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Subject. 


Page. 


Academy  during  the  past  year.     Statement  of  the  amount  expended 

for  the  suppcrt  of  the  Military  ...... ,. 

Academy  at  West  Point,  accompanying  the  President's  annual  mes- 
sage, (part  2.)    Reports  of  the  Superintendent  and  Board  of 

Visitors  of  the  Military 

Academy  at  Annapolis,  accompanying  the  President's  annual  mes- 
sage, (part  3.>    Report  of  the  Board  of  Examiners  of  the 

Naval 1 

Accounts  of  the  Treasurer  of  the  United  States  for  the  3d  and  4th 
quarters  of  1856,  and  1st  and  2d  quarters  of  1867.  State- 
ment of  the . -- 

Adjournment  of  Congress.  Meseage  of  the  President  setting  forth 
the  condition  of  the  treasury,  and  recommending  a  post- 
ponement of  the  day  of 

Adjutant  (General  of  the  army,  accompanying  the  President's  an- 
nual message,  (part  2  )    Report  of  the 

{See  Ud  of  documents  acoompanymg  the  above  at  page  94  of  eame,) 
African  slave  trade.     (See  Stave  trade  ) 

Agriculture,  &c.,  for  the  year  ending  December  31,  1857,  (part  4.) 
Report  of  the  Commissioner  of  Patents  on  the  subject  of  ... . 
American  seamen.     (See  Seamen. ) 
American  commerce.     (See  Commerce.) 
American  yessels.     (See  Veesela.) 
Appropriations  for  the  service  of  the  Department  of  the  Interior 

for  the  fiFcal  year  ending  June  30,  1857 .    Statement  of 

Appropriations  for  the  Navy  Department,  viz :  balances  of  appro- 
priations July  1,  1856 ;  appropriations,  repayments,  and 
transfers  ;  the  amount  applicable  to  the  service  of,  and  the 
amounts  drawn  by  requisition  from  the  treasury  in  the  year 
1856-57  ;  and  the  balances  on  the  30th  June,  1857,  with 
the  sums  specially  designated  that  have  been  carried  to  the 
surplus  fund,  accompanying  the  President's  annual  message, 

(part  3.)    Statement  of 

Appropriations  for  the  War  Department,  vis :  balances  of  appropri- 
ations on  July  1,  1856 ;  appropriations  for  fiscal  year 
1856-'57  ;  repasrments  from  July  1,  1856,  to  June  30,  1857; 
amounts  applicable  to  the  service  of  the  fiscal  year  1856-57; 
amounts  drawn  by  requisitions  from  the  treasury  during  the 
fiscal  year  1856-'57  ;  aud  balances  on  June  30, 1857.  State- 
ment of  Second  Comptroller  of 
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Aqueduct,  aooompanying  the  President'B  annnal  message,  (part  2.) 
Report  of  the  operations  apon  the  Washiogton 

Arkansas.    Annual  report  of  the  surveyor  general  of .... 

Armories,  and  the  number  of  arms  and  appendages  made  and  al- 
tered thereat  during  the  year  ending  June  SO,  1867.  State- 
ment of  the  expenses  of  the 

Armories  and  arsenals  during  the  year  ending  June  SO,  1857,  (part 
2,  President's  message. )  Statement  of  the  principal  opera- 
tions of  the 

Army  during  the  year  1857.  Beport,  accompanying  the  President's 
annual  message,  part  2,  of  the  condition  and  operations  of 
the 

Army,  (President's  message,  part  2.)  Annual  report  of  the  Com- 
manding General  on  the  general  condition  and  wants  of  the. 

Army,  (President's  message,  part  2.)  Annual  report  of  the  Adju- 
tant General  of  the 

(See  IM  qfdoeumenis  aeeon^panying  the  choot  atfoge  94  qfeame.) 

Army,  (President's  message,  part  2.)  Annuul  report  of  the  Quar- 
termaster General  of  the . ..... . .. 

Anny,  (President's  message,  part  2.)  Annual  report  of  the  Com- 
missary General  of  the 

Army,  accompanying  President's  message,  part  2.  Annual  report 
of  the  Surgeon  General  of  the 

Army,  accompanying  the  President's  annual  message,  part  2.  Be- 
port of  the  Chief  Engineer  of  the 

Army,  accompanying  the  President's  annual  message,  part  2.  Be- 
port of  the  Chief  Topographical  Engineer  of  the 

Army,  accompanying  the  President's  annual  message,  part  2.  Be- 
port of  the  Chief  of  Ordnance  of  the 

Army  officers  belonging  to  the  several  regiments  in  service  in  the 
field,  or  at  remote  or  frontier  stations,  are  now  absent  from 
duty,  and  the  cause  of  such  absence  in  each  case.  State- 
ment showing  what 

Arsenals  and  armories  daring  the  year  ending  June  SO,  1857,  ac- 
companying the  President's  annual  message,  (part  2.)  State- 
ment of  the  principal  operations  of  the.  .... 

Arts  and  manufactures  for  the  year  1857,  (part  1.)  Beport  of  the 
Commissioner  of  Patents  on  the  subject  of... .... .. 

Arts  and  manufactures  for  thi;  year  185 7,  (part  2.)  Beport  of  the 
Commissioner  of  Patents  on  the  subject  of. 

Arts  and  manufactures  for  the  year  1857,  (part  S.)  Riport  of  the 
Commissioner  of  Patents  on  the  subject  of 

Attorney  General  of  the  United  States  in  relation  to  the  legality  of 
the  seisure  of  the  American  vessels  **  Georgiana"  and  *' Lizzie 
Thompson"  by  the  Peruvian  war  steamer  '*  Tumbes"  while 
taking  in  cargoes  of  guano  purchased  of  Vivanco,  or  his 
agents,  during  the  struggle  between  Vivanco  and  Castillo. 
Opinion  of  the 

Auditor  on  the  operations  of  his  office  for  1857.    Beport  of  the 

r^        First 

Auditor  on  the  operations  of  hlH  office  for  1857.  Beport  of  the 
Second 

Auditor  on  the  operations  of  his  office  for  1857.  Beport  of  the 
Third 

Auditor  on  the  operations  of  his  office  for  1857.  Beport  of  the 
Fourth 

Auditor  on  the  operations  of  his  office  for  1857.  Beport  of  the 
Fifth 

Auditor  on  the  operations  of  his  office  for  1857.  Beport  of  the 
Sixth 
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Auditor  of  the  Treasury,  from  July  1,  1856,  to  June  80,  1857,  in- 
clusive, iicoompaDyiDg  the  Preudent's  annual  message,  part 
3.  Abdtract  of  expenditures  under  the  head  of  *  *  oontiogent 
expcnseti/'  settled  and  allowed  at  the  office  of  the  Fourth... 

Auditor  of  the  Post  Office  Department  of  the  receipts  and  expendi- 
tures of  the  Post  Office  Department,  together  with  the  ope- 
rations of  his  office  in  connexion  therewith,  for  the  fiscal 
year  ending  June  30,  1857.     Report  of  the 

Auditor  of  the  Treasury  of  the  United  States  communicating  copies 
of  accounts  of  persons  charged  with  the  disburseijient  or  ap- 
plication of  moneys,  goods,  or  effects,  for  the  benefit  of  the 
Indians,  during  the  year  ending  June  30,  1857,  together 
with  a  list  of  the  names  of  persons  to  whom  goods,  moneys, 
or  effects  have  been  delivered  during  that  period.  Letter  of 
the  Second 


B. 

Beale's  exploration  for  a  wagon-road  from  Fort  Defiance,  in  Kew 
Mexico,  to  the  western  borders  of  California.    Beport  of  E.  F. 

Bills  by  Congress  at  so  late  a  period  of  the  session  as  not  to  give 
him  sufficient  time  to  examine  them.  Bemonstrance  of  the 
President  against  the  passage  of , 

Blythe  island,  in  the  State  of  Georgia.  Beport  in  regard  to  meas- 
ures taken  to  establish  a  naval  depot  on 

Boundary  line  between  the  United  States  and  Mexico.  Beport  in 
relation  to  the  progress  of  the  Report  of  Major  Emory  of  the 
Survey  of  the ..— , 

Bremen,  in  relation  to  alleged  claims  for  losses  sustained  by  sub- 
jects of  the  Hanse  Towns  at  the  bombardment  of  Grey  town. 
Correspondence  with  the  ministers  of 

Bridge.     Beport  of  the  engineer  in  charge  of  the  Little  Falls 

Brig  Macedonian.     (See  Macedonian  ) 

British  authorities  at  the  Island  of  Jamaica.  Beport  of  the  recep- 
tion and  humane  treatment  of  the  officers  and  crew  of  the 
American  ship  Susquehanna,  who  were  sick  with  the  yellow 
fever,  by  the.. ... ............. . 

British  ship-of-war  on  the  coast  of  Africa.  Correspondence  relating 
to  the  seisure  of  the  American  barque  Panchita,  by  a 

Browne,  on  the  late  Indian  war  in  the  Territories  of  Washington 
and  Oregon.    Beport  of  J.  Ross 

Bullion  imported  and  exported  annually  from  1821  to  1857,  amount 
of  importation  over  exportation,  and  of  exportation  over 
importation,  during  the  same  years.  Statement  of  the 
amount  of  coin  and ..••.. ........... 

Bureau  of  Explorations  and  Surveys,  embracing  the  subject  of  sink- 
ing artesian  wells  on  the  public  lands,  surveys  for  military 
defpnces,  and  the  exploration  of  the  Colorado  west,  (Presi- 
dent's message,  part  2.)    Report  of  the 

Bureau  of  Yards  and  Dockn,  accompanying  the  President's  annual 
message,  (part  3.)    Beport  and  detailed  estimates  of  the 

Bureau  of  Ordnance  and  Hydrography,  including  those  of  the  Naval 
Observatory  and  Naval  Aokdemy,  accompanying  the  Presi- 
dent's annual  message,  (part  3.)  Report  and  detailed  esti- 
mates of  the 

Bureau  of  Construction,  Equipment,  and  Repairs,  accompanying  the 
President's  annual  message,  (part  3  )  Report  and  detailed 
estimates  of  the -.--. 

Bureau  of  Provisions  and  Clothing,  accompanying  the  President's 
nnnunl  mesna^e,  (part  3  )  Rep<irt  and  detiiiled  estimates  of  the. 

{S^  list  of  papers  accompany  tng  the  above ^  at  page  9i)4  of  the  same  ) 
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Bureau  of  Medicine  and  Sargeiy,  accompanying  the  President's 
annual  message,  (part  3.)  Report  and  detailed  estimates 
of  the - . .... 

Bureau  of  Tarda  and  Docks.  List  of  contracts  for  furnishing  nayal 
supplies  under  the  cognizance  of  the 


C. 

California.     Annual  report  of  the  surveyor  genernl  of. 

California.  Exploration  of  a  route  for  a  wagon-road  from  Fort 
Defiance,  in  New  Mexico,  to  the  western  borders  of.. 

Canada  is  authorized  to  make  and  receive  on  goods  or  articles  im- 
ported into  the  United  States  from  that  place.  Report  of 
the  Secretary  of  the  Treasury  in  relation  to  the  fees  or 
charges  that  the  consul  general  of ..... 

Canal.     Report  on  the  condition  of  the  Louisville  and  Portland 

Capitol  extension,  reconstruction  of  dome,  and  post  office  extension, 
(President's  message,  part  2  )  Report  of  Captain  Meigs, 
engineer  in  charge  of - 

Chile,  of  the  proceecis  of  the  cargo  of  the  brig  Macedonian,  the 
property  of  citizens  of  the  United  States.  Correspondence 
relative  to  the  seizure  by  the  authorities  of 

Chief  engineer,     {^e  Engineer — army.) 

Chief  Topographical  Engineer.     (See  Engineer  —  army. ) 

China,  relating  to  the  consular  courts  of  the  United  States  of  Amer- 
ica in  China.  Letter  from  the  commissioner  of  the  United 
States  in 

China.  Copy  of  instructions  given  to  Mr.  Reed,  commissioner  of 
the  United  States  to 

Chorpenning,  jr.,  suiviving  partner  of  Woodward  &  Chorpenning, 
mail  contractors.     Settlement  of  the  claim  of  George ... 

Circular  instructions.     (See  Tr(aturer.) 

'Claiborne,  special  ag:ent  appointed  to  collect  statistics  on  the  con- 
sumption of  cotton  in  Europe.     Report  of  John 

Coal  depot  for  naval  purposes  at  Key  West,  Florida,  accompanying 
President's  annual  message,  (part  3.)  Report  of  the  super- 
intending engineer  of  the . 

Coc»t  survey,  (in  quarto.)    Annual  report  on  the 

Ck)a6ting  trade  from  lol5  to  1857.  Enrolled  and  licensed  tonnage 
employed  in  the 

Cod  fishery.     (See  Fuhery. ) 

Coin  and  bullion.     (See  Imported— eaqoorted ) 

Coinage  at  the  United  States  mint  annually  from  its  establishment 
in  1792,  and  including  the  coinage  of  the  branch  mints 
and  the  assay  ofiice,  (New  York,)  from  their  organization,  to 
September  30,  1857.    Amount  of  gold  and  silver 

Coinage  at  the  mint  of  the  United  States,  branches,  and  assay  office, 
during  the  first  six  months  of  1857  ;  report  of  the  director, 
with  explanatory  tables.     Statement  of  the  amount  of 

Collection  districts.     (See  Imported—exported  ) 

Columbia  Institution  for  the  Deaf  and  Dumb  and  Blind,  (part  1.) 
Report  of  the  President  of  the 

Commandant  of  the  marine  corps.     (See  Marine  corps.) 

Commanding  general  of  the  army.     (See  Army.) 

Conmierce  and  navigation  of  the  United  States,  for  the  year  ending 
30th  June,  1857.     Report  with  statements  of  the . 

Commerce  of  the  United  States,  &c.     Statistical  view  of  the , 

Commerce  of  each  State  and  Territory  of  the  United  States,  &c. 
Statistical  view  of  the - - ---. 

Commerce  in  the  ports  of  Mexico.  Correspondence  in  relation  to 
measures  adopted  to  protect  American 
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Gommercial  lelationB,  (in  qaarto.)  Report  of  the  Secretary  of 
State  on 

GommisBary  General  of  the  army.     (See  Amnf.) 

CommiBBioner  of  Cnstoms  on  the  operations  of  his  office  daring  the 
past  year.     Report  of  the 

Oommisioner  of  the  General  Land  Office,  accompanying  the  annnal 
message  of  the  President,  showing  the  operations  of  the 
General  Land  Office,  for  the  fiscal  year  ending  June  SO,  1857, 
and  for  the  quarter  ending  September  30,  1857,  (part  1.) 
Report  of  the . .................. 

COmmissioDer  of  Patents,  for  the  year  1857,  on  Agriculture,  Arts,  ) 
and  Manufactures,  (parts  1,  2,  3,  4.)    Annual  report  of...  f 

Commissioner  of  Indian  A£fiairs,  with  accompanying  reports  and 
statements  from  the  several  superintendents,  agents,  and 
teachers.     Annual  report  of  the....... .... 

(fbr  aeeompanying  papers,  tee  page  30 1 . ) 

Commisrioner  of  Pensions.     Annual  report  of  the 

Commissioner  of  Public  Buildings.     Annnal  report  of  the , 

Commissioner  to  China.     Copy  of  Instructions  given  to  Mr.  Reed  .. 

Comptroller  of  the  Treasury  of  appropriations  applicable  to  the 
Interior  Department,  viz :  Showing  the  balances  of  appro- 
priations for  1856  ;  the  appropriations  for  1856-57  ;  repay- 
ments and  transfers;  amounts  applicable  to  the  service, 
and  drawn  by  requisitions  from  the  treasury,  for  the  year 
1856-57  ;  balances  on  the  30th  June,  1857,  with  such  ap- 
propriations  as  have  been  carried  to  the  surplus  fund.  State- 
ment of  the  Second ., 

Comptroller  of  the  Treasury  of  appropriations  applicable  to  the 
War  Department,  during  the  fiscal  year  1856-57 ;  the 
amount  drawn  by  requisitions;  the  balances  on  the  Ist 
July,  1857,  and  such  appropriations  tM  have  been  carried  to 
the  surplus  fund.    Statement  of  the  Second 

Comptroller  of  the  Treasury  accompanying  the  President's  annual 
message,  (part  3,)  with  a  statement  of  appropriations  for  the 
Kavy  Department,  vis  :  Balances  of  appropriations  on  July 
1,  1856  ;  appropriations ;  repayments  i>nd  transfers;  amount 
applicable  to  the  service;  and  amounts  drawn  from  the 
treasury  by  requisitions  during  the  year  185 6 -'57  ;  and  the 
balances  on  the  30th  June,  1857,  with  the  sums  specially 
designated  that  have  been  carried  to  the  surplus  fund.  Re- 
port of  the  Second 

Comptroller  showing  the  operations  of  his  office  during  the  past 
year.    Ri'port  of  the  First................. ... 

Comptroller  showing  the  operations  of  his  office  during  the  past 
year     Report  of  the  Second 

GoDstmction,  Equipment,  and  Repair.  (See  Bureau  <^  Omttrve- 
Uon,  ifc.) 

Contingent  fund  of  the  House  of  Representatives.  Letter  of  the 
Secretary  of  the  Treasury  to  the  First  Auditor,  respecting 
the 

Consul  General.     (See  Canada.) 

Contingent  expenses  of  foreign  intercourse  for  the  year  ending  Nov. 

30,  1867.     Statement  of 

**  Contingent  expenses,"  settled  and  allowed  at  the  office  of  the 
Fourth  Auditor  of  the  Treasury  from  July  1,  1856,  to  June 
30,  1857,  accompanying  President's  annual  message,  (part  3.) 
Abstract  of  expenditures,  under  the  head  of 

Contingent  expenses  of  the  War  Department  for  the  year  ending 
June  30,  1857.     Statement  of  expenditures  for.... , 
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Contracts  made  under  the  oognissnoe  of  the  Bureau  of  Yards  and 
Docks  since  the  last  report  under  act  of  April  21,  1808, 
accompanying  the  President's  annual  message,  (part  3.) 
list  of 

Contracts  made  under  the  cognizance  of  the  Bureau  of  Construc- 
tion, Equipment,  and  Bepair,  from  October  15,  1856,  to 
November  19,  1857,  accompanying  the  President's  annual 
message,  (part  3.)     List  of 

Contracts  ma<ie  under  the  authority  of  the  War  Department  during 
tiie  year  1857.     Statement  of 

Contract  made  with  Bussell,  Majors  &  Waddell  for  beef  cattle ;  and 
also  a  statement  of  contracts  made  by  the  department,  or 
under  its  authority,  during  the  present  session  of  Congress, 
in  connexion  with  the  Utah  expedition,  without  public 
notice.     Copy  of  a 

Cotton  in  Europe.  Report  of  John  Clairbone,  esq.,  special  agent 
appointed  to  collect  statistics  on  the  consumption  of 

Go urt-houscs,  &c.     Beport  on  the  construction  of .... 

Custom-houses,  &c.     Beport  on  the  construction  of 

Customs  each  year,  and  the  expenses  of  collection  during  the  same 
period.  Statement  of  the  amount  of  importations  annually, 
from  July  1,  1849,  to  1857;  the  amount  of 

Customs  in  the  Pacific  ports  from  July  1,  1850,  to  June  30,  1857... 

Customs,  on  the  operations  of  his  office  during  the  past  year.  Be- 
port of  the  Commissioner  of........ ....  . ....... 


D. 

Deaf  and  dumb  and  blind.  Beport  of  the  President  of  the  Columbia 
Institution  for  the ....... 

Deaths  and  dismissals  in  the  navy.     (See  Navy.) 

Debt,  on  the  Ist  July,  1857  ;  the  amount  paid  and  redeemed  since, 
and  the  amout  outstanding  November  17,  1857.  Statement 
of  the  amount  of  public.......:. ... .... 

Debt,  on  the  Sd  March,  1857 ;  the  amount  redeemed  and  paid  to 
July  1,  1857  ;  the  amount  since,  and  the  total  amount  out- 
standing November  17,  1857.  Statement  of  the  amount  of 
the  public . . ........ 

Denmark,  for  the  discontinuance  of  the  Sound  dues.  Copy  of  a 
convention  between  the  United  States  and  his  Majesty  the 
King  of 

Dickson,  an  American  citizen,  residing  at  Jaffit,  in  Palestine.  Beport 
concerning  the  outrages  lately  committed  against  the  fiimily 
of  Mr 

Disbursing  agents.     (See  Penn — La  Sert.) 

Disbursing  officers  and  disbursing  agents  employed  under  the  direo- 

'^   Uon  of  the  Treasury  Department.     Circular  instructions  to 

the 


Emigrants,  arising  from  the  practice  of  contracting  with  irrespon- 
sible parties  in  Europe  for  American  inland  passage  tickets. 
Copies  of  correspondence  with,  and  dispatches  from  Ameri- 
can ministeiB  at  the  courts  of  England,  France,  Switzerland, 
and  other  powers,  on  the  subject  of  the  dangers  to 

Emory  on  the  United  States  and  Mexican  Boundary  Survey.  Report 
in  relation  to  the  progress  of  the  Beport  of  Major 

Engineer  in  charge  on  the  construction  of  custom-houses,  court- 
houses, po^l  cflices,  marine  hospitals,  and  other  public  build- 
ingH  confided  to  the  charge  of  the  Treasury  Department. 
Report  of  the 
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Engineers,  with  an  estimate  for  the  erection  of  a  fort  at  New  Inlet, 

North  Carolina.     Report  of  the  Colonel  of 

Engineer  in  charge  of  the  Little  Falls  bridge.     Report  of  the...... 

Engineer,  accompanying  Ihe  President's  annual  message,  (part  2.) 
Report  of  the  Chief 

Engineer,  accompanying  the  Preddent's  annual  message,  (part  2.) 
Report  of  the  Chief  Topographical 

England.     (See  Ortat  BrUam.) 

Estimate  for  a  fort  at  New  Inlet,  North  Carolina 

Estimate  for  the  office  of  Commissioner  of  the  General  Land  Office 
for  year  ending  Jane  30, 1859 

Estimate  under  military  bounty  act  of  March  3, 1855 

Estimate  to  meet  contingent  expenses  of  the  office  of  Commissioner 
of  the  General  Land  Office  for  fiscal  year  ending  June  30, 1859. 

Estimate  for  survey ing  department  for  fiscal  year  ending  June  30, 
1869 

Estimate  for  surveying  the  public  lands  for  the  year  ending  June 
80,  1859 

ESstimate  for  suireying  department  to  supply  deficiencies  for  the 
years  ending  June  30,   1856  and  1857 

Estimate  for  the  support  of  the  office  of  the  Secretary  of  the  Navy 
for  the  fiscal  year  ending  June  30, 1859,  (part  3) 

Estimates  of  Bureau  of  Yards  and  Docks,  (part  3) 

Estimate  (detailed)  of  Bureau  of  Oidnance  and  Hydrography,  in- 
cluding those  of  Naval  Observatory  and  Naval  Academy, 
(parts) 

CVitimates  (detailed)  of  Bureau  of  Construction,  Equipment  and  Re- 
pair, (part  3) 

Estimates  (detailed)  of  Bureau  of  Provisions  and  Clothing,  (part  S). 

Estimates  (detailed)  of  Bureau  of  Medicine  and  Surgery,  (part  3)... 

Estimates  (detailed)  from  the  paymaster  and  quartermaster  of  the 
marine  corps, (part 3).. .. 

Estimate  (general)  of  the  office  of  Secretary  of  the  Navy,  and  the 
several  bureaus  of  the  department,  (part  3) .... 

Estimate  (general)  of  the  southwest  executive  building,  (part  3) 

Estimates  (summary)  for  the  navy,  the  marine  corps,  and  special 
objects,  (part  3 - 

Estimate  (general;  for  the  support  of  the  navy,  (part  3) , 

Estimate  (general)  for  the  support  of  the  marine  corps,  (part  3) 

Estimate  (general)  for  special  objects  under  the  Navy  Department, 
(parts) 

Estimates  for  the  improvement  of  certain  harbors  on  Lake  Erie 

Ertimates  for  the  improvement  of  rivers  and  harbors  in  the  State  of 
New  York..  

Executive  departments  during  the  last  five  years.  Statements  of 
the  amount  paid  for  printing  for  the —  ........ 

Expenses  of  the  armories,  and  of  the  numl)er  of  arms  and  append- 
ages made  and  altered  thereat,  during  the  year  ending  June 
30,1857.     Statement  of  the 

Expenses  of  the  State  Department  for  the  year  ending  June  30, 
1857,  including  expenses  of  foreign  intercourse  for  the  year 
ending  November  30, 1857.     Statement  of  contingent 

Expenditures,  under  the  head  of  * 'contingent  expenses,"  settled  and 
allowed  at  the  office  of  Fourth  Auditor  of  the  IVeasury  from 
July  1,  1856,  to  June  30,  1857,  inclusive,  accompanying 
Pres'.dent's  aimual  message,  (part  3.)    Abstract  of 

Ex|  enditures  of  the  Post  Office  Department  for  the  fiscal  year  end- 
ing June  30,  1857.     Statement  of  the  revenue  and 

Expenditures  and  receipts  of  the  Post  Office  Department,  and  the 
operations  of  the  Auditor's  office  connected  therewith,  for 
the  3'ear  ending  June  30,1857.     Report  of 
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Expenditnres  for  contingent  expenses  of  the  War  Department,  its 
offices  and  bnreans,  during  the  year  ending  June  30,  1857. 
Statement  of 6 

Expenditures  for  the  support  of  the  Military  Academy  during  the 
past  year.     Statement  of 

Expenditures  and  receipts  for  the  year  ending  June  30,  1857. 
Statement  of 

Expenditures  and  receipts  for  the  quarter  ending  September  30, 
1857 

Explorations  and  Surveys  embracing  the  subject  of  sinking  artesian 
wells  on  the  public  lands ;  surveys  for  military  defences,  and 
the  exploration  of  the  Colorado  west,  accompanying  the  Pres- 
ident's annual  message,  (part  2.)     Report  of  the  B*:reau  of.. 

Exploration  of  E.  F.  Beale  for  a  WRgon  road  from  Fort  Defiance, 
in  New  Mexico,  to  the  western  borders  of  California.  Report 
of  an 12 

Exploring  and  surveying  expedition  to  the  Norlli  Pacific  ocean  and 
China  seas,  and  also  of  the  results  of  the  United  States  naval 
expedition  to  the  La  data  river.  Report  in  relation  to  the 
publication  of  the  results  of  the  United  States  naval 12 

ExportatioDS  from  and  importations  into  the  United  States  of  cer- 
tain articles  during  the  quarter  ending  September  30, 1H57.. 

Exported  annually  from  1821  to  1857  ;  also  the  amount  of  impor- 
tation over  exportation  and  of  exportation  over  importation 
during  the  same  years  Statement  of  the  amount  of  gold 
and  bullion  imported  and 

Exports  and  im[)ort8  from  the  beginning  of  the  government  to  June 
30,1857.     Statement  of  the  gross  value  of 

Exported  to  foreign  countries  from  June  30, 1845  to  June  30, 1857. 
Statement  of  the  value  of  m iiiufactured  articles  of  doii>estic 
produce -- 

Exports,  exclusive  of  specie,  and  the  tonnage  employed  during  each 
fiscal  year  from  1821  to  1857.  Statement  of  the  value  of 
foreign  and  domestic 

Exports  of  domestic  produce,  &c.,  of  the  United  States,  annually, 
from  1847  to  1857.     Summary  view  of  the 

Exported,  commencing  on  the  1st  day  of  July,  1856,  and  ending  on 
the  30th  day  of  June,  1857.  General  statement  of  the  qu  m- 
tity  and  value  of  goods,  wares  and  merchandise,  of  the  growth, 
produce  and  manufacture  of  the  United  States 14 

Exports  of  the  growth,  produce  and  manufacture  of  the  United 
States  during  the  year  ending  June  30,  1857.  Summary 
statement  of  the  value  of  the -. 14 

Exported  from  the  United  States  during  the  fiscal  year  ending  June 
30, 1857.  General  statement  of  goods,  wares  and  merchan- 
dise, of  the  growth,  produce  and  manufactuie  of  foreign 
countries - - — ....- --.-        14 

Exported  from  the  United  States  during  the  fiscal  year  ending 
June  30,  1857.  Summary  statement  of  goods,  wares  and 
merchandise,  of  the  growth,  produce  and  manufacture  of 
foreign  countries —        14 

Exported  from  each  collection  district  during  the  year  ending  June 
30, 1857.  General  statemei  t  of  the  quantity  and  value  of 
goods,  wares  and  merchandise,  of  the  growth,  prod  ice  and 
manufacture  of  the  United  States - --        14 

Exported  from  each  collection  distiict  of  the  United  States  during 
the  fiscal  year  ending  June  30, 1857.  General  statement  of 
gooils,  wares  and  merchi»ndis«j,  of  the  growth,  produce  and 
manufacture  of  foreign  countries.. ......i      14 
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ExportB  to  and  imports  from  each  foreign  conntr7,  and  the  tonnage 
of  American  and  foreign  vessels  arriving  from  and  departing 
to  each  foreign  coantry,  during  the  year  ending  June  30, 
1857.  Statistical  view  of  the  commerce  cf  the  United 
States,  exhibiting  the  value  of 


Vol. 


F. 

Fifth  Auditor.     (See  Auditor.) 

Finances  for  the  year  ending  June  30,  1857.  Report  of  the  Secre- 
tary of  the  Treasury  on  the  state  of  the 

Finances  of  the  government  and  the  necessity  of  negotiating  a  loan 
to  meet  its  demands.  Ilej>ort  relative  to  the  present  condi- 
tion of  the 

First  Auditor.     (See  Audit  r.) 

First  Comptroller.     (See  Ocmptrclkr.) 

Fishery  ;  also  the  propoition  of  the  enrolled  and  licensed  tonnage 
employed  in  the  coaKting  trade,  cod  fishery,  mackerel  fishery 
and  whale  fishery,  from  1815  to  1857.  Ck)mparative  view  of 
the  registered  and  enrolled  tonnage  of  the  United  States, 
showing  the  tonnage  employed  in  the  whale . 

Florida,  (part  1 . )    Annual  report  of  the  surveyor  general  of 

Foreign  vessels.     (See  Veutls. 

Foreign  mail.     (See  Mad. ) 

Foreign  merchandise.     (See  Imported. ) 

Fort  at  New  Inlet,  North  Carolina.  Estimate  of  the  necessary  ap- 
pro|riation  to  erect  a .. . 

Fort  Cmwford.  Report  in  relation  to  the  sale  of  the  military  reser- 
vation at . ...... ...... 

Fourth  Auditor.    (See  Auditor.) 

France,  relating  to  claims  for  losses  by  the  subjects  of  those  coun- 
tries at  the  bombardment  of  Oreytown.  Correspondence 
between  the  Secretary  of  State  and  the  ministers  of  England 
and - 

France,  (part  3.)  Copy  of  a  postal  convention  between  the  United 
States  and .... 

France,  (part  3.)  Mail  arrangements  between  the  United  States 
and 

Funds.  Statement  of  amount  of  stuck  held  in  trust  for  Indians,  the 
Smithsonian  Institution,  and  balances  of  other  trust....... 


14 

1 
13 


»       14 
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Oearj,  late  governor  of  the  Territory  of  Kansas,  not  before  com- 
municated to  Congress.  Copies  of  correspondence  of  John 
W 

General  Land  Officer     (See  Land  Office.) 

Geological  exploration  from  Fort  Leavenworth  to  Bryan's  Pass, 
made  in  connexion  with  the  survey  of  a  road  from  Fort  Riley 
to  Bridger's  Pai-s,  under  the  command  of  Lieut.  Bryan,  1856, 
by  H.  Engelman,  geologist  and  mining  engineer,  accom- 
panying the  President's  annual  message,  (part  2.)  Report 
of  a 

Geological  survey  cf  New  Mexico,  (President's  message,  part  1.) 
Report  of  Acting  Governor  Davis  recommending  a 

Gideon,  in  1855,  snd  by  John  C  Rives,  in  1857.  Report  relative  to 
the  lists  of  post  offices,  regulations.  &c.,  published  by  George 

8 '- : 


Gold  and  silver  coinage.     (See  Coinage.) 
Government  vessels.     (See  Vestelt ) 
Graham,  on  the  lake  harbor  improvements,  for  1857. 
CoL  J.  D 


Report  of 
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Great  Britain  and  France,  in  relation  to  losBes  sustained  by  citizens  of 
their  govcrDments  at  the  bombardment  of  Grey  town.  Corres- 
pondence between  the  Department  of  State  and  ministers  from. 

Greytown.     (See  Grtal  Britain^  France,  Bremen  ) 

Gnano  purchased  of  Yivanco  or  his  agents.  Correspondence  with 
the  Peruvian  minister,  and  the  opinion  of  Attorney  General 
BlaclL  in  relation  to  a  recognition  of  a  state  of  war  in  Peru, 
and  the  protection  of  American  interests  in  Peruvian 

Gulf  of  Mexico.  Correspondence  relatiug  to  the  firing  at  and  seizure 
of  American  vessels  by  foreign  armed  vessels  in  the 

H. 

Hamburg.     Postal  convention  between  the  United  States  and 

Hanse  Towns.     (See  Bremen.) 

Harbor  and  river  improvements,  military  roads,  light-houses,  &c., 
accompanying  the  President's  annual  message,  part  2.  Re- 
port on ^...... . . .« 

Harbors  on  Lalie  Erie.  •  Estimates  for  the  improvement  of  certain.. 

Harbors  and  rivers  in  the  State  of  New  Tork.  Estimates  for  the 
improvement  of.. . ....... 

Harbor  improvements  on  the  lalLCS,  for  1857.  Report  of  Col.  Gra- 
ham on  the ,-. 

Home  squadron,  (at  the  end  of  vol.  13.)  Instructions  given  to 
Commodore  McCauley,  commander  of  the.- 

Hospitals,  and  other  public  buildings,  in  charge  of  the  Treasury 
Department.     Report  on  the  construction  of  marine 

Hospital  fund  for  the  relief  of  sick  and  disabled  seamen  in  the  ports 
of  the  United  States  for  the  fiscal  year  ending  June  30,  1857. 
Receipts  and  expenditures  of  the  marine 

Hospital  for  the  insane,  for  the  year  ending  June  30,  1857.  Re- 
port of  the  Board  of  Visitors  of  tlie  government .. 

Hospital  for  the  insane.  Report  of  the  superintendent  of  the  gov- 
ernment  ...... 

House  of  Representatives.  Letter  of  the  Secretary  of  the  Treasury 
to  the  First  Auditor  respecting  the  contingent  fund  of  the. .. 


niinois  and  Missouri.     Annual  report  of  the  surveyor  general  of... 

Importations  into  and  exportations  from  the  United  States  of  cer- 
tain articles  during  the  quarter  ending  September  30,  1857.. 

Importations  annually,  from  July  I,  1849,  to  1857  ;  the  amount  of 
customs  each  year,  and  the  expenes  of  collection  during  the 
same  period 

Imports  from  the  beginning  of  the  government  to  June  SO,  1857. 
Statement  of  the  gross  value  of  exports  and 

Imports  and  the  imports  consumed  in  the  United  States,  exclusive 
of  specie,  during  each  fiscal  year,  from  1821  to  1857  ;  show- 
ing, also,  the  value  of  foreign  and  domestic  exports,  exclu- 
sive of  specie,  and  the  tonnage  employed  during  the  same 
periods.     Statement  of  the  value  of.. 

Imported  into  the  United  States  during  the  fiscal  year  ending  June 
30,*  1857.  General  statement  of  goods,  wares,  and  merchan- 
dise of  the  growth,  produce,  and  manufacture  of  foreign 
countries 

Imported  into  the  United  States  in  American  and  foreign  vessels 
during  the  year  ending  June  30,  1857.  Summary  statement 
of  the  quantity  and  value  of  goods,  wares,  and  merchandise. 

Imported  into  each  collection  district  of  the  United  States  during 
the  fiscal  year  ending  June  30,  1857.     General  statement  of 
goods,  w.ares,  and  mcrcbandiHc  of  the  growth,  produce,  and  I 
manufacture  of  foreign  countries? | 
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Imports  from  each  foreign  coontr7,  and  the  tonnage  of  American 
and  foreign  yesaels  arriving  from  and  departing  to  each 
foreign  country  during  the  year  ending  Jane  30,  1857.  Sta- 
tistical view  of  the  value  of  exports  to  and 

Imported  durin?  the  year  ending  June  30,  1857.  Statements  ex- 
hibiting the  indirect  trade  of  the  United  States,  the  coun- 
tries of  production  and  shipment,  with  the  value  of  the 
articles.. 

Imported  into  the  United  States  from  that  country.  Statement  in 
relation  to  the  fees  or  charges  that  the  consul  general  of 
Canada  is  authorized  to  make  or  receive  on  goods  or  articles  . 

Imported  and  exported  annually  from  1821  to  1867  ;  also  of  im- 
portation over  exportation,  and  of  exportation  over  importa- 
tion during  the  same  years.  Statement  of  the  amount  of 
gold  and  bullion 

Imported,  re-exported,  and  consumed  annually  from  1821  to  1857  ; 
and  also  the  estimated  population  and  rate  of  consumption 
per  capita  during  the  same  period.  Statement  of  the  value 
of  foreign  merchandise 

Indian  war  in  Oregon  ami  Washington  Territories.  Report  of  J.  Ross 
Browne  on  the  late 

Indian  Affairs,  with  reports  and  statements  from  the  several  super- 
intendents, agents,  and  teachers.     Annual  report  of  the  ' 
Commissioner  of...... , 

(Ibr  ttooompam/mg  papen^  tee  page  301  qf  the  above.) 

Indians,  during  the  year  ending  June  30,  1857,  together  with  a  ; 
list  of  the  names  of  the  persons  to  whom  goods,  moneys,  or  ' 
effects  have  been  delivered  during  that  period.  Copies  of  i 
accounts  of  persons  charged  with  the  disbursement  or  appli-  i 
cation  of  moneys,  goods,  or  effects  for  the  benefit  of  the 

Indians  in  the  Territory  of  New  Mexico.  Report  upon  claims  for 
depredations  of. 

Indians  to  lands  in  the  Territory  of  Kansas.  Report  relative  to 
the  claim  of  the  St.  Regis 

Indian  treaties  with  various  tribes,  payable  on  time.  Amount  due  i 
under.. ...-...-- -- 

Indian  tribi*s.  Amount  of  stock  held  in  trust  by  the  United  States  \ 
for  sundry . .. 

Indian  agency.     Reports  of  the  Kew  York 

Indian  agency.     Reports  of  the  Mackinac 

Indian  agency  for  the  Indians  in  the  vicinity  of  Green  Bay.  Re- 
ports of  the 

Indian  superintcndency.     Reports  of  the  northern  .... . 

Indian  superintendency.     Reports  of  the  central 

Indian  superintendency.     Reports  of  the  southern , 

Indian  agency.     Report  of  the  Texas ' 

Indian  superin tendency.     Reports  of  the  New  Mexico 

Indian  superintendency     Reports  of  the  Utah 

Indian  superintendency.     Reports  of  tlie  Oregon  and  Washington.. 

Indian  superintendency.     R^port  of  the  California 

Infirmary.  Annual  report  of  the  resident  physician  of  the  Wash- 
ington   . . 

Insane,  for  the  year  ending  June  SO,  1857.  Report  of  the  Board  of 
Visitors  of  the •  government  hospital  for  the 

Insane.  Report  of  the  superintendent  of  the  government  hospital 
for  the , 

Inspectorfi.     (See  Steamboatt.) 

Interior,  communicating  a  statement  of  the  appropriations  for  the 
service  of  that  department  for  the  fiscal  year  ending  June  30, 
1857.     Report  of  the  Secretary  of  the 
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Interior,  acoompanying  the  President'g  annual  message,  with  an 
exhibit  of  the  operations  of  the  Interior  Department  during 
the  year  1857,  (part  1.)  Annual  report  of  the  Secretary  of 
the 

Interior,  oonmiunicating  the  report  of  John  Claiborne,  esq.,  special 
agent  appointed  to  collect  statistics  on  the  consumption  of 
cotton  in  Europe.     Report  of  the  Secretary  of  the 

Interior,  in  relation  to  the  progress  of  the  Report  of  Major  Emory 
on  the  United  States  and  Mexican  Boundary  Survey.  Report 
of  the  Secretary  of  the - 

Interior,  communicating  the  report  of  J.  Ross  Browne  on  the  late 
Indian  war  in  Oregon  and  Washington  Territories.  Report 
of  the  Secretary  of  the - -- - 

Interior,  relative  to  the  United  States  reserved  sections  in  township 
89,  range  47,  in  the  State  of  Iowa.  Report  of  the  Secretary 
of  the 

Interior,  upon  claims  for  depredations  by  Indians  in  the  Territory 
of  New  Mexico,  under  act  of  August  18,  1856.  Report  of 
the  Secretary  of  the ..--- 

Interior,  relative  to  the  claim  of  the  St.  Regis  Indians  to  land  in 
Kansas.     Report  of  the  Secretary  of  the 

Iowa  and  Wisconsin.     Annual  report  of  the  surveyor  general  of 

Iowa,  not  included  in  the  proclamation  for  public  sales  at  Sioux  city 
July  1,  1858.  Report  in  relation  to  the  United  States  re- 
served sections  of  land  in  township  89,  range  47,  in  the 
State  of 

Isthmus  of  Tehuantepec.     (See  Tehuanttpec.) 


Jaffa,  in  Palestine.  Correspondence  concerning  the  outrages  lately 
committed  against  the  family  of  Mr.  Dickson,  an  American 
citizen  residing  at 
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E. 

Kansas,  and  any  governor  or  other  officer  of  the  government  of 
Kansas,  with  any  orders  or  instructions  issued,  together 
with  other  information  relative  to  affairs  in  that  Territory. 
Correspondence  between  the  Executive  Department  and  the 
present  governor  of -. 

^ee  Uat  of  accompanying  papers  at  page  2  of  tame,) 

Kansas.     Annual  report  of  the  surveyor  general  of. .... . 

Kansas  and  Nebraska,  (President's  annual  message,  part  2.)  l\ible 
of  distances  on  military  roads  in 

Kansas  at  the  election  in  October,  1856,  the  act  of  the  legislature 
providing  for  said  election,  and  other  information  connected 
therewith.     Return  of  the  votes  taken  in 

Kansas,  not  before  communicated  to  Congress.  Copies  of  corres- 
pondence of  John  W.  Geary,  late  governor  of -. 

Kansas  as  a  State,  and  presenting  his  views  in  relation  to  the  affairs 
of  that  Territory.  Message  of  the  President  communicating 
a  constitution  for -- 

Kansas  each  quarter  since  the  1st  of  January,  1855.  Statement  of 
the  number  of  United  States  troops  stationed  in 

Kansas.     Report  on  the  claim  of  the  St.  Regis  Indians  to  land  in... 

Key  West.     (See  Chal  Dq)oL) 

L. 

lake  Erie.    Report  on  the  improvement  of  certain  harbors  on. ... 
lake  harbor  improvements  for  1857.     Report  of  Col.  Graham  on  .. 
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Laod  Office  for  the  fiscal  year  ending  June  30,  1857,  and  the  quar- 
ter ending  September  30,  1857,  (part  I.)  Report  of  the  op- 
erations of  the  General 

{Fbr  compendium  and  teheduU  ofaeoon^panymg  documents  uepage  10 1  </ same. ) 

Land  in  township  89,  range  47,  in  the  State  of  Iowa.  Report  in 
relation  to  the  United  States  reserved  sections  of 

Lands  in  Kansas.     Report  on  the  claim  of  the  St.  Regis  Indians  to. 

Lands  sold,  of  cash,  &c  ,  received  tlierefor,  of  incidental  expenses 
thereon,  and  of  payments  into  the  treasury  on  account  there- 
of, in  the  first  half  of  the  fiscal  year  ending  June  30,  1857, 
(part  1.)     Statement  of  public 

Lands  sold,  of  cash,  &c  ,  received  therefor,  of  incidental  expenses 
thereon,  and  of  payments  into  the  treasury  on  account  there- 
of, in  the  second  half  of  the  fiscal  year  ending  June  30, 1857, 
(part  1.)    Statement  of  the  public ........ 

Ia  Plata  river.  Report  relating  to  the  publication  of  the  results  of 
the  United  States  naval  expedition  to  the 

Ia  Sere  and  Alexander  Gr.  Penn,  as  disbursing  agents  at  New  Or- 
leans. Report  in  relation  to  the  appointment  and  compen- 
sation of  Emile 

Letters  to  a  person  authorized  to  receive  them  by  the  person  to 
whom  the  letters  are  addressed.  Letter  of  the  Postmaster 
General  relative  to  the  authority  of  a  postmaster  to  refuse 
to  deliver . 

Light-House  Board.     Report  of  the 

Little  Falls  bridge.     (See  Bridge  ) 

Loan  to  meet  the  wants  of  the  government.  Recommendation  of 
the  Secretary  of  the  Treasury  for  the  negotiation  of  an  addi- 
tional  .- 

Louisiana.     Annual  report  of  the  surveyor  general  of 

Louisville  and  Portland  canal.     Report  on  the  condition  of  the 

M. 

McCauley,  commander  of  the  Home  squadron,  (end  of  vol.  13.)  In- 
structions to  Commodore 

Ifackerel  fishery.     ,^See  Fithtry  ) 

Macedonian,  by  the  authorities  of  Chile.  Correspondence  relating 
to  the  seizure  of  the  proceeds  of  the  cargo  of  the  United 
States  brig 

Hail  service  on  steamboats,  under  the  head  of  States,  as  in  opera- 
tion September  30,  1857.     Statement  of 

Mail  service  on  railroads,  under  the  head  of  States,  as  in  operation 
September  30,  1857.     Statement  of 

Mail  service  on  railroads,  under  the  head  of  States,  as  in  operation 
Jone30,  1857.     Statement  of 

Mail  service  in  the  New  York  section.     Statement  of 

Mail  service  in  the  New  England  section.     Statement  of 

Mall  routes,  mail  contractors,  route  agents,  and  mail  messengers  at 
the  close  of  the  contract  year  ending  June  30,  1857.  State- 
ment of  the  number  of - .- 

Mail  service,  under  the  head  of  States,  for  the  year  ending  June  30, 
1857.     Statement  of 

Mail  lines  between  New  York  and  Liverpool,  Now  York  and  Cha- 
gres,  and  Astoria  and  Panama,  for  the  year  ending  June  30, 
1857.     Statement  of  amounts  paid  on  the  several 

Mail  contractors  on  route  No.  7,809  from  New  Orleans  to  Cairo. 
Report  in  relation  to  fines  imposed  on  the . .. 

Mail  service  on  the  Mississippi  river  below  the  Ohio.  Views  of  the 
Postmaster  General  in  relation  to  the  .. 

Mail  route  from  New  York  to  New  Orleans.  Views  of  the  Post- 
master General  in  relation  to  an  increase  of  speed  on  the  ... 
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3iail  seryico  by  railroad  in  geographical  sections.  Statement  of 
the  increase  of 

Mail  arraagements.  Report  relating  to  ocean  steamship  and  foreign. 

Mail  service  overland  to  California,  with  an  abstract  of  the  bids  for 
performiog  the  same,  the  route  adopted,  and  to  whom  the 
contract  was  awarded,  accompanying  the  President's  annual 
message,  (parts.)    Report  relating  to 

Mail  service  abroad,  as  in  operation  September  SO,  1857.  State- 
ment of. ... .. 

Mail  arrangements  between  the  United  States  and  France.  State- 
ment of- -. 

Maps  accompanying  and  illustrating  the  President's  annual  message, 
(part  4.)    Reportof  numerous 

Marine  corps,  and  detailed  estimates  of,  from  the  paymaster  and 
quartermaster  of  the  marine  corps,  accompanying  the  Presi- 
dent's annual  message,  (part  3  )  Report  of  the  command- 
ant of  the 

3iarine  hospitals,  court  and  custom-houses,  post  offices,  and  other 
public  buildings.     Report  on  the  construction  of 

Marine  hospital  fund  for  the  relief  of  sick  and  disabled  seamen  in 
the  ports  of  the  United  States,  for  the  year  ending  June 
30,  1 857 .     Receipts  and  expenditures  of  the 

Jfediclne  and  -surgery.     (See  Burtau  qf  Medidne  and  Surgery  ) 

Merchandibe  imported,     (^ee  Jmjxrrted.) 

Mexican  Boundary  Survey.  Report  in  relation  to  the  progress  of 
the  Report  of  Major  Emory  on  the  United  States  and . 

Mexico.  Ck>rre8pondeuce  relating  to  measures  for  the  protection  of 
American  C(»mmerce  in  the  ports  of • 

Military  roads  in  Kansas  and  Nebraska,  accompanying  the  Presi- 
dent's annual  message,  (part  2.)    TUble  of  distances  of..... 

Military  academy  during  the  past  year.  Statement  of  the  amount 
expended  for  the  support  of  the 

Military  reservation  at  Fort  Crawford.  Report  in  relation  to  the 
sale  of  the ... 

Minnesota.     Annual  report  of  the  surveyor  general  of . 

Minnesota,  preparatory  to  their  admission  into  the  Union  as  a  State. 
Official  copy  of  the  constitution  adopted  by  the  people  of 

Mint  of  the  United  Staters,  branches,  and  assay  offico,  during  the 
first  six  months  of  1857 ;  report  of  the  director  of  the  mint, 
and  explanatory  tables.  Statement  of  the  amount  of  deposits 
and  coinage  of  the . ......... 

Missouri  and  Illinois.     Annual  report  of  the  surveyor  general  of... 

N. 

JYautical  Almanac  for  1859,  accompanying  President's  annual  mes- 
sage, (part  3. )  Report  of  the  superintendent  of  the  Ameri- 
can Ephemeris  and  ...... 

Kaval  supplies  for  the  year  ending  June  30,  1858.  List  of  con- 
tracts for .. 

2^aval  appropriations.     (See  Appropriatioru.) 

Naval  forces  on  the  coast  of  Central  America  connected  with  the 
arrest  of  W.  Walker  and  his  associates.  Instructions,  &c. , 
to  the 

Naval  depot  at  Blythe  island,  in  the  State  of  Georgia.  Report  in 
relation  to  the  measures  taken  for  the  establishment  of  a  ... 

;Naval  Academy  at  Annapolis,  Maryland,  accompanying  the  Presi- 
dent's annual  message,  (part  3.)  Report  of  the  board  of  of- 
ficers appf  inttd  to  witness  the  examination  of  midshipmen, 
and  to  examine  into  the  police  discipline  and  general  man- 
agement of  the ...... . 
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Nayal  purpoBes  at  Key  West,  and  estimate  for  its  oompletion,  ac- 
oompanying  Ti^dent's  annual  message,  (part  3.)  Beport 
of  the  BuperintendiDg  engineer  of  the  coal  depot  for 

Naval  Academy,  transmittlDg  a  report  of  Commander  J.  F.  Green, 
commandant  of  the  midshipmen,  of  the  cruise  of  the  prac- 
tice-ship Preble,  accompanying  President's  annual  message, 
(part  3. )    Beport  of  the  superintendent  of  the...... 

Kavy,  accompanying  the  President's  annual  message,  (part  3.)  on 
the  condition  and  operation  of  the  naval  forces  during  the 
year  1857.     Beport  of  the  Secretary  of  the  ^•.... 

{JFbr  lut  </  faftr%  ocoumpanywg  ths  above  tee  page  587  of  eame^  and  aho 
the  wbfomed  table  <f  doeumente.) 

Navy  rince  the  last  annual  report,  (part  3.)  List  of  deaths,  resig- 
nations, and  dismissals  in  the 


Navy,  communicating  the  correspondence,  &c.,  relating  to  the  ar- 
rest of  William  Walker  and  his  associates  at  or  near  the  port 
of  San  Juan  de  Nicaragua.     Beport  of  the  Secretary  of  the.. 

Navy,  communicating  a  statement  of  the  number  and  tonnage  of 
government  vessels  employed  in  the  Pacific  ocean,  also  pri- 
vate vessels  employed  by  the  government  in  transporting 
coal  or  other  supplies  for  the  United  States,  and  the  annuid 
expense  thereof.     Beport  of  the  Secretary  of  the  ...... 

Navy,  communicating  an  abstract  of  offers  or  list  of  contracts  for 
furnishing  naval  supplies,  made  under  the  cognizance  of  the 
Bureau  of  Yards  and  Docks.  Beport  of  the  Secretary  of  the. 

Navy,  communicating  information  in  relation  to  the  condition  of 
the  United  States  ship  Susquehanna  on  her  arrival  at  the 
island  of  Jamaica,  and  the  reception  and  assistance  extend- 
ed to  her  by  the  British  authorities  at  that  island.  Beport 
of  the  Secretary  of  the...... ... ... 

Navy,  and  correspondence  with  naval  officers  connected  with  the 
American  squadron  on  the  coast  of  Africa  in  relation  to  the 
African  slave  trade.    Beport  of  the  Secretary  of  the 

(See  UU  of  docummUa  aeoompanywg  theabove  r^ori  at  page  59  qf  tame,  and 
aieo  the  tubfomed  uiu  <^  doatmaUe.) 

Navy  in  relation  to  the  publication  of  the  results  of  the  United 
States  Naval  and  Exploring  Expedition  to  the  North  P&cific 
ocean  and  China  seas,  and  also  of  the  results  of  the  United 
States  Naval  Expedition  to  the  La  Plata  river.  Bepoxt  of 
the  Secretary  of  the 

Navy  in  relation  to  measures  taken  for  the  establishment  of  a  na- 
val depot  OB  Blythe  island,  Georgia.  Beport  of  the  Secre- 
tary of  the... ........... . .. .... 

Navy,  concerning  the  pay  of  the  retired  naval  officers  whose  cases 
were  acted  upon  by  the  late  naval  courts  of  inquiry  and  the 
President ;  and  who  have  been  advanced  to  a  higher  grade 
or  position  as  to  pay,  though  not  restored  to  the  active  list, 
than  that  assigned  them  by  the  late  *'  Betiring  Board,"  to- 
gether with  a  list  of  such  offioen,  with  the  positions  assigned 
them  by  the  said  board,  and  those  now  held  by  them.  Be- 
port of  the  Secretary  of  the 

Navy,  communicating  a  statement  of  the  time  at  which  each  of 
the  vessels  of  the  navy  was  built,  the  original  cost  thereof, 
the  cost  of  repairs,  and  their  present  condition,  &c.  Beport 
of  the  Secretuy  of  the 

Navy,  communicating  instructions  to  Commodore  McCauley,  com- 
mander of  the  Home  Squadron,  (at  the  end  of  volume  13.) 
Beport  of  the  Secretary  of  the 

NebraslLa  and  Kansas,  aooompanylDg  President's  annual  message, 
(part  2.'     lUble  of  distances  of  military  roads  in 
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Soliiact. 


New  Inlet,  North  Carolina.     (See  Fort.) 

New  Mexico.     Annual  report  of  the  surveyor  general  of..... 

New  Mezioo.     Report  of  Acting  Govemor  Davis,  recommending  a 

geological  survey  of , 

New  Mexico,  to  the  western  borders  of  CaUfornia.     Exploration  of 

a  ronte  from  Fort  Defiance,  in 

New  Mexico.    Report  upon  claims  for  depredations  by  Indians  in 

the  Territory  at 

North  VbiMo  ocean  and  China  seas.     (See  Bxploration.) 


Ocean  steamship.     (See  Mad.) 

Offioers  of  the  army  belonging  to  the  several  regiments  in  service 
in  the  field,  or  at  remote  or  frontier  stations,  are  now  absent 
from  duty,  and  the  cause  of  such  absence  in  each  case. 
Statement  showing  what 

^Officers  of  the  navy,  whose  cases  were  acted  upon  by  the  late  naval 
courts  of  inquiry  and  the  President,  and  who  have  been 
advanced  to  a  higher  grade  or  position  as  to  pay,  though  not 
restored  as  to  the  active  list,  than  that  assigned  them  by  the 
late  *' Retiring  Board,"  together  with  a  list  of  such  ofiicers, 
with  the  positions  assigned  them  by  the  said  board,  and 
those  now  held  by  them.  Report  of  the  Secretary  of  the 
Navy,  concerning  the  pay  of  the  retired.. ..... 

"Ordnance  and  Hydrography.  (See  Bureau  <^  Ordnance  aud  Hydro- 
graphy.) 

Ordnance  Department,  accompanying  the  President's  annual  mes- 
sage, (part  2.)    Report  of  the  Chief  of  the 

Ordnance  officers,  with  their  number,  grades,  and  stations,  accom- 
panying the  Prebident's  annual  message,  (part  2.)  State- 
ment of ......... 

Ordnance  ship  Plymouth,  accompanying  the  President's  annual 
message,  (part  3.)  Report  of  Commander  Dablgren  of  the 
cruise  of  the  United  States........... 

Oregon.    Annual  report  of  the  Surveyor  General  of..... 

Oregon  and  Washington  Territories.  Report  of  the  commission  on 
the  war  claims  of..... 

Oregon  and  Washington  Territories.  Report  of  J.  Ross  Browne  on 
the  late  Indiaa  war  in 

P. 

PAlestine.  Correspondence  relating  to  outrages  lately  committed 
against  the  family  of  Mr.  Dickson,  an  American  citisen,  re- 
siding at  Jafifa,  in...... 

Psnchita,  on  the  coast  of  Africa,  by  a  British  ship-of-war.  Corre- 
spondence relating  to  the  seisure  of  the  American  vessel 

Paraguay,  (part  1.)  Correspondence  in  relation  to  the  treaty 
between  the  United  States  and  the  Republic  of 

Pkitents  for  the  year  ending  December  81,  1857,  on  the  subject  of 
arts  and  manufactures,  (part  1.)  Report  of  the  Commis- 
sioner of 

Flitents  for  the  year  ending  December  31,  1857,  on  the  subject  of 
arts  and  manufactures,  (part  2.)  Report  of  the  Commis- 
sioner of. . ... — ......................... 

Patents  for  the  year  ending  December  31,  1857,  on  the  subject  of 
arts  and  manufactures,  (part  3.)  Report  of  the  Commis- 
sioner of 

Flutents  for  the  year  ending  December  31,  1857,  on  the  subject  of 
agriculture,  (part  4. )    Report  of  the  Commissioner  of  ..•••. . 


2 
2 

12 
12 


12 


II 
11 
43 
55 


39 


13         62 


11 

II 

11 
11 

24 

40 


4 
2 

7 

12 


12 

54 

13 

61 

11 

30 

30 

10 

SO 

11 

30 

Par. 


255 

286 

1 

1 


535 


546 


603 
233 


35 


Digitized  by  VjOOQIC 


INDEX. 


19 


Bid^aet. 


V^meogem  wniTing  in  the  United  States.  Letter  of  the  Secretarj 
of  State,  transmitting  the  annual  report  of  the  number, 

character,  &c.,  of 

Fanlding.    Correspondence  relating  to  the  arrest  of  William  Wali^er 

and  bis  associates  hj  Oommodore 

building.  Further  correspondence  relating  to  the  arrest  of  Wil- 
liam WallLcr  and  hU  aasodatee  hj  Commodore 

PMiltentiary.     Beportof  the  warden  of  tbe........ 

Penn  and  ^ile  La  Sere,  as  disburriog  agents  at  New  Orleans.  Be- 
port  in  relation  to  the  appointment  and  compensation  of 

Alexander  G 

PenaionB.    Annual  report  of  the  Commissioner  of 

Pern.  Beport  of  the  Secretary  of  State,  and  correspondence  with 
the  Peruvian  minister,  and  the  opinion  of  the  Attorney 
General  of  the  United  States  in  relation  to  the  recognition 
of  a  state  of  war  in  Peru,  and  the  protection  of  American 
interest*  in  cargoes  of  guano  purchased  from  Vivanco,  or  his 
officers  or  agenta,  during  his  occupation  of  guano  islands 

within  the  territory  of 

Postal  oonyention  between  the  United  States  and  the  government 

of  France.     Copy  of  the 

Poftal  convention  between  the  United  States  and  Hamburg.    Copy 

of  the 

Poatmaater  General,  accompanying  the  Preddeot's  annual  message, 

(part  3.)    Annual  report  of  the 

Postmaster  General,  relative  to  the  list  of  post  offices,  regulations, 
&c.,  published  by  G^ige  S.  Gideon  in  1856,  and  by  John  C. 

Biveain  1867.    Beportof  the 

Poatmaster  General,  relative  to  the  authority  of  a  postmaster  to 
refuse  to  deliver  letters  to  a  pemn  authoriised  to  receive 
them  by  the  penon  to  whom  they  are  addressed.    Letter  of 

the 

Post  Office  Department  during  the  fiscal  year  ending  June  30,  1867. 

Statement  of  expenditures  of  the 

Post  Office  Department,  together  with  the  operations  of  the  office 
of  Auditor  of  said  Department  connected  therewith,  for  the 
year  ending  June  80,  1857.     Beport  of  receipts  and  expen- 

■  diturt^B  of  the  .- 

Boat  offices,  &c.     Beport  on  the  construdtton  of 

Potomac  river,  with  a  chart  thereof.  Beport  of  a  survey  and  ex- 
amination of  the  Georgetown  channel  of  the 

PrscUce  ship  Preble,  President's  message,  (part  3.)    Beport  of  the 

cruise  of  the 

President  of  the  United  States,  communicating  a  letter  firom  the 
Commissioner  of  the  United  States  in  China,  with  the  regu- 
lations for  the  consular  courts  of  the  United  States.    Mes- 

"*"   ■    sage  from  the --.- 

President  of  the  United  States,  commuuicating  correspondence  be- 
tween the  Executive  Department  and  tbe  present  and  any 
other  governor  of  Kansas,  with  the  orders  or  instructiona 
issued,  together  with  other  information  relative  to  the  aflkirs 

In  that  Territory.     Message  of  the 

Ptatldent  of  the  United  States,  communicating  the  correspondence 
between  the  Department  of  State  and  the  ministers  from 
Great  Britain  and  France  in  relation  to  losses  sustained  by 
dtiaens  of  those  countries  at  the  bombardment  of  Grey- 
town.    KeBHige  of  the 

President  of  the  United  States,  communicating  correspondence  be- 
tween the  Department  of  State  and  the  minister  of  Bremen 
on  the  Bulject  of  alleged  Iookb  by  subjects  of  the  Hanse 
Towns  at  the  bombardment  of  Greytown.    Message  of  the. 
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Pago. 


Praddent  of  the  United  States  on  the  state  of  the  Union,  with  ac-    ^ 

companying  documents,  (parts.  1,  2,  3,  and  4.)    Message  of    i      8 

the [     4 

(For  UU  (^  aeeompanifing  documents  tee  subjoined  table  of  doeu-    J      5 
mente.) 

President  of  the  United  States,  communicating  information  in  rela- 
tion to  a  return  of  the  Totes  taken  in  Kansas  at  the  election 
in  October,  1856,  the  act  of  the  Territorial  legislature  pro- 
viding for  it,  &c.     Message  of  the.. 

President  of  the  United  States,  communicating  the  correspondence, 
instructions,  and  orders  to  the  United  States  naval  forces  on 
the  coast  of  Central  America,  connected  with  the  arrest  of 
William  Walker  and  his  associates  at  or  near  the  port  of  San 
Juan  de  Nicaragua.    Message  of  the..... 

President  of  the  United  States,  communicating  a  copy  of  the  consti- 
tution of  Minnesota.     Messageofthe 1 

President  of  the  United  States,  communicating  all  correspondence 
of  John  W.  Qeary,  late  governor  of  the  Territory  of  Kansas, 
not  before  communicated  to  Congress.     Message  of  the. 

President  of  the  United  States,  communicating  a  constitution  for 
Kansas  as  a  State,  and  presenting  his  views  in  relation  to 
the  afEairs  of  that  Territory .     Message  of  the 

President  of  the  United  States,  transmitting  a  copy  of  the  report  of 
the  Secretary  of  State  on  the  subject  of  contracts  made  in 
Europe  for  inland  passage  tickets  for  intending  emigrants  to 
the  United  States.     Message  of  the 

President  of  the  United  States,  transmitting  a  copy  of  a  convention 
between  the  United  States  and  his  Majesty  the  King  of  Den- 
mark for  the  discontinuance  of  the  Sound  dues.  Message 
of  the 

President  of  the  United  States,  communicating  a  copy  of  the  in- 
structions which  have  been  given  to  Mr.  Reed,  commissioner 
toChina.    Message  of  the 12 

President  of  the  United  States,  communicating  reports  of  the  Secre- 
tary of  State  and  the  Secretary  of  the  Navy,  with  accom- 
panying papers,  in  relation  to  the  African  slave  trade.  Mes- 
sage of  the 12 

President  of  the  United  States,  concerning  the  outrages  lately  com- 
mitted against  the  &mily  of  Mr.  Dickson,  an  American  citi< 
sen,  residing  at  Jaffa,  tn  P^estine.    Message  of  the 12 

President  of  the  United  States,  in  regard  to  measures  which  have 
been  adopted  for  the  protection  of  American  commerce  in 
the  ports  of  Mexico,  and  for  obtaining  redress  for  the  recent 
outrages  on  American  vessels  in  the  port  of  Tampico,  and  for 
protecting  such  vessels  against  a  repetition  of  such  outrages. 

Message  of  the.. 12 

{See  list  <^  papers  aaompamfing  ike  above  at  page  2  <tf  same) 

President  of  the  United  States,  communicating  correspondence  rela- 
tive to  the  seizure  in  the  valley  of  Sitana,  in  Peru,  by  the 
authorities  of  Chili,  of  the  proceeds  of  the  brig  Macedonian, 
the  property  of  citisens  of  the  United  States.     Message  of 

the 13 

(See  Hal  qf  papers  accompanying  the  above  at  page  2  of  same,) 

President  of  the  United  States,  communicating  information  con- 
cerning the  recent  search  or  seizure  of  American  vessels  by 
foreign  armed  cruisers  in  the  Gulf  of  Mexico.    Message  of 

the 18 

(See  list  cf  documents  aeeonyfonying  the  above  at  page  2  <^  same.) 
President  of  the  United  States,  communicating  papers  and  corre- 
spondence in  regard  to  the  seizure  of  the  American  barque 
Pftnchito  on  the  ooast  of  Afiica  by  a  British  ship  of  war. 

Measageofthe 18 

(See  list  <^  accompanying  papers  at  page  2  <^  cam.) 
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Subject. 


Preaideiit  of  the  United  States,  communicating  the  correspondence 
in  relation  to  the  arrest  of  William  Walker  by  the  naval 
forces  under  the  command  of  Commodore  Paulding.  Mes- 
sage of  the - - 

President  of  the  United  States,  communicating  a  despatch  from 
GoYemor  Gumming  relative  to  the  termination  of  the  diffi- 
culties with  the  Territory  of  Utah.     Message  of  the 

Ptesident  of  the  United  States,  communicating  a  report  of  the  Secre- 
tary of  State  and  accompanying  documents  on  the  subject  of 
the  protection  of  American  interests  in  shipping  Peruvian 
guano  purchased  of  Vivanco  or  his  officers  or  agents  during 
his  occupation  of  certain  guano  islands  within  the  territory 
of  Peru,  and  also  the  correspondence  with  the  Peruvian  lega- 
tion on  that  subject.     Messageof  the 

President  of  the  United  States,  communicaiing  a  report  of  the 
Secretary  of  State  in  relation  to  inducements  ofifered  the 
government  of  Mexico  to  annul  or  impair  the  grant  of  Feb- 
uary  5, 1853,  for  the  construction  of  a  plank  road  or  railroad 
across  the  Isthmus  of  Tehuantepec,  as  recognised  in  the 
treaty  published  at  Washington  June  30,  1854,  and  to  ob- 
tain a  new  grant  of  like  character  for  other  parties.  Mes- 
sage of  the 

President  of  the  United  States,  calling  the  attention  of  Congress  to 
the  condition  of  the  treasury,  and  recommending  a  post- 
ponement of  the  day  of  adjournment.     Message  of  the.  .  .  .  . . 

Resident  of  the  United  States,  accompanied  by  the  report  of  the 
Secretary  of  the  Interior,  (part  1.)     Annual  report  of  the 

President  of  the  United  States,  accompanied  by  the  report  of  the 
Secretary  of  War,  (part  2.)    Annual  report  of  the 

President  of  the  United  States,  accompanied  by  the  reports  of  the 
Secretary  of  the  Navy  and  Postmaster  General,  (part  8.) 
Annual  report  of  the 

Ptesident  of  the  United  States,  composed  of  maps  illustiative  of 
documents  accompanying  the  same,  (part  4.)  Annual  report 
of  the 

Printing.  Report  of  the  Superintendent  of  the  Public  Printing, 
showing  the  condition  of  the  public...... 

Printing,  binding,  and  paper  ordered  by  Congress  for  each  year,  be- 
ginning with  December,  1845,  and  ending  with  the  late 
session.    Statement  showing  the  cost  of  the ....... 

Printing  for  the  executive  departments  during  the  last  five  years. 
Statement  of  the  amount  paid  for... 

Provisions  and  clothing.     (See  Burecat  of  Prcmtkm  and  Clothing.) 

Public  BuUdings.     Annual  report  of  the  Commissioner  of 

PabUcdebt.    (Bee  DeU.) 

Public  printing.    (See  Printing.) 

Q. 

Quartermaster  General  of  the  army,  (President's  message,  part  2.) 
Annual  report  of  the 


R. 

Ballroads  of  the  United  States  for  the  year  1867.  Statement  of  the 
capital  paid  in ;  the  amount  of  debt  due ;  the  net  income ; 
annual  interest  on  debt;  and  available  income  of  the 

Beceipts  and  expenditures  for  the  year  ending  June  30, 1867.  State- 
ment of 

Beoeipts  and  expenditures  for  the  quarter  ending  September  SO,  1857 

Beceipts  and  expenditures  of  the  Post  Office  Department  for  the 
year  ending  June  30,  1857.    Statement  of 
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Begister  of  the  Tnasarj  on  the  operations  of  his  office  dnriiig  the 
past  year.     Report  of  the 

Beslgnations  in  the  navy.     (See  Niavy  ) 

fteseryation  at  Fort  Crawford.  Report  in  relation  to  the  sale  of  the 
military 

Berentie  collected  in  each  collection  district  for  each  of  the  years 
1852  to  1857,  iDclusive;  the  amount  expended,  and  the 
number  of  persons  employed  in  its  collection  during  those 
years.     Statement  of  the  amount  of........ 

Revenue  collected  from  the  beginning  of  the  government  to  June 
30,  1857,  under  the  several  heads  of  customs,  public  lands, 
and  miscellaneous  sources,  including  loans  and  treasury 
notes ;  also  the  expenditures  during  the  same  period,  and 
the  particular  tariff,  and  price  of  lands  under  which  the 
revenue  from  those  sources  was  collected.  Statement  of  the 
amount  of 

River  and  harbor  improvements,  light-houses,  military  roads,  &c., 
accompanying  the  President's  annual  message,  part  2.  Re- 
port on 

Rivers  and  harbors  in  the  State  of  New  York.  Estimates  for  the 
improvement  of 

River  Potomac,  with  a  chart  the  eof.  Report  of  a  survey  and  ex- 
amination of  the  Georgetown  channel  of  the. 

River  La  Plata.  Report  relatiog  to  the  publication  of  the  results 
of  the  United  States  naval  exploring  and  surveying  expedi- 
tion to  the  North  Pacific  ocean,  and  also  of  the  results  of 
the  United  States  naval  expedition  to  the 

Rives  in  1857,  and  by  George  8  Gideon  in  1855.  Report  of  the 
Postmaster  General  relative  to  the  lists  of  post  offices,  regu- 
lations, &c.,  published  by  John  C 

Road  from  Fort  Defiance,  in  New  Mexico,  to  the  western  borders 
of  California.     Report  by  £.  F.  Beale  of  a  route  for  a  wagon  . 

Russell,  Majors,  and  Waddell.     (See  Oontrad^Navy.) 

8. 

St.  Regis  Indians.     (See  Indians.) 

Seamen.     Abstract  of  returns  of  American. .............. 

Second  Auditor  of  the  Treasury.     (Sei^  Audilor — T^eamry,) 

Second  Comptroller  of  the  Treasury.     (See  OmptroIUr.) 

Sixth  Auditor.     (See  Auditor.) 

Slave  trade,  and  concerning  the  movements  of  the  French  govern- 
ment to  establish  a  colonization  in  the  possessions  of  that 
government  from  the  coast  of  Africa  Report  of  the  Secre- 
tary of  State,  and  correspondence  with  the  British  authori- 
ties, collectors  of  customs,  Hal.,  in  relation  to  the  African  .. 

Slave  trade.  Report  of  the  Secretary  of  the  Navy,  and  correspond- 
ence with  naval  officers  connected  with  the  American  squad- 
ron on  the  coast  of  Africa,  concerning  the  condition  of  the 
African 

Smithsonian  Institution.  Amount  of  stoclc  held  by  the  United 
States  in  trust  for  the 

Solicitor  of  the  Treasury  on  the  operations  of  his  office  during  the 
past  year.     Report  of  the 

Soimd  dues.  Copy  of  a  convention  between  the  United  States  and 
his  Majesty  the  King  of  Denmark  for  the  discontinuance  of 
the 

Slate,  showing  the  disbursements  of  the  State  Department  during 
the  fiscal  year  ending  June  30, 1857,  including  disbursements 
for  contingent  expenses  of  foreign  intercourse.  Report  of 
the  Secretary  of 
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State,  oommaoicatiog  an  abstract  of  retarns  of  American  seamen. 
Report  of  the  Secretary  of 

State  and  Ooyemors  Walker  and  Denver  and  Secretary  Stanton,  of 
the  Territory  of  Eaosas,  in  relation  to  the  affiurs  of  that 
Territory.     Correspondence  between  the  Secretary  of 

State  and  the  British  and  French  ministers,  on  the  snbject  of  claims 

•         for  losses  alleged  to  have  been  sustained  by  subjects  of 

Great  Britain  and  France  at  the  bombardment  of  Greytown. 

Correspondence  between  the  Secretary  of 

State  and  the  minister  of  Bremen,  in  relation  to  alleged  losses  sus- 
tained by  subjects  of  the  Hanse  Towns  at  the  bombardment 
of  Greytown.     Correspondence  between  the  Secretary  of 

State,  the  commander  of  the  United  States  steamer  Water  Witch, 
and  the  authorities  of  the  republic  of  Paraguay,  in  relation 
to  the  ratification  of  the  treaty  with  that  republic  (part  I.) 
Correspondence  between  the  Secretary  of 

State,  with  copies  of  the  correspondence  with,  p.nd  despatches  from, 
American  ministers  at  the  courts  of  England,  France,  Swit- 
lerland,  and  other  powers,  on  the  subject  of  the  dangers  to 
emigrants  arising  from  the  practice  of  contracting  with 
irresponsible  parties  in  Europe  for  American  inland  passage 
tickets.     Report  of  the  Secretary  of 

State,  transmitting  the  annual  report  of  the  number,  character,  &c. , 
of  passengers  arriving  in  the  United  States  by  sea  from 
foreign  countries  during  the  year  ending  December  31,  1857, 
their  place  of  birth,  their  intended  place  of  residence,  and 
deaths  on  the  voyage,  with  comparative  statements  showing 
the  place  of  birth  of  those  arriving  during  each  of  the  last 
four  years,  with  their  occupation,  age,  &c.,  and  the  number 
arriving  from  foreign  countries  from  September  30,  1843,  to 
December  31,  1857.     Letter  from  the  Secretary  of 

State,  communicating  a  copy  of  instructions  to  Mr.  Reed,  commis- 
sioner of  the  United  States  to  China.  Copy  of  instructions 
from  the  Secretary  of............... 

State,  communicating  correspondence  with  British  authorities,  &c., 
in  relation  to  the  African  slave  trade.  Report  of  the  Secre- 
tary of .- - 

{See  iitt  of  aeeompanying papen  dpage  2  of  tame.) 

State,  communicating  the  correspondence  with  the  Peruvian  minis- 
ter in  relation  to  the  boarding  and  detention  of  the  American 
vessel  the  **  Dorcas  C.  Yeaton,"  by  the  Peruvian  armed 
steamer  the  *'Tumbes/'  and  the  capture  of  two  other 
American  vessels,  the  '*  Georgiana  "  and  the  "  Lizzie  Thomp- 
son,'' by  the  same  national  cruiser.  Report  of  the  Secre- 
tary of ,--. ---.-. 

State,  communicating  information  as  to  whether  any  efforts  have 
been  made,  by  authority  of  the  Executive  Department,  to 
induce  t{)e  Mexican  government  to  annul  or  impair  the 
grant  of  February  5,  1853,  for  the  construction  of  a  plank 
road  or  railroad  across  the  Isthmus  of  Tehuantepec,  as 
recogniaed  in  the  treaty  of  June  30,  1854,  and  to  obtain  a 
new  grant  of  like  character  for  other  parties,  &c.  Report 
of  the  Secretary  of 

State,  on  commercial  relations  (in  quarto.)  Report  of  the  Secretary 
of 

Statiitics  on  the  consumption  of  cotton  in  Europe.  Report  of  Mr. 
Claiborne,  special  agent  appointed  to  collect . 

Steamer  Water  Witch,  and  the  authorities  of  Paraguay,  in  relation 
to  firing  into  said  steamer,  and  als:)  the  ratification  of  the 
treaty  between  the  United  States  and  that  republic  (part  1. ) 
Correspondence  between  Lieutenant  Page,  commander  of 
the  United  States 
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steamboats  for  the  past  year.  Beport  of  the  superyiring  inspectors 
of 

Steam  navigation.    (See  Tonnage.) 

Stock  is  redeemable ;  the  amount  redeemed  and  Texas  debt  paid 
since  3d  of  March  last ;  the  amount  of  interest  to  maturity, 
and  the  amount  saved  by  anticipating  the  day  of  payment. 
Statement  showing  the  periods  when  the  United  States , 

Stock  held  in  trust  by  the  United  States  for  several  of  the  Indian 
tribes  and  Smithsonian  Institution.  Statement  of  amount 
of 

Saperintendent  of  Public  Printing,  showing  the  condition  of  the 
public  printing.     Report  of  the................ . . 

Superintendent  of  the  Naval  Academy.     (See  Naval  Academy.) 

Superintendent  of  the  Nautical  Almanac.     (See  Nautkal  Mmatiae.) 

Supervising  inspectors  of  steamboats.     Beport  of  the 

Surgeon  general  of  the  army  (President's  message,  part  2.)  Annual 
report  of  the.. 

Surveyor  general  of  Minnesota,  (part  1.)    Annual  report  of  the 

Surveyor  general  of  Wisconsin  and  Iowa.     Annual  report  of  the.  .. 

Surveyor  general  of  Illinois  and  Missouri.     Annual  report  of  the  .. 

Surveyor  general  of  Arkansas .     Annual  report  of  the 

Surveyor  general  of  Louisiana.     Annual  report  of  the  ............ 

Surveyor  general  of  Florida.     Annual  report  of  the . 

Surveyor  general  of  California.     Annual  report  of  the ............ 

Surveyor  general  of  Oregon.     Annual  report  of  the 

Surveyor  general  of  Washington.     Annual  report  of  the 

Surveyor  general  of  New  Mexico.    Annual  report  of  the .... 

Surveyor  general  of  Kansas.    Annual  report  of  the 

Susquehanna,  on  her  arrival  at  the  island  of  Jamaica,  and  the  re- 
ception and  assistance  extended  to  her  officers  and  crew,  who 
were  sick  with  the  yellow  fever,  by  the  British  authorities 
at  that  island.     Beport  in  relation  to  the  ship 

T. 

Tampioo.  Correspondence  in  relation  to  outrages  committed  on 
American  vessels  in  the  port  of.... 

Tshuantepec,  per  treaty  of  June  30,  1854,  and  to  obtain  a  new 
grant  of  like  character  for  other  parties,  &c.  Beport  as  to 
whether  any  efforts  have  been  made,  under  authority  of  the 
Executive  Department,  to  induce  the  government  of  Mexico 
to  annul  or  impair  the  grant  of  February  6,  1853,  for  the 
construction  of  a  plank  or  railroad  across  the  Isthmus  of .  . . . 

Tliird  Auditor.     (See  AudUor. ) 

Tonnage  of  the  several  districts  of  the  United  States  on  the  last 
day  of  June,  1857.    Statement  of  the. 

Tonnage  of  the  several  districts  of  the  United  States  on  the  SOth 
June,  1857.     Condensed  view  of  the.... 

Tonnage  thereof,  in  each  State  and  Territory  of  the  United  States 
during  the  year  ending  June  30,  1857.  Statement  of  the 
number  and  class  of  vcRsels  built,  and  the .. 

Tonnage  and  crews,  which  entered  into  each  district  of  the  United 
States,  and  the  countries  from  whence  they  arrived,  during 
the  year  ending  30th  June,  1857.  Statement  of  the  number 
of  American  and  foreign  vessels,  with  their 

Tonnage  and  crews,  which  departed  from  each  district  of  the  United 
States,  and  the  countries  to  which  they  cleared,  during  the 
fiscal  year  ending  30th  June,  1857.     Statement  of  the  num  - 
ber  of  American  and  foreign  vessels,  with  their 
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Tonnage  and  crews,  which  entered  into  each  district  of  the  United 
States  from  foreign  countries  during  the  fiscal  year  ending 
30th  June,  1857.  Statement  of  the  number  of  American 
and  foreign  yeasels,  with  their 

Tonnage  and  crews,  which  cleared  from  the  United  States  for  for- 
eign countries  during  the  year  ending  30th  June,  1857. 
Statement  exhibiting  the  number  of  American  and  foreign 
vessels,  with  their 

Tonnage  and  crews,  which  entered  into  the  United  States  from 
foreign  countries  during  the  year  ending  30th  June,  1857. 
Statement  exhibiting  the  number  of  American  and  foreign 
Tessels,  with  their -. 

Tonnage  of  American  and  foreign  vessels  arriving  from  and  depart- 
ing to  each  foreign  country,  during  the  year  ending  30th 
June,  1857.  Statistical  view  of  the  commerce  of  the  United 
States,  exhibiting  the  value  of  exports  to  and  imports  from 
each  foreign  country,  and  the 

Tonnage  and  crews,  which  cleared  from  each  district  of  the  United 
States  for  foreign  countries  during  the  year  ending  30th 
June,  1857.  Statement  of  the  number  of  American  and 
foreign  vessels,  with  their 

Tonnage  of  government  vessels  employed  in  the  Pacific  ocean,  also 
private  vessels  employed  by  the  government  in  transporting 
ooal  or  other  supplies  for  the  United  States,  and  the  annual 
expense  thereof.  Report  of  the  Secretary  of  War,  communi- 
cating the 'number  and 

Tonnage  of  the  United  States,  annually,  from  1789  to  30th  June, 
1867 ;  also,  the  registered  and  enrolled  and  licensed  tonnage 
employed  in  steam  navigation  each  year.  Statement  of  the 
amount  of  the . ....... .. ... ..... 

Tonnage  employed  during  each  fiscal  year  from  1821  to  1857. 
Statement  of  the  value  of 

Tonnage  of  the  United  States,  showing  the  tonnage  employed  in  the 
whale  fishery ;  also,  the  proportion  of  the  enrolled  and 
licensed  tonnage  employed  in  the  coasting  trade,  cod  fishery, 
mackerel  fishery,  and  whale  fishery,  from  1815  to  1857,  in- 
clusive.   Comparative  view  of  the  registered  and  enrolled... 

Tonnage  thereof,  in  the  several  States  and  Territories  of  the  United 
States  from  1815  to  1857,  inclusive.  Statement  showing 
the  number  and  class  of  vessels  built,  with  the  ............ 

Topographical  Engineer,  accompanying  the  President's  annual  mes- 
sage, (part  2,)  relative  to  river  and  harbor  improvements, 
light-houses,  military  roads,  kc.     Report  of  the  Chief...... 

Trade  of  the  United  States.     (See  Imported  ) 

Treasurer  of  the  United  States,  the  assistant  treasureis,  the  treasu- 
rers of  the  mint  and  the  branch  mints  acting  as  assistant 
treasurers,  and  public  depositaries,  under  15th  section  of  act 
of  6th  August,  1846.     Circular  instructions  to  the 

Treasurer  of  the  United  States  on  the  operations  of  his  office  duriug 
the  past  year.     Report  of  the........ .. 

Treasurer  of  the  United  States,  communicating  copies  of  his  ac- 
counts for  the  third  and  fourth  quarters  of  the  year  1856 
and  the  first  and  second  quarters  of  the  year  1857.  Letter 
of  the 

Tressury  on  the  state  of  the  finances  for  the  year  ending  June 

30,  1857.     Report  of  the  Secretary  of  the 

(See  indez  to  the  abTve  d pa§e  29  of  eame.) 
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Treasury,  oommuDicating  copies  of  aooounte  of  persons  charged 
with  the  disbursement  or  application  of  moneys,  goods,  or 
effects  for  the  lienefit  of  the  Indians,  during  the  year  ending 
June  30,  1857,  together  with  a  list  of  the  names  of  the 
persons  to  whom  goods,  moneys,  or  effects  have  been 
delivered  during  that  period.  Letter  of  the  Second  Auditor 
of  the 

Treasury,  communicating  the  amount  of  the  revenue  collected  in 
each  collection  district  for  each  of  the  years  1852  to  1857, 
inclusive,  the  amount  expended,  and  the  number  of  persons 
employed  in  its  collection  during  those  years.  Report  of  the 
Secretary  of  the - 

Treasury,  in  relation  to  the  cost  of  the  printing,  binding,  and  paper 
ordered  by  Congress  for  each  year  beginning  with  December, 
1845,  and  ending  with  the  late  session.  Report  of  the 
Secretary  of  the -..« 

Treasury,  communicating  statements  of  the  amounts  paid  annually  | 
during  the  last  five  years  for  printing  for  the  executive  i 
departments.     Report  of  the  Secretary  of  the ..| 

Treasury,  relative  to  the  present  condition  of  the  finances  of  the  I 
government,  and  the  necessity  of  a  loan  to  meet  its  demands,  i 
Report  of  the  Secretary  of  the  ..---- . 

Treasury,  in  relation  to  the  appointment  and  compensation  of 
Alexander  0.  Ponn  and  Emile  La  Sere  as  disbursing  agents 
at  New  Orleans.     Report  of  the  Secretary  of  the ... 

TYeasury,  communicating  information  in  relation  to  the  fees  or 
charges  that  the  consul  general  for  Canada  is  authorized  to 
make  and  receive  on  goods  or  articles  imported  into  the 
United  States  from  Canada.     Report  of  the  Secretary  of  the. 

Treasury  Department.  Circular  instructions  to  the  disbursing 
officers  and  disbursing  agents  employed  under  the  direction 
of  the 

Treasury  to  the  First  Auditor,  respecting  the  contingent  fund  of 
the  House  of  Representatives.  Letter  of  the  Secretary  of 
the 

Treasury  Department.  Report  of  the  engineer  in  charge  of  the 
office  of  construction  relating  to  custom-houses,  court-houses, 
post  offices,  marine  hospitals,  and  other  public  buildings  con- 
fided to  the  charge  of  the 

Treasury,  transmitting  a  report  from  the  Register  of  the  Treasury 
of  the  commerce  and  navigation  of  the  United  States  for 
the  year  ending  June  30,  1857.     Report  of  the  Secretary  of 

the 

(&e  index  to  the  above  at  page  638  (^  eamt.) 

TVeasury,  and  recommending  to  Congress  a  postponement  of  the 
day  of  adjournment.  Message  of  the  President  calling  the 
attention  of  Congress  to  the  condition  of  the 

Treasury,  communicating  the  annual  report  dn  the  coast  survey  (in 
quarto  )    Report  of  the  Secretary  of  the...... ... — ... 

Treaties  with  various  Indian  tribes.  Statement  of  amount  due 
under. 

Trust  funds.     (See  Futide. ) 

U. 

United  States  steamer  Water  Witch  and  the  authorities  of  the  re- 
public of  Paragiuiy,  in  relation  to  the  ratification  of  the  treaty 
with  that  republic,  President's  message,  (part  1.)  Correspond- 
ence between  Lieut.  Page,  commander  of  the 

United  States  stock.     (See  Stock.) 
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Utah  expedition,  with  oorrespondenoe  between  the  officers  con- 
nected with  it  and  Brigham  Toung,  late  governor  of  Utah 
Territory,  President's  message,  (part  2. )    Reports  on  the 

Utah,  relatiye  to  the  termination  of  the  difficulties  with  that  Terri- 
tory.    Despatch  from  A.  Gumming,  goyemor  of. 


V. 

Vessels,  with  their  tonnage  and  crews,  which  departed  from  each 
district  of  the  United  States,  and  the  countries  to  which 
they  cleared,  during  the  year  ending  June  30,  1857.  State- 
ment of  the  number  of  American  and  foreign 

Yessels,  with  their  tonnage  and  crews,  which  entered  into  each  dis- 
trict of  the  United  States,  and  the  countries  from  whence 
they  arrived,  during  the  fiscal  year  ending  June  SO,  1867. 
Statement  of  the  number  of  American  and  foreign 

Yssselfl  during  the  fiscal  year  1856-'57.  Statement  of  the  value  and 
quantity  of  goods,  wares,  and  merchandise  imported  into  the 
United  States  in  American  and  foieign 

Yea§eU,  with  their  tonnage  and  crews,  which  cleared  from  the 
United  States  for  foreign  countries  during  the  year  ending 
June  SO,  1857.  Statement  exhibiting  the  number  of  Ameri- 
can and  foreign.. . 

YeaielB,  with  their  tonnage  and  crews,  which  entered  into  the 
United  States  from  foreign  countries  during  the  fiscal  year 
ending  June  SO,  1857.  Statement  exhibiting  the  number  of 
foreign  and  American 

Yessels  which  entered  into  and  cleared  from  the  United  States  for 
foreign  countries  during  the  year  ending  June  SO,  1857. 
Statement  exhibiting  the  national  character  of  the  foreign... 

Yessels  arriving  from  and  departing  to  each  foreign  country  during 
the  year  ending  June  SO,  1857.  Statistical  view  of  the  com- 
merce of  the  United  States,  exhibiting  the  value  of  exports 
to  and  imports  from  each  foreign  country,  and  the  tonnage 
of  American  and  foreign 

Yessels,  with  their  tonnage  and  crews,  which  cleared  from  eaih  dis- 
trict of  the  United  States  for  foreign  countries  during  the 
year  ending  June  SO,  1857.  Statement  of  the  number  of 
American  and  foreign. . 

Yessels,  with  their  tonnage  and  crews,  which  entered  into  each  dis- 
trict of  the  United  States  from  foreign  countries  during  the 
year  ending  June  SO,  1857.  Statement  of  the  number  of 
American  and  foreign 

YeMels  employed  in  the  Pacific  ocean,  also  private  vessels  employed 
by  ^e  government  in  transporting  coal  or  other  supplies  for 
the  United  States,  and  the  annual  expense  thereof.  State- 
ment of  the  number  and  tonnage  of .... 

Yessels  in  the  port  of  Tampico.  Correspondence  relating  to  out- 
iBges  committed  on  American 

Yessels  by  foreign  armed  cruisers  in  the  Golf  of  Mexico.  Corre- 
q>ondence  relating  to  the  firing  at  and  seiEure  of  American.. 

Yessels  of  the  navy  were  built,  the  original  coast  thereof,  the  cost 
repairs,  and  their  present  condition,  &c.  Statement  of  the 
time  at  which  each  of  the.. 

Yessels  built,  and  the  tonnage  thereof,  in  each  State  and  Territory 
of  the  United  States,  during  the  year  ending  June  SO,  1867. 
Statement  of  the  number  and  class  of 

Yeoels  built,  and  the  tonnage  thereof,  in  the  several  States  and 
Territories  of  the  United  States,  from  1815  to  1857,  inclu- 
sive.   Statement  showing  the  number  and  class  of. 
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W. 

Wagon  road  from  Fort  Defiance,  in  Nevr  Mexico,  to  the  weetem 
borders  of  California.  Report  of  E.  F.  Beale  of  an  explora- 
tion for  a.-.-- , 

Walker  and  his  associates  at  or  near  the  port  of  8an  Juan  de  Nica- 
raugna.  Instmctions  and  orders  to  the  United  States  naval 
forces  on  the  coast  of  Central  America  connected  with  the 
arrest  of  William 

Walker  and  his  associates  by  the  United  States  naval  forces  under 
the  command  of  Commodore  Paulding.  Correspondence  not 
before  communicated  in  relation  to  the  arrest  of 

War,  transmitting  an  estimate  for  a  fort  at  New  Inlet,  North  Caro- 
lina.    Report  of  the  Secretary  of 

War,  accompanying  the  President's  annual  message,  (part  2,)  on 
the  condition  and  operations  of  the  army  during  the  year 
1867.     Report  of  the  Secretary  of 

(See  list  of  doeumenia  aeeompanying  the  above,  aipaga  21  and  ^^  of  earn. 

War,  communicating  estimates  for  the  improvement  of  certain  har- 
bors on  Lake  Erie.     Report  of  the  Secretary  of 

War,  communicating  estimates  for  the  improvement  of  rivers  and 
harbors  in  the  State  of  New  York.  Report  of  the  Secretary 
of - 

War,  transmitting  a  statement  of  expenditures  for  contingent  ex- 
penses of  that  department,  its  officers,  and  bureaus,  during 
the  year  ending  June  30,  1857.     Report  of  the  Secretary  of.. 

War,  showing  the  number  of  troops  stationed  in  Kansas  each  quar- 
ter since  January  1,  1865.     Report  of  the  Secretary  of 

War,  showing  the  amount  expended  for  the  support  of  the  Military 
Academy  during  the  past  year.    Report  of  the  Secretary  of. .. 

War,  communicating  the  report  of  the  commission  on  the  war 
cUims  of  Oregon  and  Washington  Territories.  Report  of 
the  Secretary  of. ........... ... . ... 

War,  transmitting  a  statement  of  the  Second  Comptroller  of  the 
appropriations  for  the  War  Department  for  the  fiscal  year 
186 6-' 57;  the  repayments  and  transfers  in  the  same  time;  the 
amounts  applicable  to  the  service  of  the  year  1856-'57  ;  the 
amounts  drawn  by  requisitions  from  the  treasury  in  the  same 
period ;  and  the  balances  on  June  30,  1867,  with  such  ap- 
propriations as  have  been  carried  to  the  surplus  fund,  under 
act  of  May  1,  1820.     Report  of  the  Secretary  of 

War,  oommunicating  a  statement  of  contracts  made  under  authority 
of  that  department  during  the  year  1867.  Report  of  the 
Secretary  of 

War,  transmitting  the  report  of  Captain  Woodruff,  of  the  Topogra- 
phical Bureau,  of  surveys  and  examinations  of  the  George- 
town channel  of  the  Potomac  river,  accompanied  by  a  chart 
thereof.     Report  of  the  Secretary  of 

War,  oommunicating  lists  of  persons  employed  in  the  War  Depart- 
ment, other  than  officers  of  the  army,  during  the  year  1857. 
Report  of  the  Secretary  of - 

War,  communicating  a  statement  showing  what  officers  of  the  army 
belonging  to  the  several  regiments  In  service  in  the  field,  or 
at  remote  or  frontier  stations,  are  now  absent  from  duty,  and 
the  cause  of  such  absence  in  each  case.  Report  of  the  Secre- 
tary of 

War,  communicating  a  statement  of  the  expenses  of  the  armories, 
and  of  the  number  of  arms  and  appendages  made  and  altered 
thereat,  during  the  year  ending  June  SO,  1857.  Report  of 
the  Secretary  of 
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War,  oommunicating  the  report  of  Ck>l.  Graham,  of  the  corps  of 
Topographicfd  Engineeni,  in  relation  to  lake  harbor  improTe* 
ments  under  hia  Erection,  for  the  year  1857.  Beport  of  the 
Secretary  of. 

War,  oommnnicating  a  report  of  E.  F.  Beale  of  his  exploration  for 
a  wagon  road  from  Fort  Defiance,  io  New  Hexioo,  to  the 
western  borders  of  California.     Report  of  the  Secretary  of 

War,  communicatiog  information  in  relation  to  the  sale  of  the  mili- 
tary reservation  at  Fort  Crawford.  Beport  of  the  Secretary 
of 

War,  oommunicating  a  copy  of  a  contract  made  with  Ruisell,  ICa- 
jors  &  Waddell  for  heei  cattle,  and  also  a  statement  of  con- 
tracts made  under  the  authority  of  the  War  Department, 
during  the  present  session  of  Congress,  in  connexion  with 
the  Utah  expedition,  without  public  notice.  Beport  of  the 
Secretary  of - 

Warden  of  the  penitentiary,  accompanying  the  President's  annual 
meoBage,  (parti.)    Beport  of  the....... 

Washington  aqueduct.     (See  AquecbieL) 

Washington  infirmary.     (See  Infirmary.) 

Washington  Territory,  accompanying  the  President's  annual  mes- 
sage, (part  1.)     Annual  report  of  surveyor  general  of. 

Washington  and  Oregon  Territories.  Beport  of  the  commission 
on  the  war  cUdms  of..... 

Washington  and  Or^on  Territories.  Beport  of  J.  Boss  Browne  on 
the  late  Indian  war  in 

Water  Witch.     (See  Steamer,) 

Whale  fishery,  from  1815  to  1857.  Statement  of  the  tonnage  em- 
ployed in  the 

Wisconsin  and  Iowa.    Annual  report  of  the  surveyor  general  of.... 

Y. 
Tsids  and  Docks.      (See  Bureau  of  Tarda  and  Doekt. ) 
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EXECUTIVE  DOCUMENTS 


PBUmo  BT  0BOB&  OT 


THE  SENATE  OF  THE  UNITED  STATES, 

FiEsrr  sEasioN.  thirty-fifth  oonobess, 

1857-'58. 


CONTA(NED  IN  16  VOLUMBS. 


Sabject. 


Mmagmfrom  the  Pretidmi  qfUu  Uniied  Siatm,  viz: 

Oommunioating  a  letter  from  Mr.  Parker,  the  United  States  com- 
minioner  to  China,  with  the  regulations  for  the  oonsnlar 
courts  of  the  United  States  of  America  in  China 

Oommunicatlng  correspondence  between  the  executive  department 
and  the  present  governor  of  Kansas,  and  between  the  Exec- 
utive and  any  governor  or  other  officer  of  the  government 
in  Kansas,  with  any  orders  or  instructions  which  may  have 
been  issued,  together  with  other  information  relative  to 
afEftirs  in  that  Territory , 


Lid  qf  aeempanymff  p<^pen. 


Mr.  Cass  to  Mr.  Wallcer,  March  30,1857 

Same  to  same,  March  SO,  1867 ..., 

Same  to  Mr.  Stanton,  March  31,1857 

Mr.  Stanton  to  Mr.  Cass,  (with  an  enclosure,)  April  17, 1867 

Mr.  Cass  to  Mr.  Stanton,  May  6, 1867 

Mr.  Walker  to  Mr.  Cass,  (with  an  enclosure.)  May  9, 1867.. 

Same  to  same,  (with  an  enclosure,)  June  2, 1867 .•  ... 

Same  to  same,  (with  enclosures,)  July  16, 1867 , 

Same  to  same.  July  20,  1857 

Same  to  same,  July  25,  1867 

Mr.  Cars  to  Mr.  Walker,  July  25, 1867 

Mr.  Walker  to  Mr.  Cass, (with  enclosures,)  July  27, 1867... 

Mr.  CMS  to  Mr.  Walker,  July  31, 1857 

Mr.  Walker  to  Mr  Cass,  (with  encloimres,)  August  3, 1867.. 

Same  to  same,  August  18, 1857 

Same  to  same,  August  19,1867 

Mr.  Cass  to  Mr.  Walker,  (with  an  acoompanimont,)  August 

23,1867 

Same  to  same,  September  1,  1857 .«. 

Same  to  same,  September  2,  1867 

Mr.  Walker  to  Mr.  Cass,  (with  enclosures,)  September  26,1867 

Same  to  same,  (with  enclosures.)  October  10, 1867 

Same  to  same,  October  10, 1857 

Mr.  O^m  to  Mr.  Walker,  October  21,1867 

Mr.  Walker  to  Mr.  Cass,  (with  enclosures,)  November  3, 1867 
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Mr.  Stanton  to  Mr.CaflS,  November  9, 1857 
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13 

110 

Mr.  Stanton  to  the  President,  Novemba-  11, 1857 

110 

Mr.  Cass  to  Mr.  Stanton,  November  80,1857 

110 

Same  to  same,  December  2, 1857............  ............ 

112 

flame  to  RftXnft,  T)e«fl»nber  8, 1857w-    ,--r,                ^         ^-^      

lift 

Mr.  Stanton  to  Mr.  Cass,  (with  enclosures.)  December  9, 1857. 
Mr.  Cass  to  Mr.  Denver.  Decemter  11.1857... .--..- 

113 
120 

Mr.  Walker  to  Mr.  Cass,  December  15,  1857 

122 

Mr.  Cass  to  Mr.  Walker,  December  18,  1857 

1S» 

Commnnicating  correspondence  between  the  Department  of  State 
and  the  minister  of  France,  In  relation  to  losses  sustained  by 
citizens  of  France  at  the  bombardment  of  Greytown 

IaA  (/  accompanying  papert. 

The  Count  de  Sartiges  to  Mr.  Marcy,  January  13,  1867, 

1 
2 

Mr.  Marcy  to  the  (k>unt  de  Sartiges,  February  26, 1857 

The  Count  de  Sartiges  to  Mr.  Marcy,  March  1, 1857.. v 

Communicating  correspondence  between  the  Department  of  State 
and  the  minister  of  Bremen,  on  the  subject  of  claims  for 
losses  alleged  to  have  been   sustained  by  subjects  of  the 
Hanse  Towns  at  the  bombardment  of  Greytown.......... 

11 
1 

lAd  qf  aeMmpanymg  papers, 

Mr.  Schleiden  to  Mr.  Marcy,  (with  accompaniments,)  Novem- 
ber 6,1855 

2 

Mr.  Marcy  to  Mr.  Schleiden,  November  19, 1855 

20 

Mr.  Schleiden  to  Mr.  Marcy,  November  23,1855 

20 

Mr.  Marcy  to  Mr.  Schleiden,  November  24, 1855 

22 

Mr.  Schleiden  to  Mr.  Marcy,  (with  accompaniments,)  Janu- 
ary 28, 1856  

22 

On  the  state  of  the  Union..........  ....... . ......... 

1 

Jkceontpanywg  co  mpondtnct* 

THI  UNITKD  STATES  AKD  PAAAOUAT. 

Mr.  Marcy  to  Lieutenant  Page,  June  2, 1854 

85 

Lieutenant  Page  to  Mr.  Marcy,  October  17, 1854 

Lleutenimt  Ffure  to  Mr.  Marcv.  November  5. 1854....... 

36 
37 

Lieutenant  Page  to  Mr.  Falcon,  October  16, 1854 

40 

Mr.  Falcon  to  Commander  Page,  October  21, 1855 

40 

Commander  Page  to  Mr.  Dobbin,  February  5, 1855......... 

41 

Lieutenant  Jeffers  to  Commander  Page,  February  2, 1855 

Ooipmwnder  Page  to  Mr.  Marcy,  January  28, 1856 

42 
44 

Mr.  Marcy  to  Mr.  Fitspatrick,  August  5,1856 

46 

Commander  Page  t>  Mr.  Touoey,  August  4, 1857».......... 

61 

Communicating  information  in  relation  to  a  return  of  votes  taken 
in  Kansas  at  the  election  in  October.  1856  ;  the  act  of  the 
territorial  legislature  providing  for  that  election,  and  other 
information  connected  therewith. .................. . 

1 
1 

1 

Communicating  the  correspondence,  instructions  and  orders  to  the 
United  States  naval  forces  on  the  coast  of  Central  America 
CX>nnected  with  the  arrest  of  William  Walker  and  his  asso- 
ciates at  or  near  the  port  of  San  Juan  de  Nicaragua 

1 
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Page. 


HeHBgeefrom  President — Continued. 

lAst  of  aceompanymg  doeumenU, 

No.  1. — Secretary  of  the  Navy  to  Commander  Chatard,  com- 
manding the  United  States  sloop  Saratoga ;  Com- 
mander Thatcher,  commanding  United  States 
sloop  Decatur,  and  the  commandants  of  the  sev- 
eral nayy  yards ;  and  enclosing  circular  from  the 
State  Department  in  relation  to  unlawful  mili- 
tary expeditions  from  the  United  States  against 
Mexico,  Nicaragua,  and  Costa  Rica 

No.  2. — Secretary  of  the  Navy  to  Lieutenant  Almy,  com- 
manding United  States  steamer  Fulton,  at  Wash- 
ington, on  the  same  subject,  embracing  sailing 
instructions 

No.  3.— Secretary  of  the  Navy  to  Flag  Officer  Paulding, 
oommanding  home  squadron,  on  the  same  sub- 
ject  

No.  4. — Lieutenant  Almy  to  the  Secretary  of  the  Navy, 
acknowledging  receipt  of  iuRtructions 

No.  6. — Lieutenant  Almy  to  Secretary  of  the  Navy,  request- 
ing more  specific  instructions  in  connexion  with 
circular  from  State  Department  for  his  guidance. 

No.  6. — Secretary  of  the  Navy  to  Lieutenant  Almy,  in  reply 
to  No.  5 

No.  7. — Lieutenant  Almy  to  Secretary  of  the  Navy,  report- 
ing Fulton  ready  to  sail  for  Mobile  and  New  Or- 
leans, mrotUe  to  Chiriqui 

No.  8.— Flag  Officer  Paulding  to  Secretary  of  the  Navy, 
complaining  of  the  action  of  the  department  in 
connexion  with  its  orders  to  the  Fulton 

No.  9. — Lieutenant  Almy  to  Secretary  of  the  Navy,  report- 
ing his  arrival ,  with  Fulton,  at  Mobile 

No.  10. — Lieutenant  Almy  to  Secretary  of  the  Navy,  reports 
his  arrival  at  New  Orleans,  and  giving  an  ac- 
ootmt  of  his  interviews  with  the  United  States 
marshal  at  Mobile  in  regard  to  the  fitting  out  of 
unlawful  military  expeditions,  &c 

No.  11. — Secretary  of  the  Navy  to  Flag  Officer  Paulding,  in 
reply  to  No.  8,  complaining  of  the  action  of  the 
department  in  the  case  of  the  Fulton 

No.  12. — Secretary  of  the  Navy  to  Captain  Sands,  command- 
ing United  States  steam  frigate  Susquehanna,  or- 
dering him  to  San  Juan  del  Norte,  with  instruc- 
tions about  unlawfal  military  expeditions  against 
Nicara^niA,  &c.... ----. .... 

No.  13.— Flag  Officer  Paulding  to  Secretary  of  the  Navy,  re- 
ports arrival  of  the  Fulton  at  Boco  del  Toro ;  in- 
structions given  to  him,  &C-- .... 

No.  14. — ^Flag  Officer  Paulding  to  Secretary  of  the  Navy,  re- 
porting arrival  of  the  English  mail  steamer 
•*Dee,"  with  information  of  the  landing  of 
Walker  and    his  followers,  the    particulars  of 

which  are  given  in  enclosures... . .... 

A. — Commander  Chatard  to  Flag  Officer  Paul- 
ding   

C— Walker  to  Flag  Officer  Paulding 

D.— S.  S.  Wood  to  King  OflRcer  Paulding 
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MesBages  from  Presideni^Accompanying  documentB — Cont'd. 

No.  16. — Flag  Officer  Pftulding  to  Secretary  of  the  Navy,  re- 
porting the  surrender  of  General  Walker  and  em- 
barcation  of  himself  and  followerB  from  Punta 

Arenas,  (with  enclosures)..... 

A.~Oeneral  Walker  to  Flag  Officer  Paulding, 
giving  an  acoonntof  his  departure  from 
Mobile,  landing  at  Punta  Arenas,  and 
protesting  against  the  action  of  Ck>m- 
mander  Chatard,  of  the  Saratoga  ...... 

B.— Flag  Officer  Paulding,  in  reply,  and  de- 
manding surrender  of  General  Walker.. 
0.— Flag  Officer  Paulding  to  Marshal  Rynders, 
consigning  General  Walker  to  his  cus- 
tody  

D. — Commander  Chatard  to  Flag  Officer  Pauld- 
ing, transmitting  copies  of  his  several 

communications  with  Walker 

No.  16. — Flag  Officer  Paulding  to  Secretary  of  the  Navy,  re- 
ports his  arrival  at  Asplnwall,  and  the  departure 
of  Saratoga  for  Norfolk,  with  one  hundred  and 

fifty  of  General  Walker' s  followers 

No.  17.— Flag  Officer  Paulding  to  Secretary  of  the  Navy, 
giving  his  reasons  for  having  arrested  and  sent  to 
the  United  States  Gen'l  Walker  and  his  followers. 
No.  18.— Flag  Officer  Paulding  to  Secretary  of  the  Navy, 
stating  that  he  had  taken  the  steamer  '  'Morgan/ ' 
seized  by  Walker's  party,  and  liberated  about 

forty  prisoners 

No.  19.— Flag  Officer  Paulding  to  Secretary  of  the  Navy, 
detailing  the  incidents  of  the  landing  of  the 
naval  forces  on  Point  Arenas  to  arrest  Walker, 
and  speaking  in  high  terms  of  the  skill  exhibited 
by  the  officers,  and  the  admirable  discipline  of 

the  men 

No.  20.— Flag  Officer  Paulding  to  Secretary  of  the  Navy, 
enclosing  list  of  articles  found  in  Walker's  camp, 
and  embarked  on  the  Wabash  and  Saratoga; 
and  also  a  report  made  by  Lieutenant  Cilley  to 
Commander  Chatard,  of  an  indignity  offered  him 

by  Walker 

No.  21. — ^Flag  Officer  Paulding  to  Secretary  of  the  Navy,  re- 
porting arrival  of  the  Susquehanna  at  San  Juan 
del  Norte,  and  enclosing  copy  of  instructions 

given  to  Captain  Sands 

No.  22. — ^letary  of  the  Na\7  to  Flag  Officer  Paulding, 
acknowledging  receipt  of  despatches,  and  enjoin- 
ing upon  him  particular  vigilance  in  carrying 
out  instructions  heretofore  given  in  relation 
to  unlawful  expeditions,  and  directing  suspen- 
sion of  Commander  Chatard  from  his  command., 
No.  23. — Secretary  of  the  Navy  to  Commander  Kennedy, 
commanding  United  States  sloop  Jamestown,  at 
Philadelphia,  ordering  him  to  proceed  with  her 
to  San  Juan  del  Norte,  as  part  of  the  home 
squadron,  and  instructing  him  in  regard  to  un- 
lawful military  expeditions  from  the  United 
States  against  Mexico,  Nicaragua  and  Costa  Bica. 
No.  24.— Ck)mmander  Chatard  to  Secretary  of  the  Navy, 
reporting  arrival  of  the  Saratoga  at  Norfolk, 
with  General  Walker's  party,  and  enclosing  list 
of  their  names,  and  of  the  stores  received  on 
board  the  Saratoga  belonging  to  them 
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Sabjeet. 


MeasageB  from  President — Continued. 

Gommunicating  a  copy  of  the  constitution  of  Minnesota,  together 
with  an  abstract  of  the  votes  polled  for  and  against  said 
constitution .. 

Commnnlcating  all  the  correspondence  of  John  W.  Geary,  late 
governor  of  the  Territory  of  Kansas,  not  heretofore  com- 
municated to  Congress .•••.... 


JLocomponyinff  poptrs. 

Governor  Shannon  to  Mn  Marcy,  April  27, 1856,  (with  ac- 
companiments, from  No.  1  to  No.  8,  inclusive) 

The  President  of  the  United  States  to  Governor  Shannon, 
May  23, 1856 

The  same  to  same,  May  23, 1856... 

Governor  Shannon  to  the  President  of  the  United  States, 
May  31, 1856,  (with  accompaniments,  from  No.  1  to 
No.  6,  inclusive) 

The  President  of  the  United  States  to  Governor  Shannon, 
June  6,  1856 

Mr.  Davis,  Secretary  of  War,  to  Mr.  Marcy,  Secretary  of 
State,  July  16, 1856,  (with  two  accompaniments)..... 

Governor  Geary  to  Mr.  M&rcy,  October  17, 1856,  (with  ac- 
companying executive  minutes  from  the  1st  to  16th 
October,  1855,  inclusive) .- ........ 

Governor  Geary  to  Mr.  Marcy,  December  8, 1856,  (with  ac- 
companying minutes,  embracing  different  periods,  up 
to  March  31, 1857,  and  includiug  correspondence  with 
the  officers  of  the  United  States  troops,  judicial  and 

ministerial  officers,  &c 

Communicating  a  copy  of  the  constitution  of  Kansas  as  a  State,  and 
presenting  his  views  in  relation  to  the  affairs  of  that 

Territory 

Communicating  information  on  the  subject  of  contracts  made  in 
Europe  for  inland  passage  tickets  for  intending  emi- 
grants to  the  United  States.. .,.. 


Zjiti  of  accompanying  papert. 

Circular  of  the  department,  No.  17,  (with  acoompaniments).. 

Mr.  Campbell  to  Mr.  Marcy,  February  17, 1857 

Mr.  Dalbis  to  Mr.  Marcy,  February  17, 1857,  (extract) 

Mr.  Fay  to  Mr.  liarcy,  February  17, 1857,(extracl).... 

Mr.Vesey  to  Mr.  Marcy,  February  28,1857 

Mr.  Fay  to  Mr.  Marcy,  March  3, 1857,  (extract) 

Mr.  Fay  to  Mr.  Marcy,  (with  an  aooompaniment, )  March  4, 

1857,(extract) 1 

Mr.  Fay  to  Mr.  Marcy,  (with  accompaniments,)  March  10, 

1867 

Dallas  to  Mr.  Cass,  (with  accompaniments,)  Biarch  26, 

1857,  (extracts) ., 

Miller  to  Mr.  Marcy,  (with  an  accompaniment,)  March 

26,1857 

Mr.  Herbemont  to  Mr.  Cass,  March  27, 1857,  (extract) 

Mr.  Brustlein  to  Mr.  Cass,  April  7, 1857 

Mr.  Bicker  to  Mr.  Cass,  (with  accompaniments,)  May  25, 

1867 

Mr.  Fay  to  Mr.  Cass,  (with  accompaniments, )  June  11, 1857, 

(extract) 

Mr.  Fay  to  yis.  Cass,  (with  an  accompaniment,)  June  18, 

1857 
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Messages  from  President — ^AccompanyiDg  papei*s — Cont'd. 

Mr.  Fay  to  Mr.  Cass,  (with  an  accompaniment,)  Jmie  23, 

1867 

Mr.  Bicker  to  Mr.  Cass,  (with  an  accompaniment,)  July  3, 

1867 

Mr.  Fay  to  Mr.  Cass,  (with  an  accompaniment,)  July  7, 1867, 

(extract) . 

Mr.  Fay  to  Mr.  Cass,  (with  an  accompaniment,)  Joly  17, 

1857,  (extract) 

Mr.  Bicker  to  Mr.  Cass,  (with  an  accompanime^, )  July  19, 

1867 

Mr.  Fay  to  Mr.  Cass,  (with  accompaniments,)  July  22, 1867, 

(extract) 

Mr.  Fay  to  Mr.  Cass,  (with  accompaniments,)  September  3, 

1857,  (extract) , 

Mr.  Mason  to  Mr.  Cass,  (with  accompaniments,)  August  15, 

1857 

Mr.  Cass  to  Mr.  Fay,  (with  an  accompaniment,)  (September 

19,1857 

Mr.  Cass  to  Mr.  Mason,  {September  29,  1857 , 

Mr.  Fay  to  Mr.  Cass,  October  10, 1857,  (extract) , 

Mr.  Fay  to  Mr.  Cass,  (with  an  accompamiment, )  November 

23, 1857,  (extract) 

Mr.  Fay  to  Mr.  Cass,  (with  accompaniments,)  December  15, 

1867,  (extracts) 

Transmitting  a  copy  of  a  convention  between  the  United  States  and 
his  majesty  the  King  of  Denmark  for  the  discontinuance  of 

the  Sound  dues 

Communicating  a  copy  of  the  instructions  which  have  been  given 

to  Mr.  Beed,  the  commissioner  of  the  United  States  to  China. 

Communicating  reports  of  the  Secretary  of  State  and  the  Secretary 

of  the  Navy,  with  accompanying  papers,  in  relation  to  the 

African  slave  trade 

Communicating  correspondence,  &c.,  concerning  the  outrages  lately 
committed  against  the  family  of  Mr.  Dickson,  an  American 

citizen  residing  at  Jaffa,  in  Palestine .. 

Communicating  a  report  from  the  Secretary  of  State  in  regard  to 
measures  adopted  for  the  protection  of  American  commerce 

in  the  ports  of  Mexico.... 

Communicating  correspondence  relative  to  the  seizure,  in  the  val- 
ley of  Sitana,  in  Peru,  by  the  authorities  of  Chili,  of  the 
proceeds  of  the  cargo  of  the  brig  Macedonian,  the  property 
of  citizens  of  the  United  States — .. 

List  of  accompanying  papers. 

Mr.  Forsyth  to  Mr.  Pollard,  with  an  accompaniment,  De- 
cember 14,  1840 

Mr.  Pollard  to  the  Secretary  of  State,  March  18,  1841,  ex- 
tract  . 

The  same  to  Mr.  Webster,  with  two  accompaniments,  July 
7,  1841,  extract 

Mr.  Pendleton  to  Mr.  Webster,  February  26,  1843,  extract.. 

The  same  to  the  same,  with  two  accompaniments,  August 
24,  1843,  extract 

Mr.  Pendleton  to  the  Secretary  of  State,  with  two  accom- 
paniments, December  16,  1843,  extract 

The  same  to  the  same,  with  an  accompaniment,  January  17, 
1844,  extract 

Mr.  Upshur  to  Mr.  Pendleton,  February  21,  1844 

Mr.  Pendleton  to  the  Secretary  of  Stat«,  with  three  accom- 
paniments, March  1,  1844 
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The  Minister  for  Foreign  Af&irB  to  Mr.  Pendleton,  May  26, 
1844 

Mr.  Pendleton  to  the  Secretiuy  of  State,  May  27, 1844 

Mr.  Pendleton  to  the  Minister  for  Foreign  AffiiiiB,  June  6, 
1844 

The  Mmister  for  Foreign  Affidrs  of  Chili  to  Mr.  Pendleton, 
June  12,  1844 

Mr.  Cralld  to  Mr.  Crump,  October  30, 1844 

Mr.  Crump  to  the  Secretary  of  State,  with  seven  accompani- 
ments, October  23,  1846 , 

The  same  to  the  same,  March  18,  1846,  extract , 

The  same  to  the  same,  September  6,  1846,  extract 

list  of  documents  filed  by  the  claimant  and  the  Chilian  goy- 
emment...... --.-.--«..--... 

Mr.  Carrallo  to  Mr.  Buchanan,  November  28, 1846,  transla- 
tion, with  translation  of  memorial  and  index,  with 
accompaniments..... . .. .... 

Answer  of  the  claimants,  with  accompaniments,  as  per  index 
herewith  - -.-... 

Mr.  Buchanan  to  Mr.  Gillett,  April  27,  1848 

Mr.  Gillett  to  Mr.  Buchanan,  May  29,  1848 

Mr.  Buchanan  to  Mr.  Carvallo,  July  26,  1848 

Mr.  Carvallo  to  Mr.  Buchanan,  translation,  with  accompani- 
ments, as  per  index,  December  28,  1848 

Mr.  Hunter  to  Mr.  Carvallo,  May  24,  1862 

Mr.  Carvallo  to  Mr.  Webster,  August  26,  1862,  tianslation.. 

Mr.  Webster  to  Mr.  Carvallo,  September  2,  1862 

Mr.  Carvallo  to  Mr.  Everett,  February  6,  1868,  translation.. 

The  same  to  the  same,  February  17,  1863,  translation...... 

Mr.  Everett  to  Mr.  Carvallo,  February  23,  1863 

Mr.  Carvallo  to  Mr.  Everett,  February  28,  translation 

Mr.  Everett  to  Mr.  Carvallo,  March  3,  1863 

Supplementary  memorial  of  T.  H.  Perkins,  March  6,  1863... 

Memorial  of  the  executors  of  John  S.  Ellery,  March  6,  1853. 

Synopsis  of  further  proof,  with  four  accompaniments  ....... 

Mr.  Carvallo  to  Mr.  liarcy,  May  31,  1853,  translation 

Mr.  Marcy  to  Mr.  Carvallo,  June  2,  1863 

Communicating  information  concerning  the  recent  search  or  seizure 

of  American  vessels  by  foreign  aimed  cruisers  in  the  Gulf  of 

Mexico 


IaA  qf  accon^^anying  papers. 


Mr.  Cass  to  Mr.  Boston,  April  3,  1858 

Mr.  Boston  to  Mr.  Cass,  April  7,  1868 

Same  to  same,  with  accompaniment,  April  22,  1868 

Mr.  Blythe  to  Mr.  Appleton,  with  accompaniments,  April 

29,  1858 

Mr.  Cass  to  Lord  Napier,  May  4,  1868 

Mr.  Blythe  to  Mr.  Cass,  May  8,  1858 

Mr.  Cass  to  Mr.  Dallas,  extract.  May  11,  1868 

Same  to  same.  May  12,  1868 

Same  to  Mr.  Toucey,  l^fay  13,  1858 

Same  to  Mr.  Schell,  May  13,  1858 

Same  to  Mr.  Baker,  May  14,  1858 

Mr.  Schell  to  Mr.  Cass,  May  15,  1868 

Mr.  Cass  to  Mr.  Austin,  May  15,  1858 

Lord  Napier  to  Mr.  Cass,  May  16,  1858 

Mr.  Schell  to  same,  with  accompaniments.  May  17,  1868 

Mr.  Baker  to  same,  with  accompaniments,  May  17,  1868.... 
Mr.  Cass  to  Mr.  Schell,  May  18,  1868 
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Same  to  Mr.  Austin,  May  18,  1868 

Same  to  Mr.  Dallas,  May  18,  1858 

Same  to  Mr.  Austin,  May  19,  1868 

Commnnicating  correspondence  in  regard  to  the  seizure  of  the 

American  barque  Panchita  on  the  coast  of  Africa 


IamI  of  accompanying  papert, 

Mr.  Cass  to  Mr.  Dallas,  with  accompaniments,  August  22, 

1857 

Mr.  Dallas  to  Mr.  Cass,  with  an  accompaniment,  September 

21,  1857 1 

Same  to  same,  with  accompaniments,  October  9,  1867 

Mr.  Cass  to  Mr.  Dallas,  November  21,  1857 

Mr.  Schell  to  Mr.  Cass,  with  an  accompaniment,  May  19, 

1868 

Mr.  Austin  to  Mr.  Cass,  with  an  accompaniment.  May  19, 

1868 

Mr.  Cass  to  Mr.  Austin,  May  19,  1868 

Mr.  Schell  to  Mr.  Cass,  with  accompaniments,  May  20, 1858. 
Mr.  Austin  to  Mr.  Caifts,  with  an  accompaniment,  May  21, 

1868 

Mr.  Cass  to  Mr.  Schell,  May  22,  1868 

Same  to  Mr.  Austin,  May  22,1868 

Same  to  Mr.  Smart,  May  22, 1868 

Same  to  Mr.  Mason,  May  22,  1858 

Same  to  Mr.  Berry,  May  22,  1868 

Mr.  Schell  to  Mr.  Cass,  with  an  accompaniment,  May  24, 1858. 

Mr.  Austhi  to  same.  May  25,  1858 

Mr.  Cass  to  Mr.  Hatch,  May  25,  1868 

Mr.  Mason  to  Mr.  Cass,  with  an  accompaniment.  May  25, 

1868 

Mr.  Austin  to  same.  May  25,  1858 

Same  to  same,  with  an  accompaniment.  May  26,  1868 

Mr.  Clinch  tc  same,  with  an  accompaniment,  May  27, 1868.. 
Oommunicating  the  correspondence  in  relation  to  the  arrest  of  Wil- 
liam Walker  by  the  naval  forces  under  the  command  of 
Commodore  Paulding  ...... 


Litt  qf  aeeompanying  papers. 


No 


No. 


1.  January  2,  off  Aspinwall. — Commodore  Paulding  to 
the  department.  Reports  arrival  of  the  Fulton,  with 
Colonel  Anderson's  party,  captured  by  Captain  Sands. 
Enclosures  A,  B,  and  C  ;  list  of  names,  &c.  Will 
sail  with  filibusters  for  Key  West,  via  San  Juan,  and 
there  await  orders  as  to  their  disposition . 

2.  January  15,  Havana. — Commodore  Paulding  to  de- 
partment, reporting  arrival.  Was  visited  at  San  Juan 
by  General  Jerrez,  who  thanked  him,  in  the  name  of 
the  president  of  Nicaragua,  for  removing  Walker  and 
party  from  Punta  Arenas 

No.  3.  January  18. — Department  to  Commodore  Paulding, 
acknowledging  despatches.  Refers  to  his  despatch 
(heretofore  communicated  to  Congress)  detailing  cap- 
ture of  Walker,  and  transmits  President's  message 
explaining  his  views  on  the  subject 
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No.  4.  January  19. — Department  to  Ck)mmodore  Paulding, 
acknowledging  No.  1,  and  furnishes  extract  from  let- 
ter of  department  of  December  28,  [IB,]  instructing 
him  not  to  leave  Aspinwall  or  neighborhood,  under 
any  drcumstanoes,  without  further  orders.  Should 
this  reach  him  at  Key  West,  proceed,  without  delay, 
to  New  York 

No.  6.  January  20^ — Department  to  Commodore  Paulding, 
correcting  a  clerioil  error,  as  to  date,  in  No.  4 

No.  6.  January  21,  Key  West.— Commodore  Paulding  to  the 
department,  reporting  arrival,  and  enclosing  certain 
papers  of  interest,  marked  A  to  F,  in  relation  to 
transactions  of  Colonel  Anderson  and  party,  and  list 
of  arms  taken  from  them..... .......... 

No.  7.  January  ^5,  Key  West. — Commodore  Paulding  to  the 
department.  Ptisoners  taken  by  Captain  Sands  de- 
livered to  the  custody  of  the  marshal  of  this  district. 
Should  no  orders  reach  him  by  the  "  Isabel/'  oonteol- 
ling  his  movements,  will  sail  for  Aspinwall.  Depart- 
ment's letter  of  December  18,  published  in  New  York 
Herald,  has  not  been  received  by  him  ....* 

No.  8.  January  26. — Department  to  Commodore  Paulding, 
acknowledging  No.  2 

Ho.  9.  February  2. — Department  to  Commodore  Paulding, 
acknowledging  No.  7 

No.  10.  February  2. — Department  to  Commodore  Paulding. 
Should  Nos.  4  and  6  (copies  of  which  are  enclosed) 
failed  to  have  reached  him  at  Key  West,  and  he  has 
returned  to  Aspinwall,  proceed  immediately  to  New 
York,  agreeably  to  instructions  in  No.  4 

No.  11.  February  3. — Department  to  Commodore  Paulding, 
acknowledgmg  No.  6,  and  endosures 

No.  12.  February. — Commodore  Paulding,  at  New  York,  to 
the  department,  detailing  his  recent  movements,  ac- 
knowledging No.  4,  and  reporting  his  arrival  in  obe- 
dience to  it.  Department's  letter  of  December  18 
not  yet  received,  &c.. ...... 

No.  18.  February  18. — ^Department  to  Commodore  Pkiulding, 
detaching  him  from  command  of  home  squadron,  and 
granting  three  months'  leave.    [Withdrawn  by  dep'  t]  .  . 

No.  14.  February  18. — Department  to  Commodore  Paulding, 
detaching  him  from  command  of  home  squadron — 
having  been  over  two  years  in  command..... 

No.  16.  February  20. — Department  to  Commodore  Paulding, 
acknowledging  No.  12,  and  enclosing  duplicates  and 
triplicates  of  letters  to  him  not  yet  acknowledged.... 

No.  16.  February  20. — Commodore  Paulding  to  the  depart- 
ment, acknowledging  Nos.  18  and  14,  detaching  him 
from  command  of  squadron ;  will  haul  down  his 
broad  pennant  on  the  22d ;  returns  to  the  depart- 
ment No.  13,  agreeably  to  request 

No.  17.  February  20. ---Commodore  Paulding  to  the  depart- 
ment ;  asks  what  disposition  shall  be  made  of  the 
stores  and  arms  taken  at  Punta  Arenas ;  relative  to 
his  responsibility,  personally  or  otherwise,  in  break- 
ing up  Walker's  camp  and  embarking  his  arms  and 
stores ;  regrefs  that  no  sentiment  entertained  by  the 
department  as  to  his  course  has  reached  him  ;  whilst 
his  course  seems  to  have  met  the  approval  of  the 
country,  he  is  made  to  feel  that  he  has  not  secured 
the  approbation  of  the  department ;  would  like  an 
interview  with  the  President  and  Secretary 
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No.  18.  FehnuLTj  12. — Commodore  Paulding  to  department, 
acknowledging  No.  16,  also  duplicates  of  letter  of 

December  18,  1867,  and  Noe.  3,  4,  and  10 

No.  19.  March  12. — ^Department  to  Commodore  Paulding, 
In  reply  to  No.  17,  about  the  disposition  of  the  stores 
captured  from  Walker,  and  his  complaint  that  the 
department  has  not  expressed  its  views  of  his  course. 
His  presence  at  Washington  at  this  time  not  deemed 

necessary. 

No.  20.  March  17. — Commodore  Paulding  to  the  department, 
enclosing  its  despatch  of  December  18,  which  has 
just  reached  him.  Bequests  that  the  modcpe  may  be 
placed  on  file,  as  the  information  it  affords  will  exon- 
erate him  from  the  serious  imputation  of  having  dis- 
obeyed an  order  given  by  command  of  the  President. 

Despatch  wasmissent 

No.  21.  March  19 — Commodore  Paulding  to  the  depart- 
ment, acknowledging  No.  19,  about  disposition  of 
stores,  and  views  of  department  as  to  his  course.  Ex- 
planations: Letter  of  department  enclosing  Presi- 
dent's message  was  not  received  when  his  letter  of 
February  20  (No.  17.)  was  written.  Misapprehended 
in  supposing  that  his  presence  would  be  of  import- 
ance in  Washington.     Made  suggestion  on  public 

*      grounds  alone 

No.  22.  March  27. — ^Department  to  Commodore  Pftulding, 
acknowledging  No.  21.  Commandant  of  New  York 
instructed  in  relation  to  the  stores  and  arms  brought 

home  in  the  Wabash , 

No.  23.  April  1. — Department  to  Commodore  Paulding,  in 
reply  to  his  letter  (No.  20)  enclosing  despatch  of  de- 
partment dated  December  18,  just  received  by  him. 
Explanations  in  relation  thereto  ;  despatch  returned, 

and  enveUpe  placed  on  file ...... 

Communicating  a  despatch  from  Governor  Camming  relative  to  the 

termhiation  of  the  difficulties  with  the  Territory  of  Utah 

Communicating  a  report  of  the  Secretary  of  State,  and  accompany- 
ing correspondence  with  the  Peruvian  minister,  in  relation 
to  the  seizure  of  certain  cargoes  of  guano  purchased  from 
Yivanco,  his  officere,  or  agents,  while  occupying  certain 
guano  islands  within  the  territory  of  Peru 

Accompanying  papers. 

Mr.  Osma  to  Mr.  Cass,  March  27,  1868 

Mr.  Cass  to  Mr.  Osma,  May  22,  1858 

Mr.  Black,  Attorney  General,  to  Mr.  Cass,  May  16,  1858 

Communicating  a  report  from  the  Secretary  of  State,  with  accom- 
panying documents,  together  with  the  copy  of  a  letter  from 
the  Postmaster  General  to  the  Department  of  State  in  rela- 
tion to  the  g^nt  of  the  Mexican  government  for  the  con- 
struction of  a  plank  road  and  railroad  across  the  Isthmus  of 
Tehuantepec,  as  recognized  in  the  treaty  of  Washington  of 
June  30,  186i 

List  of  aocompanyiny  documents. 

Mr.  Letcher  to  Mr.  Webster,  (extract,)  April  25,  1862 

Same  to  same,  (extract — enclosures,)  no  date 

Mr.  Bich  to  same,  (extract,)  August  31,  1852 

Mr.  Conrad  to  Mr.  (!onkling,  (extract,)  October  14,  1862 


13 


13 


63 


63 


18 


19 


13 


13 


13 


13 
13 


13 


13 
13 
13 


13 


18 
13 
13 
13 


63 


19 


63 
63 

63 
67 

69 


69 
69 
69 


72 


72 
72 
72 
72 


20 
21 

21 
1 


2 

17 
27 


2 

6 
11 
12 


Digitized  by  VjOOQIC 


INDEX. 


41 


Subject. 


Message  from  the  President — ^Accompanying  papers— Continued. 

Mr.  Conkling  to  Mr.  Everett,  (extract,)  Noyember  23,  1862. 

Some  to  same,  (extract.)  February  2,  1863.. 

Same  to  same,  (extract, ) same  date...... .......... 

Same  to  same,  (extracts,)  February  3,  1863 

Same  to  same,  (extract— enclosures,)  February  6,  1863...., 

Same  to  same,  (extract-— enclosures,)  February  22,  1863... 

Mr.  HargoustoMr.  Marcy,  May  7,  1863 

Mr.  Conkling  to  same,  (extract,)  May  U,  1863 

Mr.  Marcy  to  Mr.  Gadsden,  (extract,)  July  16,  1863 

Mr.  Gadsden  to  Mr.  Marcy,  (extract— enclosure, )  April  6, 1856 

Mr.  Hargous  to  same,  April  21,  1866 , 

Mr.  Marcy  to  Mr.  Forsjth,  (extract,)  August  16,  1866 

Mr.  Forsyth  to  Mr.  Marcy,  (enclosure,)  November  16,  1866. 

Mr.  Cass  to  Mr.  Forsyth,  (enclosure,)  July  17,  1866 , 

Mr.  Forsyth  to  Mr.  Cass,  (extracts — enclosures, )  September 

16,1866 

Calling  the  attention  of  Congress  to  the  condition  of  the  Treasury, 

and  recommending  a  postponement  of  the  day  of  adjournment. 

R^porUfnmi  ike  Seerdary  <f  StaU,  viz : 

Showing  the  disbursements  of  the  State  Deparbnent  during  the  fiscal 
year  ending  June  30,  1867,  including  disbursements  for  con- 
tingent expenses  of  foreign  intercourse 

Communicating  an  abstract  of  returns  of  American  seamen..^  .... 

Transmitting  the  annual  report  of  passengers  arriving  in  the  United 
States 

On  commercial  relations  (in  quarto) , 

Communicating  correspondence  with  Governors  Walker  and  Denver, 
and  Secretary  Stanton,  of  Kansas  Territory,  in  relation  to  the 
affiiirsof  that  Territory 

Communicating  correspondence  on  the  subject  of  Iosms  claimed  to 
have  been  sustained  by  British  and  French  subjects  at  the 
bombardment  of  Greytown... ...... .. . 

Conununicating  correspondence  with  the  minister  of  Bremen  in  rela- 
tion to  alleged  losses  sustained  by  subjects  of  the  Hanse 
Towns  at  the  bombardment  of  Greytown 

Communicating  correspondence  with  the  commander  of  the  United 
States  steamer  **  Water  Witch"  and  the  authorities  of  the 
republic  of  Paraguay,  in  relation  to  the  ratification  of  the 
treaty  with  that  republic 

Communicating  correspondence  with  American  ministers  at  the 
courts  of  England,  France,  Switzerland,  and  other  powers,  on 
the  subject  of  dangers  to  emigrants  from  the  practice  of  con- 
tracting with  irresponsible  persons  in  Europe  for  American 
inland  passage  tickets 

Communicating  a  copy  of  instructions  to  Mr.  Beed,  commissioner  of 
the  United  States  to  China 

Communicating  correspondence  with  the  British  authorities  in  rela- 
tion to  the  African  slave  trade 


Accompanying  papm. 

Mr.  Crampton  to  Mr.  Marcy,  with  an  accompaniment,   May 
24,1866 

Lord  Napier  to  Mr.  Cass,  with  an  accompaniment,  August  2,  I 
1867 1 

Same  to  same,  with  accompaniments,  September  16,  1867..., 

Captain  Conover  to  Mr.  Toucey,  with  accompaniments,  Octo-  | 
ber  19,  1857 
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Beports  from  the  Secretary  of  State — ^Acoompanying  papers— CSont'd. 

Lord  Napier  to  Mr.  Cass,   with  accompanimeats,  December 

24,  1867 
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11 

Same  to  flame,  with  an  accompaniment,  December  26,  1867.. 

Same  to  same,  with  accompaniments,  January  7,  1858 

Same  to  same,  with  accompaniments,  January  17,  1858 

Same  to  same,  February  28,  1858 

29 
30 
34 
39 

Mr.  Cass  to  Mr.  Hatch,  March  8.  1858 

39 

Mr.  Hatch  to  Mr.  Cass,  March  18,  1858 

40 

Mr.  Gi^s  to  Lord  Napier,  April  10,1858 

42 

Mr.  Mason  to  Mr.  Cass,  with  an  accompaniment,  February  19, 
1868 

65 

Communicating  the  correspondence  with  the  Peruvian  minister  in 
relation  to  the  boarding  and  detention  of  the  American  ves- 
sel the  **  Dorcas  C.  Yeaton,"  by  the  Peruvian  armed  steamer 
the  '*Tumbes,"  and  the  capture  of  two  other  American  ves- 
sels, the  "Georgiana"  and  "  Lizzie  Thompson  " -. 

Communicating  information  as  to  whether  any  efforts  have  been 
made  by  the  authority  of  the  Executive  department  to  in- 
^              duce  the  Mexican  government  to  annul  or  impair  the  grant 
of  February  5,  186.3,  for  the  construction  of  a  plank  road  or 
railroad  across  the  Isthmus  of  Tehuantepec,  as  recognized  in 
the  treaty  of  June  30,  1854,  and  to  obtain  a  new  grant  of 
like  character  for  other  parties........ . 

1 
1 

Reports  from  the  Secrtiary  of  the  IVecuury,  viz  : 
On  the  state  of  the  finances ------ - 

3 

Accompanying  doeiments,  viz  : 

Statement  of  the  receipts  and  expenditures  for  the  year  end- 
ing the  30th  June,  1857 

8S 

Statement  of  the  receipts  and  expenditures  for  the  quarter 
of  the  fiscal  year  ending  30th  September,  1857 

Statement  of  the  exportations  from  and  importations  into  the 
United  States  of  certain  articles  duriug  the  quarter 
endinar  September  30.  1857 - . 

38 
38 

Statement  of  the  amount  of  importations  annually,  from 
July  1,  1849,  to  1857 ;  the  amount  of  customs  each 
year,  and  the  expenses  of  collection  during  the  same 
period  . . . .. .--. . ...... 

40 

Statement  of  the  expenses  of  collection  in  the  Pacific  ports, 
from  July  1,  1850,  to  June  30,  1857 

40 

Statement  of  the  amount  of  the  public  debt  on  the  1st  July, 
1857  ;  the  amount  paid  and  redeemed  since,  and  the 
amount  outstanding  November  1 7 ,  1857 ............ 

41 

Statement  of  the  amount  of  the  public  debt  on  the  3d  March, 
1857 ;   the  amount  redeemed  and  paid  to  July  1, 
1857 ;  the  amount  since,  and  the  total  amount  re- 
deemed and  paid,  and  ithe  amount  outstanding  No- 
vember 17,  1857-....-- ...---.----- ... 

42 

Statement  of  periods  when  the  United  States  stock  is  redeem- 
able ;  the  amount  redeemed,  and  Texas  debt  paid 
since  the  3d  March  last ;  the  amount  of  interest  to 
*                    maturity,  and  the  amount  saved  by  anticipating  the 
day  of  payment  .... ---..-.....-. -..-..-- 

43 

Statement  of  the  capital  paid  in  ;  the  amount  of  debt  due ; 
the  net  income ;  annual  interest  on  debt,  and  avail- 
able income  of  the  railroads  of  the  United  States  for 
the  year  1857 

44 
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Beporte  from  Secretary  of  the  Treasury — Continued. 

Statement  of  the  depodts  and  coinage  at  the  Mint  of  the 
United  States,  hranches,  and  assay  ofQoe  during  the 
first  six  months  of  1857  ;  report  of  the  director  of  the 
Mint«  and  explanatory  tahles , 

Circular  instructions  to  the  Treasurer  of  the  United  States, 
the  asEistant  treasurers  of  the  United  States,  the 
treasurers  of  the  Mint  and  the  branch  mints,  charged 
by  law  with  the  duties  of  assistant  treasurers  and  the 
public  depositaries,  designated  under  the  15th  section  ' 
of  the  act  of  August  6,  1846 ' 

Circular  instructions  to  the  disbursing  ofiicers  and  disbursing  I 
agents  employed  under  the  direction  of  the  Treasury  i 
Department - ' 

Letter  of  the  Secretary  of  the  Treasury  to  the  First  Auditor,  j 
respecting  the  contingent  fund  of  the  House  of  Repre- 
sentatives i 

Beport  of  the  engineer  in  charge  on  construction  of  custom-  | 
houses,  court-houses,  post  offices,  marine  hospitals,  ' 
and  other  public  buildings,  confided  to  the  charge  of 
the  Treasury  Department ......... 

Statement  of  the  receipts  and  expenditures  of  the  marine  hos- 
pital fund  for  the  relief  of  sick  and  disabled  seamen  in 
the  ports  of  the  United  States  for  the  fiscal  year  end- 
ing June  80,  1857 

Beport  on  the  condition  of  the  Louisville  and  Portland  canal. 

Report  of  the  First  Auditor  on  the  operations  of  his  office 

Report  of  the  Second  Auditor  on  the  operations  of  his  office.. 

Beport  of  the  Third  Auditor  on  the  operations  of  his  office.. . 

Report  of  the  Fourth  Auditor  on  the  operations  of  his  office.. 

Beport  of  the  Fifth  Auditor  on  the  operations  of  his  office... 

Beport  of  the  Sixth  Auditor  on  the  operations  of  his  office... 

Beport  of  the  First  Comptroller  on  the  operations  of  his  office. 

Beport  of  the  Second  Comptroller  on  the  operations  of  his  office. 

Beport  of  the  Conmiissloner  of  Customs  on  the  operations  of 
his  office 

Beport  of  the  Treasurer  on  the  operations  of  his  office 

Beport  of  the  Solicitor  on  the  operations  of  his  office 

Report  of  the  Register  on  the  operations  of  his  office 

Report  of  supervising  inspectors  of  steamboats J...... 

Report  of  the  Light-house  Board 

Statement  of  amount  due  under  treaties  with  various  Indian 
tribes  payable  on  time 

Statement  of  amount  of  stock  held  in  trust  by  the  United 
States  for  several  of  the  Indian  tribes,  and  Smithsonian 
Insti  tu  lion 

Statement  of  balance  of  various  other  trust  funds 

Statement  of  the  gold  and  silver  coinage  at  the  Mint  of  the 
United  States  annually,  from  its  establishment  in 
1792,  and  including  the  coinage  of  the  branch  mints 
and  the  a&say  office  (New  York)  from  their  organiza- 
tion to  September  30,  1857 

Statement  of  the  amount  of  coin  and  bullion  imported  and 
exported  annually  from  1821  to  1857.  inclusive  ;  also 
the  amount  of  importation  over  exportation,  and  of 
exportation  over  importation,  during  the  same  years. 

Statement  of  the  grom  value  of  exports  and  imports  from  the 
beginning  of  the  government  to  June  30,  1857 ... 

Statement  of  the  amount  of  the  tonnage  of  the  United  States, 
annually,  from  1789  to  June  30, 1857 ;  also  the  regis- 
tered and  enrolled  and  licensed  tonnage  employed 
in  steam  navigation  each  year 
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Reports  from  the  Secretary  of  the  TreABury^-Continaed. 

Statement  of  the  reyenue  collected  from  the  beginning  of  the 
goTemment  to  June  30, 1857,  under  the  several  heads 
of  customs,  public  lands,  and  miscellaneous  sources, 
including  loans  and  treasury  notes ;  also  the  expendi- 
tures during  the  same  period,  and  the  particular  tariff, 
and  price  of  lands  under  which  the  revenue  from  those 
sources  was  collected 

Statement  of  the  value  of  manufactured  articles  of  domestic 
produce  exported  to  foreign  countries  from  June  30, 
1846,  to  June  30,  1867 

Statement  of  the  value  of  foreign  merchandise  imported,  re- 
exported, and  consumed  annually,  from  1821  to  1867, 
inclusive ;  and  also  the  estimated  population  and  rate 
of  consumption /wr  capita  during  the  same  period..... 

Statement  of  the  total  value  of  imports,  and  the  imports  con- 
sumed in  the  United  States,  exclusive  of  specie,  during 
each  fiscal  year  from  1821  to  1857 ;  showing  also  the 
value  of  foreign  and  domestic  exports,  exclusive  of 
specie,  and  the  tonnage  employed  during  the  same 
periods 

Summary  view  of  the  exports  of  domestic  produce,  &c.,  of 
the  United  States  annually  from  1847  to  1857,  inclu- 
sive-  

Statement  of  the  value  of  certain  articles  imported  annually 
from  June  30, 1844,  to  June  30, 1867,  (after  deducting 
re-exportations,)  and  the  amount  of  duty  which  ac- 
crued on  each  during  the  same  periods,  respectivoly.. 

Statement  of  the  value  of  foreign  merchandise  and  domestic 
produce,  &c.,  exported  annually  from  1821  to  1867, 
inclusive •• . . . 

Statement  of  the  quantity  of  wine,  spirits,  &c.,  imported  an- 
nually from  1843  to  1857,  inclusive 

Statement  of  the  value  of  imports  annually  from  1821  to 
1857 

Statement  of  the  value  of  dutiable  merchandise  re-exported 
annually  from  1821  to  1857,  inclusive ;  and  showing 
also  the  value  re-exported  from  warehouse,  under  act 
of  August  6,  1846 

Statement  of  the  aggregate  value  of  breadstuffs  and  provisions 
exported  annually  from  1821  to  1857 

Statement  of  the  quantity  and  value  of  cotton  exported  an- 
nually from  1821  to  1857,  inclusive,  and  the  average 
price  per  pound 

Statement  of  the  quantity  and  value  of  tobacco  and  rice  ex- 
ported annually  from  1821  to  1857,  inclusive 

Statement  of  the  values  of  iron  and  manufactures  of  iron,  and 
iron  and  steel,  steel,  wool  and  manufactures  of  wool, 
manufactures  of  cotton,  silk  and  manufactures  of  silk, 
flax,  linen  and  linen  fabrics,  hemp  and  manufactures 
of  hemp,  manila,  sun  and  other  hemps  of  India,  and 
silk  and  worsted  goods,  imported  from  and  exported 
to  foreign  countries  from  1840  to  1857,  inclusive  ;  and 
also  showing  the  domestic  exports  of  like  articles  for 
the  same  periods  ...... . 

Statement  of  the  value  of  iron,  manufactures  of  iron  and  iron 
and  steel,  steel,  sugar,  wines,  and  all  fabrics  of  which 
wool,  cotton,  silk,  flax,  or  hemp  is  a  component  part, 
imported  annually  from  1847  to  1857,  inclusive,  with 
the  duties  which  accrued  thereon  during  each  year, 
respectively,  and  brandies  for  the  years  1856  and  1857.. 
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BQKvrto  from  the  Secretary  of  the  treasmj — Ck>ntiiii]ed. 

Statement  of  the  exports  to  and  imports  from  Canada  and 
other  British  poeseesions  in  North  America  from  the 

iBt  July,  1861,  to  the  SOth  June,  1867 

Statement  of  the  amount  of  goods  in  warehouse  on  July  1, 
1866,  and  on  the  first  of  each  succeeding  month,  until 

July  1,  1867 

BynopsiB  of  the  returns  of  the  hanks  in  the  different  States  at 

the  dates  annexed 

Ck>mparatiTe  view  of  the  condition  of  the  hanks  in  different 
sections  of  the  Union  in  1863-'64,  1864>'66, 1865-'66, 
and  1866-'67 

General  statement  of  the  condition  of  the  hanks,  acoorduig 
to  returns  dated  nearest  to  January  1 ,  1867 ...... 

Comparative  view  of  the  condition  of  the  hanks  of  the  United 
States,  according  to  returns  nearest  to  January  1, 
1837,1841,1842,1843,1844,1846,  1846,  1847,  1848, 
1849, 1860, 1861, 1864, 1866, 1866,  and  1867 

Statement  of  the  amount  of  moneys  in  the  United  States 
treasury,  amount  of  drafts  outstanding,  amount  sub- 
ject to  draft,  amount  of  receipts,  and  amount  of  drafts 
paid,  as  shown  by  the  Treasurer's  weekly  exhibits, 
rendered  during  the  year  ending  June  30,  1867.. . 

Statement  of  the  quantity  and  value,  value  per  bushel,  pound, 
&c.,  of  certain  articles  imported  in  1866  and  1867, 
with  the  increase  or  decrease  in  quantity  and  value  of 
1867  as  compared  with  1866 

Statement  of  the  quantity  and  value  of  pig  iron  produced  in 
the  United  States  from  1820  to  1866,  inclusive,  to- 
gether with  the  foreign  imports  and  exports ;  domestic 
exports ;  consumption  of  foreign  imports ;  consump- 
tion of  foreign  imports,  less  domestic  exports  of  iron 
and  iron  and  steel,  and  the  manufactures  thereof,  and 
the  total  consumption  of  domestic  iron  and  imports  of 
iron  and  steel,  and  the  manufactures  thereof,  in  the 
United  States,  annually,  for  the  last  36  years 

Statement  of  the  values  of  home  production  and  importations 
of  iron  in  the  United  States,  with  the  increase  or  de- 
crease compared  with  the  preceding  year,  from  1824  to 
1867,  inclusive  ;  the  different  tarifib  under  which  the 
aforesaid  production  and  importations  were  made; 
sggregate  values  of  production  and  importations 
during  the  operation  of  each  tariff ;  increase,  less  de- 
crease, of  the  same,  and  the  annual  average  of  the 
same  exhibits 

Statement  of  the  quantity  and  value  of  anthracite  coal  sent 
to  market  from  the  different  regions  in  Pennsylvania 
from  the  commencement  of  the  trade,  in  1820,  to 
1866,  inclusive,  together  with  the  foreign  imports  and 
exports ;  consumption  of  foreign  imports  ;  consump- 
tion of  foreign  imports,  less  domestic  exports,  and  the 
total  consumption  of  domestic  coal,  (reaching  market,) 
and  foreign  imports  thereof,  for  the  last  32  years 

Comparative  statement  of  the  United  States  tariffs  of  1846 
and  1867 

Comparative  statement  of  the  import  duty  on  United  States 
domestic  exports  to  Great  Britain,  France,  Spain,  Hol- 
Umd,  Belgium,  and  Brazil ;  also  the  duty  on  like  arti- 
cles imported  into  the  United  States — . 
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BeportB  from  the  Secretary  of  the  Treasury— Continued. 

Statement  of  the  nuraher  of  American  and  French  steam  and 
sailing  vessels  engaged  in  trade  between  the  United 
States  and  France,  and  vice  vena ;  also  those  (steam 
yessels)  in  contemplation  ;  the  number  of  200-horse 
power  and  upwards,  tonnage,  crews,  and  the  aggre- 
gate entered  and  cleared  at  the  ports  of  Boston,  New 
York,  and  New  Orleans,  during  the  fiscal  year  ending  , 

June  30,  1857 1 

•Communicating  copies  of  accounts  of  persons  charged  with  the  dis- 
bursement or  application  of  moneys,  goods,  or  effects  for  the 
benefit  of  the  Indians,  during  the  year  ending  June  30, 1857, 
together  with  a  list  of  the  names  of  the  persons  to  whom 
goods,  moneys,  or  effects  have  been  delivered  during  that 

period.. ...... 

'Communicating  a  statement  of  the  amount  of  revenue  collected  in 
each  collection  district  for  each  of  the  years  1852  to  1857, 
inclusive,  the  amount  expended,  and  the  number  of  persons 

employed  in  its  collection  during  those  years 

•Communicating  information  in  relation  to  the  printing,  binding, 
and  paper  ordered  by  Congretw  for  each  year,  beginning  with  ' 

December,  1845,  and  ending  with  March  4,  1857 7 

'Communicating  statements  of  the  amount  paid  annually  during  the  i 

last  five  years  for  printing  for  the  executive  departments |       12 

In  relation  to  the  present  condition  of  the  finances  of  the  govern-  i 

ment,  and  recommending  a  resort  to  loans ..... ;       13 

In  relation  to  the  appointment  and  compensation  of  Alexander  G.  ; 

Penn  and  Emile  La  Sere  as  disbursing  agents  at  New  Orleans.        13 
Communicating  information  in  relation  to  the  fees  or  charges  that 
the  consul  general  for  Canada  is  authorized  to  make  and 
receive  on  goods  or  articles  imported  into  the  United  States 

from  Canada 13 

-Communicating  statements  of  the  commerce  and  navigation  of  the 

United  States  during  the  year  ending  June  30,  1857 14 

Accon^anying  jpa^i, 

^General  statement  of  the  exports  of  domestic  produce,  the  quantity 
and  value  shipped  to  each  country,  the  amount  in  American 
vessels,  and  the  aggregate  value • 14 

'Summary  of  the  same,  with  the  articles  and  their  value,  classified 

under  the  several  heads  of  production .... ..        14 

•General  statement  of  articles  of  foreign  merchandise  exported,  and 

the  quantity  and  value  shipped  to  each  country. 14 

Summary  of  the  value  of  foreign  merchandise  exported,  with  the 
amount  in  American  vessels,  in  foreign  vessels,  and  the  aggre- 
gate value.... ....  .... 14 

(General  statement  of  imports,  the  countries  from  whence  imported, 

with  the  quantity  and  value  of  each  class  of  merchandise...       14 

•Summary  of  the  value  of  imports  in  American  vessels,  in  foreign 

vessels,  the  value  from  each  country,  and  the  aggregate  value.        14 

■Statements  of  the  quantity  and  value  of  domestic  proiduce  exported 

from  each  collection  district  of  the  country 14 

statement  of  the  quantity  and  value  of  foreign  merchandise  ex-     )    ^4 
ported  from  and  imported  into  each  collection  district .   ) 

Statements  of  American  and  foreign  vessels  cleared  and  entered j-   14 

Statement  of  tiie  tonnage  and  national  character  of  foreign  vessels 

entered  and  cleared — .. .. — ........        14 

.Statistical  views  of  the  commerce  of  the  United  States,  and  of  each     (.   14  j 
State  and  Territory f 


20 

25 

27 
50 
60 
64 

71 


Page. 


379 


8 
52 
66 

142 

152 

272 

284 
j    328 
\    370 
490 
494 

.1       498 
|(    610 

-'1    514 


■ii 


Digitized  by  VjOOQIC 


INDEX. 


47 


Subject. 


Beports  from  the  Secretary  of  the  TVeasory — Continued. 
Statements  of  tonnage  of  American  and  foreign  yeflsels  cleared  from 

and  entered  into  each  district..... 

Statements  of  countries  to  which  and  from  which  American  and 

foreign  vessels  cleared  from  and  arrived  in  each  district 

General  and  summary  statements  of  indirect  imports 


Vol. 


Statement  of  the  tonnage  of  the  several  districts  of  the  United 
States,  and  condensed  view  of  the  same ..^..... 

Statement  of  the  number  and  class  of  vessels  built  in  1857 

Ck>mparatiye  view  of  the  registered  and  enrolled  tonnage  from  1815 
to  1857  

Statement  of  the  number  and  class  of  vessels  built  from  1815  to 
1857 

Communicating  the  annual  report  on  the  coast  survey,  (in  quarto).. 

RtporUfrom  the  SeerdUxry  qf  the  InUrior^  viz : 
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-I 


Communicating  a  statement  of  the  appropriaticns  for  the  service  of 
the  Interior  Department  for  the  fiscal  year  ending  June  30, 
1857 

Accompanying  the  President's  annual  message  on  the  state  of  the 
Union,  (part  1,)  with  statements  of  the  operations  of  the 
Interior  Department I 

Conununicating  the  report  of  John  Clubome,  esq.,  special  agent  i 
appointed  to  collect  statistics  on  the  consumption  of  cotton  ^ 
in  Europe ...... ........... 

Communicating  information  in  relation  to  the  progress  of  the  Report  > 
of  Major  Emery  on  the  United  States  and  Mexican  Boundary  | 
Survey....... ... . | 

Communicating  the  report  of  J.  Boss  Browne  on  the  late  Indian  | 

war  in  Oregon  and  Washington  Territories . |       12 

Conununicating  information  relative  to  the  United  States  reserved 

sections  In  township  89,  range  47,  in  the  State  of  Iowa !       12 

Upon  claims  for  depredations  by  Lidians  in  the  Territory  of  New 
Mexico 

In  relation  to  the  claim  of  the  St.  Etegis  Indians  to  land  in  Kansas  . 

R4fort9fr€m  the  Seardory  <^  War,  vu: 

Transmitting  an  estimate  for  a  fort  at  New  Inlet,  North  Carolina. .. 

On  the  operations  of  the  War  Department,  relating  to  the  army, 
Utah  expedition,  the  staff,  report  of  general-in-chief,  Indian 
hostilities,  railroad  to  the  Pacific,  explorations  and  surveys, 
military  roads  and  reserves,  artesian  wells,  military  asylum, 
national  foundry,  ordnance,  national  defences,  pensions, 
military  bands,  Oregon  and  Washington  claixns,  breech- 
loading  arms,  topographical  bureau,  aqueduct,  Capitol  and 
Post  Office  extension,  and  Quartermaster- General's  bureau, 
accompanying  the  President's  annual  message,  (part  2) 

Aceompanying  documents 


12 


Beport  on  the  Utah  expedition 

Repoit  from  the  Bureau  of  Explorations  and  Surveys 

Beport  on  the  Capitol  extension,  reconstruction  of  dome, 

and  Post  Office  extension... 

Report  of  the  Commanding  General  of  the  army 

Beport  of  the  Adjutant  General  of  the  army 

Beport  of  the  Quartermaster  Qcneral  of  the  army 

Beport  of  the  Commissary  General  of  the  army 
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Reports  from  the  Secretary  of  War — Continued. 

Report  of  the  Paymaster  General  of  the  army 

Report  of  the  Surgeon  General  of  the  army 

Report  of  the  Chief  Engineer 

Report  of  the  Chief  Topographical  Engineer 

Report  of  the  Chief  of  Ondnanoe 

Communicating  estimates  for  the  improvement  of  certain  harhors 
on  Lake  Erie 

Communicating  estimates  for  certain  riyers  and  harhors  in  the  State 
of  New  York - 

Transmitting  a  statement  of  expenditures  for  contingent  expenses 
of  the  War  Department,  its  offices  and  bureaus,  during  the 
year  ending  June  30,  1857 

Communicating  a  statement  of  the  numl)er  of  troops  stationed  in 
Kansas  for  each  quarter  from  January  1,  1855,  down  to 
December  31,  1857 

Communicating  a  statement  of  amount  expended  under  the  direc- 
tion of  the  Engineer  Department,  for  the  support  of  the 
Military  Academy  during  the  year  1857 . .... 

Communicating  the  report  of  the  commission  on  the  war  claims  of 
Oregon  and  Washington  Territories 

Communicating  a  statement  of  the  appropriations  applicable  to  the 
War  Department  during  the  fiscal  year  1856  and  1857,  the 
amount  drawn  by  requisitions,  the  balances  on  the  Ist  of 
July,  1857,  and  such  appropriations  as  have  been  carried  to 
the  surplus  fund ... 

Communicating  a  statement  of  contracts  made  under  the  authority 
of  the  War  Department  during  the  year  1857 

Communicating  a  report  of  Captain  Woodruff,  of  the  Topographical 
Bureau,  of  the  survey  and  examination  of  the  channel  of  the 
Potomac  river,  in  the  vicinity  of  Georgetown  and  Washington 
city,  accompanied  by  a  chart  thereof .. 

Communicating  lists  of  clerks  and  other  persons  employed  in  the 
War  Department,  other  titan  officers  of  the  army  during  the 
year  1857 

Communicating  a  statement  showing  what  officers  of  the  army 
belonging  to  the  several  regiments  in  service  in  the  field,  or 
at  remote  or  frontier  stations,  are  now  absent  from  duty, 
and  the  cause  of  such  absence  in  each  case 

Communicating  a  statement  of  the  expenses  of  the  armories,  and 
of  the  number  of  arms  and  appendages  made  and  altered 
thereat,  during  the  year  ending  June  30,  1857 

Communicating  the  report  of  Lieut.  Col.  Graham  in  relation  to  the 
improvement  of  harbors  on  the  northern  and  northwestern 
lakes,  with  copies  of  the  maps  therein  referred  to,  except 
those  of  the  harbors  of  New  Buffalo  and  Chicago,  to  be 
transmitted  as  soon  as  received  from  him  ... 

Communicacing  a  report  of  Edward  F.  B<'ale  of  his  exploration  for 
a  wagon  road  from  Fort  Defiance;,  in  New  Mexico,  to  the 
western  borders  ot  California 

Communicating  a  letter  from  the  Chief  of  the  Bureau  of  Yards  and 
Docks,  with  a  list  of  contracts  made  under  its  cognizance  for 
furnishing  naval  supplies  for  the  fiscal  year  ending  June  30, 
1858 

Communicating  information  in  reference  to  the  sale  of  the  military 
reservation  at  Fort  Crawford  .^.•........•... ....... 

Communicating  a  copy  of  the  contract  made  with  Russell,  Majors, 
&  Waddell,  for  beef  cattle ;  and  also  a  statement  of  con- 
tracts made  by  the  dfjMirtment,  or  uutlcr  its  aiitliority, 
during  the  present  seshioo  of  Congress,  in  connexion  with 
the  Utah  expedition,  without  public  noiice 
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ReporUfrom  the  Secretary  of  the  Navy,  viz  : 

On  the  operations  of  the  Nayy  Department  during  the  past  year 
relating  to  the  moyements  and  stations  of  the  different 
squadrons  and  goyemment  vessels;  return  to  the  British 
goyemment  of  the  harque  Resolute,  late  of  the  Arctic  expe- 
dition ;  manning  and  arming  the  ordnance  ship  Plymouth  ; 
a  code  of  regulations  for  the  navy ;  survey  of  the  Atrato 
and  Truando  rivers  with  a  view  to  a  ship  canal  between  the 
Atlantic  and  Pacific  oceans ;  exploration  of  the  Parana,  and 
the  tributaries  of  the  Paraguay  river ;  late  expedition  to  the 
North  Pacific  and  Behring's  Straits  ;  the  additional  force  of 
the  navy  ;  marine  barracks  at  Brookljm  and  Pensaoola ;  con- 
dition of  the  marine  barracks  at  Boston,  Philadelphia,  and 
Norfolk  ;  coal  depot  at  Key  West ;  war  steamer  building  at 
Hoboken  ;  naval  depot  at  Blythe  island ;  Naval  Academy  at 
Annapolis ;  medals  to  Doctor  Kane  and  ofiicers  and  men  ; 
naval  court  of  inquiry ;  shortening  the  period  of  cruises  in 
remote  seas;  increase  of  landsmen  and  boys  in  national 
ships ;  the  five  steam  sloops  authorised  to  be  built ;  appro- 
priation for  testing  improvements  ;  reports  of  navy  bureaus; 
estimates,  expenditures,  &c.,  acoompanying  the  President's 
annual  message,  part  3 


Doeuimente  ammpanying  (he  above. 

liBt  of  deaths,  resignations,  and  dismissals  since  the  last  re- 
port --.-.-. - 

Report  of  the  annual  board  of  naval  officers  of  the  examina- 
tion of  the  organifiition  and  condition  of  the  Naval 
Academy  at  Annapolis 

Report  of  the  superintending  engineer  of  the  coal  depot  for 
naval  purposes  at  Key  West,  and  his  estimate  for  its 
completion ..... 

Letter  of  superintendent  of  Naval  Academy,  and  report  of 
Commandant  Green,  of  midshipmen,  of  the  cruise  of 
the  practice  ship  Preble 

Report  of  the  superintendent  of  the  Nautical  Almanac  rela- 
ting to  its  progress 

Report  of  Commander  Dahlgreen  of  the  cruise  of  the  ord- 
nance ship  Plymouth 

Estimate  for  support  of  office  of  Secretary  of  the  Navy  for 
the  fiscal  year  ending  June  30,  1869..... 

Report  and  detailed  estimates  of  Bureau  of  Yards  and  Docks. 

Report  and  detailed  estimates  of  Bureau  of  Ordnance  and 
Hydrography,  including  those  of  Naval  Observatory 
and  Naval  Academy 

Report  and  detailed  estimates  of  Bureau  of  Construction, 
Equipment,  and  Repair 

Report  and  detailed  estimates  of  the  Bureau  of  Provisions 
and  Clothing 

Report  and  detail^  estimates  of  Bureau  of  Medicine  and 
Surgery 

Report  of  the  commandant  of  the  marine  corps,  and  detailed 
estimates  from  the  paymaster  and  quartermaster  of 
the  corps .... . .. 

General  estimate  of  the  office  of  the  Secretary  of  the  Navy, 
and  the  several  bureaus  of  the  Department 

Gtenrral  estimate  of  the  southwest  executive  building .. 

Summary  statement  of  the  estimates  for  the  navy,  the  ma- 
rine corps,  and  special  objects 

General  estimate  for  the  support  of  the  navy , 
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Beport6  from  Secretary  of  the  Navj — Continued. 

General  estimate  for  the  support  of  the  marine  corps 

General  estimate  for  the  special  objects  under  the  Navy  De- 
partment   . . 

Second  Comptroller's  statement  of  the  appropriations  for  the 
Navy  Department,  viz :  balances  of  appropriations  on 
1st  of  July,  1856;  appropriations  for  the  fiscal  year 
1856-57 ;  repayments  and  transfers  in  the  same 
time ;  the  amount  applicable  to  the  service  of  the 
year  185  6-' 57 ;  the  amount  drawn  by  requisition 
from  the  treasury  in  the  same  period  ;  and  the  bal- 
ances on  the  SOth  June,  1857,  with  the  sums  specially 
designated  that  have  been  carried  to  the  surplus 

fund 

Abstract  of  expenditures  under  the  head  of  "  contingent  ex- 
penses" settled  and  allowed  at  the  office  of  the  Fourth 
Auditor  of  the  Treasury  from  July  1 ,  1856,  to  June 

30,  1857,  inclusive 

Communicating  a  statement  of  the  number  and  tonnage  of  govern- 
ment vessels  employed  in  the  Pacific  ocean;  also  private 
vessels  employed  by  the  government  in  transporting  coal  or 
other  supplies  for  the  United  States,  and  the  annual  expense 

thereof 

Communicating  information  in  relation  to  the  condition  of  the 
United  States  ship  Susquehanna  on  her  arrival  at  the  island 
of  Jamaica,  and  the  reception  and  assistance  extended  to  her 

officers  and  crew  by  the  British  authorities  at  that  island . 

Communicating  information  in  relation  to  the  publication  of  the 
results  of  the  United  States  naval  exploring  and  surveying 
expedition  to  the  North  Pacific  ocean  and  China  seas ;  and 
also  of  the  results  of  the  United  States  naval  expe  tition  to 

the  La  Plata  river 

Communicating  information  as  to  the  measures  taken  for  the  es- 
tablishment of  a  naval  depot  on  Blythe  island,  Georgia 

Communicating  information  concerning  the  pay  of  the  retired  na- 
val officers  whose  cases  were  acted  upon  by  the  late  naval 
courts  of  inquiry  and  the  President,  and  who  have  been  ad- 
vanced to  a  higher  grade  or  position  as  to  pay,  though  not 
restored  to  the  active  list,  than  that  assigned  them  by  the 
late  *' retiring  board,"  together  with  a  list  of  such  officers, 
with  the  positions  assigned  them  by  the  said  board,  and 

those  now  held  by  them - 

Communicating  information  as  to  the  time  at  which  each  of  the 
vessels  of  the  navy  were  built,  the  original  cost  thereof,  the 

cost  of  repairs,  and  their  present  condition,  &c 

Communicating  instructions  to  Commodore  McCauley,  commander 
of  the  home  squadron,  (end  of  volume  13) 


BeporUfrom  the  Postnuuter  General,  vU  : 

On  the  operations  of  the  Post  Office  Department,  relating  to  the 
number  of  post  offices  established,  with  thoAe  discontinued 
at  different  periods  showing  their  increase,  &c  ;  transporta- 
tion statistics ;  extension  of  railroad  service ;  revenue  and 
expenditures ;  estimates  of  receipts  and  expenditures  in  1858; 
remittance  of  small  amounts  through  the  mails  by  orders 
drawn  by  postmasters  on  each  other ;  increase  of  number 
and  amount  of  money  orders  issned  in  Great  Britain  and 
Ireland  every  fifth  year  since  1840;  ocean  steamship  and 
foreign  mail  arrangements ;  city  posts ;  express  agents ; 
New  Orleans  and  New  York  route ;  mail  service  on  the  Mis- 
aiasippi  river  below  the  Ohio  ;  fines  ;  claim  of  George  Chor- 
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BepOTt6  of  the  Postmaster  General — Continued. 

penning,  jr. ;  overland  mail  service  to  California,  with  an 
ahstract  of  the  bids;  contract  with  John  Batterfleld  and 
others,  and  relative  merits  of  the  different  routes  proposed  ; 
re-examination  of  the  questions  arising  out  of  fines  imposed 
on  contractors  on  route  from  New  Orleans  to  Cairo ;  mail 
service  abroad ;  New  York  and  Liverpool,  New  York  and 
Cbagres,  and  Astoria  and  Panama  lines ;  postal  convention 
and  mail  arrangement  with  France  ;  postal  convention  with 
Hamburg 


Statement  showing  the  character  of  the  service,  number  of 
miles  of  transportation,  and  the  cost  thereof,  as  it 

stood  at  the  close  of  the  year 

Statement  showing  the  number  of  mail  routes  in  operation, 
the  number  of  mail  contractors,  route  agents,  local 
agents,  and  mul  messengers  in  the  service  of  the  De- 
partment on  the  30tk  June,  1857 .... 

Statement  of  the  service  of  the  New  England  and  New  York 
sections  as  it  stood  at  the  close  of  the  contract  year, 
June  30, 1857,  and  at  the  close  of  the  1st  quarter  oif 

the  current  year 

Statement  of  railroad  service  as  in  operation  June  30,  1857  ; 

also  the  cost  per  mile  in  each  State 

Statement  of  railroad  and  steamboat  service  for  the  current 
year,  showing  the  particulars  of  each  railroad  and 

steamboat  route ... 

Beport  of  the  Auditor  of  the  Post  Office  Department,  with  state- 
ments relating  to  its  revenue  derived  from  foreign  and  do- 
mestic postages,  with  stated  postage  accounts  between  the 
United  States  and  foreign  governments  ;  receipts  from  the 
several  lines  of  steamers  ;  classification  of  suits  to  recover 

balances  due  from  postmasters,  &c 

In  relation  to  lists  of  post  offices,  regulations,  &c.,  published  by 
George  8.  Gideon  in  1855,  and  by  John  C.  Rives  in  1857.... 
In  relation  to  the  authority  of  a  postmaster  to  refuse  to  deliver  let- 
ters to  a  person  authorized  to  receive  them  by  the  person  to 
whom  the  letters  are  addressed 


SUBORDINATE  DBPARTM£NT8,   VIZ  : 

Bqfortt  /rem  the  OmnmMtUmer  qf  the  General  Land  Qffleej  viz : 

On  the  operations  of  the  General  Land  Office  during  the  fiscal  year 

ending  June  30,  1857,  and  for  the  quarter  ending  September 

30,  1867, (part  1) 

{Seheiule  of  aeoompanying papere page  101  of  the  above.) 

A. — Statement  of  lands  sold,  &c. ,  in  the  first  half  of  the  fiscal 
year  ending  June  30,  1857 

B. — Similar  statement  for  second  half  of  said  fiscal  year 

C. — ^Estimate  of  appropriations  for  office  of  Commissioner  of 
the  General  Land  Office 

D. — Estimate  of  contingent  appropriations  for  same ... 

E. — Estimate  of  appropriations  for  surveying  department.... 

F. — ^Estimate  of  appropriations  for  surveying  public  lands  ... 

G. — Estimate  of  same  for  supplying  deficiencies 

H. — Reports  of  Surveyor's  General,  and  accompanying  docu- 
ments  • 
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BtpoH  Jrom  ths  Treatunr  qf  the  Vtiiied  Statet^  mz: 

Copies  of  his  aocoants  for  the  third  and  fourth  qtiarten  of  the  year 
1866,  and  the  first  and  second  quarters  of  the  year  1867 

BqpofU  /rem  the  Commietioner  ^  Patente,  viz : 

On  the  operations  of  the  Patent  Office  during  the  year  ending  De- 
cember 31,  1867,  (Mechanical,  part  1) 

On  the  operations  of  the  Patent  Office  during  the  year  ending  De- 
cember SI,  1867,  (Mechanical,  part  2) 

On  the  operations  of  the  Patent  Office  during  the  year  ending  De- 
cember 31,  1867,  (Mechanical,  part  3) 

On  the  operations  of  the  Agricultural  department  of  the  Patent 
Office  during  the  year  ending  December  31,  1867,  (part  4)... 


SqwrU  from  the  Oommisaoner  qf  PennoMj  vu : 

On  the  operations  of  the  Pension  Office  for  the  past  year,  accom- 
panying the  President's  annual  message  on  the  state  of  the 

Union,  (part  1) 

(LUt  qt  aeoompanying  papere  at  page  698  </  the  above.) 

Report  tif  the  StipermUndeni  of  PvbUe  Btdldingt,  vis: 

Showing  the  condition  and  improvements  of  the  public  buildings 
daring  the  year  1867 


Rqtorte  qf  the  Oommiesioner  of  Indian  Affaire^  viz : 

Accompanying  the  President's  annual  message,  (part  1,)  showing 
the  operations  of  the  Office  of  Indian  Affairs,  with  accom- 
panying reports  and  statements  from  the  several  superin- 
tendents, agents,  and  school  teachers  in  regard  to  the  con- 
dition and  prospects  of  the  various  Indian  tribes .... 


Accompanying  rqwrle^  Sfc. 

New  York  agency.     Reports,  &c. ,  of  the — 

No.  1.  Marcus  H.  Johnson,  agent  for  the  Indians  in  the  State 
of  New  York ;  2.  Philip  E.  Thomas  respecting  the  Seneca 
Indians ;  3.  N.  H.  Parker,  interpreter,  as  to  the  condition 
of  the  Senacas  at  Cattaraugus;  4.  To  the  ''Society  of 
Friends,"  by  a  committee  of  said  society,  respecting  the 
Indians  of  New  York 

Mackinac  agency.     Reports,  &c.,  of  the — 

No.  6.  A.  M.  Fitch,  agent  for  the  Indians  in  the  State  of 
Michigan ;  6.  N.  ¥.  Murray,  teacher  at  Sheboygan  ;  7. 
Timothy  Hegney,  teacher  at  Grand  Portage  ;  8.  Stephen 
D.  Caley,  teacher  at  L'Anse ;  9.  William  0' Donovan, 
teacher  at  Garden  island  ;  10.  John  B.  Weikamp,  teacher 
at  Cross  Village - 

Agency  for  the  Indians  in  the  vicinity  of  Green  bay.     Reports, 
&c.,  of  the — 

No.  11.  Frederick  Moscowitt,  agent  for  the  Indians  in  that 
vicinity ;  12.  Joseph  M.  Ostrop,  teacher  of  music  to  the 
Menomonees;  13.  Jane  Dousman,  teacher  to  the  Meno- 
monees ;  14.  Rosalie  Donsman,  teacher  to  the  Menomo- 
nees ;   16.  Frederick  Haas,  farmer  to  the  Menomonees.... 

Northern  Saperintendency.     Reports,  &c.,  of  the — 

No.  16.  William  J.  Cullen,  superintendent ;  17.  David  B. 
Herriman,  agent  for  the  Chlppewas  of  the  Mississippi ;  18. 
Charles  E.  Flandran,  agent  for  the  Slonx ;  19.  James  Mag- 
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Beports  of  the  Ck>mm!BBioneT  of  Indian  Affairs — Continued. 

ner,  &rmer  to  the  Lower  Sioux ;  20.^  Captain  Bernard  K 
Bee,  United  States  army ;  21.  Superintendent  Huebsch- 
mann;  22.  Superintendent  Huebschmann ;  23.  Agent 
Flandrau  to  newspaper  ''Pioneer  and  Democrat";  2i. 
Agent  Flandrau  to  Superintendent  Huebschmann;  26. 
Superintendent  Huebschmann  to  Qovemor  Medary;  26. 
Superintendent  Huebschmann  to  Colonel  Alexander,  United 
States  armj ;  27.  Agent  Flandrau ;  28.  Commissioner  of 
Indian  Afihirs  to  Superintendent  Cullen:  29.  Superin- 
tendent Cullen  to  Commissioner  Indian  Affairs ;  30.  Com- 
missioner of  Indian  A&irs  to  Superintendent  Cullen  ;  31, 
Commisdoner  of  Indian  Affedre  to  Agent  Flandrau ;  32. 
Commissioner  of  Indian  Affairs  to  E.  Pritchette,  appoint- 
ing him  special  agent ;  33.  Superintendent  Cullen  ;  34. 
Special  Agent  Pritchette ;  36.  Special  Agent  Pritchette ; 
36.  Special  Agent  Pritchette ;  37.  Special  Agent  Pritch- 
ette;  38.  A.  J.  Campbell,  interpreter;  39.  Individual 
Indians;  40.  Ta-te-yoh-he ;  41.  Se-see-toan  and  Wah- 
pay-toan  warriors  ;  42.  From  Superintendent  Cullen  ;  43. 
To  Superintendent  Cullen  ;  44.  Special  Agent  Pritchette ; 
46.  To  Special  Agent  Pritchette ;  46.  To  Superintendent 
Cullen;  47.  Special  Agent  Pitchette ;  48.  Superintendent 
Cullen ;  49.  Special  agent  IMtchette ;  60.  First  council 
held  with  Sioux  ;  61.  Second  council  held  with  Sioux ; 
62.   Third  coundl  held  with  Sioux;   63.   Jonathan  £. 

Fletcher,  agent  for  the  Winnebagoes 

Central  Superintendency.    Reports,  &c.,  of  the — 

Ko.  64.  Alfred  Cumming,  superintendent ;  66.  Alfred  J. 
Yaughan,  agent  for  the  Blackfeet  Indians ;  66.  A.  H.  Bed- 
field,  agent  for  the  Indians  of  the  Upper  Missouri ;  67. 
Malcolm  Clarke,  relative  to  certain  conduct  of  a  party  of 
Assinaboines ;  68.  *'Long  Hair,"  chief  of  the  Gros  Ven- 
tres ;  69.  Thomas  S.  Twiss,  agent  for  the  Indians  of  the 
Upper  Platte  ;  60.  Robert  C.  Miller,  agent  for  the  Indians 
on  the  Arkansas ;  61.  Col.  Sumner,  United  States  army, 
to  Agent  Miller;  62.  John  B.  Robertson,  agent  for  the 
Omahas ;  63.  Charles  Sturgiss,  superintendent  of  Omaha 
school ;  64.  Wm.  W.  Dennison,  agent  for  the  Ottoes  and 
Missourias  and  Pawnees ;  66.  D.  A.  Murdock.  superin- 
tendent of  the  Ottoe  and  Missouria  school ;  66.  John  Lor- 
ton,  farmer  to  the  Ottoes  and  Missourias  ;  67.  Daniel  Van- 
derslice,  agent  for  the  lowas  and  the  Sacs  and  Foxes  of 
the  Missouri ;  68.  S  M.  Irvin,  superintendent  of  the  Iowa 
and  Sac  and  Fox  mission ;  69.  Royal  Baldwin,  agent  for 
the  Kickapoos ;  70.  £.  M.  Hubbard,  superintendent  of  the 
Eickapoo  mission ;  71.  B.  F.  Robinson,  agent  for  the  Del- 
awares;  72.  John  G.  Pratt,  superintendent  of  the  Dela- 
ware school;  73.  A.  Arnold,  agent  for  the  Shawnees  and 
Wyandotts;  74.  Simon  D.  Harvey,  superintendent  of 
**  Friends'  "  mission  to  the  Shawnees ;  76.  Thomas  John- 
ton,  superintendent  of  the  Shawnee  Methodist  school ; 
76.  Wm.  £.  Murphy,  agent  for  the  Pottawatomies ;  77. 
J.  B.  Deurinck,  superintendent  of  the  St.  Mary's  Potta- 
watomie manual  labor  school ;  78.  John  Jackson,  superin- 
tendent of  the  Baptist  Pottawatomie  manual  labor  school ; 
79.  Burton  A.  James,  agent  for  the  Sacs  and  Foxes  of  the 
Mississippi;  80.  Jno.  Montgomery,  agent  for  the  *'Kaws," 
or  Kansas  Indians;  81.  M-ixwell  McOasIin,  agent  for  the 
Weas  and  Hankeshaws,  Kaskaskias  and  Peorias,  and  Mi- 
amies < 
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•Non.— Papers  from  No.  20  to  Ko.  62,  inclusive,  relate  to  the  massacre  at  Spirit  Lake 
hf  a  pvty  of  Sioux. 
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Sonthem  saperintendency.     Reports,  &c.,  of  the — 

No.  82.  Elias  Rector,  superintendent ;  83.  Andrew  J.  Dom, 
agent  for  the  Osages,  Quapaws,  Senccas  and  Shawnees, 
and  Senecas ;  84.  John  Shoenmakers,  superintendent  of 
the  Osage  manual  labor  school ;  85.  J.  L.  French,  farmer 
for  the  Quapaws  ;  86.  George  Butler,  ageut  for  the  Chero- 
kees ;  87.  D.  D.  Hitchcock,  marshal  of  Cherokee  temper- 
ance society;  88  S.  A.  Worcester,  missionary  to  the 
Cherokees ;  89.  W.  A.  Duncan,  superintendent  of  Chero- 
kee public  schools  ;  90.  John  Ross,  principal  chief  of  the 
Cherokees,  to  the  nntional  council  ;  91.  Wm  H  Garrett, 
agent  for  the  Creeks ;  92.  Josiah  W.  Washburn,  agent 
for  the  Seminoles ;  93.  John  Lilley,  superintendent  of  the 
Seminole  mission ;  94.  Douglas  H.  Cooper,  agent  for  the 
Choctaws  and  Chickasaws  ;  95.  Cyrus  Byington,  mission- 
ary to  the  Choctaws  at  Stock  bridge  ;  96.  0.  P.  Stark,  mis- 
sionary to  the  Choctaws  at  Good  Land  station  ;  97.  C.  C. 
Copelaod,  missionary  to  the  Choctaws  at  Bennington  sta- 
tion ;  98.  William  and  Lewis  Cass  and  Simon  Hancock, 
native  Baptist  preachers ;  99.  J.  D.  Chamberlain,  super- 
intendent of  lyanubi  female  seminary  ;  100.  H.  Balentine, 
superintendent  of  Eoonsha  female  academy ;  161.  C. 
Kingsbury,  superintendent  of  the  Chuahla  female  semi- 
nary; 102.  T.  W.  Mitchell,  superintendent  of  Fort  Coffee 
and  New  Hope  academies ;  103.  Ebenezer  Hotchkin,  mis- 
sionary, and  principal  of  the  Living  Land  school ;  104. 
John  Edwards,  superintendent  of  Wheelock  female  semi- 
nary ;  106.  Qaylord  L.  More,  superintendent  of  Spencer 
academy  ;  106.  W.  B.  Baker,  superiutendent  of  Armstrong 
academy  ;  107.  J.  H.  Carr,  superintendent  of  Bloomfield 
Chickasaw  academy  ;  108.  J.  C.  Robinson,  superintendent 
of  Chickasaw  manual  labor  academy ;  109.  F.  M.  Paine, 
teacher  in  Chickasaw  manual  labor  school ;  110.  E.  Canch, 
superintendent  of  the  Colbert  institute;  111.  A.  H.  Mc 
Kissick,  agent  for  the  Wichitos  and  other  wild  tribes 

Texas  agency.     Reports,  &c. ,  of  the — 

No.  112.  Robert  S.  Neighbors,  supervising  agent  for  the  In- 
dians in  Texas;  113.  Supervising  Agent  Neighbors  to 
Major  General  Twiggs;  114.  M.  Leper,  agent  for  the  In- 
dians of  the  Comanche  agency  ;  115.  S.  P.  Ross,  agent  for 
the  Indians  of  the  Brazos  agency  ;  116.  Samuel  Church, 
farmer  at  the  Brazos  agency  ;  117.  Jonathan  Murray,  far- 
mer at  the  Brazos  agency ;  118.  James  M.  Taylor,  black- 
smith at  the  Brazos  agency ... 

New  Mexico  superintendency.     Reports,  &c.,  of  the — 

No.  119.  J.  L.  Collins,  superintendent ;  120.  Christopher 
Carson,  agent  for  the  Mohuache  Utahs  ;  121.  Samuel  M. 
Tost,  agent  for  the  Pueblos;  122.  Diego  Archuleta,  agent 
for  the  Utahs,  Capotes,  and  Apache  Jicarillrs;  123.  M. 
Stock,  agent  for  the  Indians  within  the  Apache  agency  ; 
124.  Superintendent  Collins,  transmitting  copies  of  letters 
from  Agent  Stock  and  Colonel  R.  C.  Bonneville,  United 
States  army ;  125.  Agent  Steck,  relative  to  an  interview 
held  with  a  deputation  of  Coyetero  Apaches ;  126.  Colonel 
Bonneville,  describing  the  region  watered  by  the  Gila  river 
127.  Lieutenant  Sylvester  Mowry,  describing  the  Territory 
of  Arizona,  or  the  '*  Gadsden  Purchase,"  and  the  tribes 
inhabiting  the  same 

Utah  superintendency.     Reports,  &c.,  of  the — 

No.  128.  Agent  Garland  Hurt,  relative  to  Mormon  mission- 
aries ;  129.  Acting  Commissioner  of  Indian  Affairs  to  the 
Secretary  of  the  Interior  upon  the  subject  of  these  mission- 
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aries;  130.  Acting  Commissioner,  for  consideration  by  the  | 
Secretary ;  131.  George  W.  Armstrong,  agent  for  the  In- 
dians in  Utah ;  132.  Brigbam  Young,  governor,  to  the 
Commissioner  of  Indian  Affairs ;  133.  Commissioner  of  In- 
dian Affairs  to  Governor  Young..... 

Oregon  and  Washington  superin tendency.  Reports,  &c. ,  of  the — 
No.  134.  J.  W.  Nesmith,  superintendent ;  135.  E.  C.  Fitz- 
hugh,  special  agent  for  the  Neuk-sack,  Samish,  and  Lum- 
mis  tribes ;  136.  G.  A.  Paige,  local  agent  at  the  Fort 
Kiteah  reservation ;  137.  M.  T.  Simmons,  agent  for  the 
Indians  of  Puget's  Sound  district ;  138.  B.  C.  Fay,  local 
agent  at  Penn's  Cove ;  139.  Thomas  S.  Hanna,  special 
agent  for  the  Indians  on  Puget's  Sound  ;  140.  W.  B.  Gos- 
nell,  agent  for  the  Nisqually,  Puyallup,  and  other  Indians; 
141.  Sidney  8.  Ford,  sr.,  special  agent  for  the  Indians  in 
the  western  distriot  of  Washington  Territory  ;  142.  J  Cain, 
agent  for  the  Indians  on  the  Columbia  river,  from  its 
mouth  to  the  Dalles:  143.  A.  Townsend,  local  agent  at 
White  Salmon  reservation ;  144.  A.  H.  Robie,  special 
agent  for  the  Indians  between  the  Columbia  river  and  the 
Cascade  mountains;  145.  William  Craig,  sub-agent  for 
the  Cayuses  and  Nez  Percys  ;  146.  W.  W.  Raymond,  sub- 
agent  for  the  Indians  within  the  Astoria  district;  147. 
B.  B.  Metcalfe,  agent  for  the  Indians  within  the  Siletca 
agency ;  148.  E.  P.  Drew,  sub-agent  for  the  Indians  within 
the  Umpqua  sub-agency  ;  149.  John  F.  Miller,  agent  for 
the  Willamette  tribes ;  150.  John  Ostrander,  teacher  of  the 
Bogue  Biver  and  Umpqua  school ;  161.  Mary  C.  Ostrander, 
teacher  of  Willamette  school;  162.  Amasa  Howe,  super- 
intendent of  farming  for  Willamette  tribes ;  153.  A.  P. 
Dennison,  agent  for  the  Indians  of  the  northeastern  dis- 
trict of  Oregon  ;  154.  B.  H.  LansJale,  agent  for  the  Flat 
Head  district ;  155.  William  Tichnor  to  Superintendent 
Nesmith  ;  156.  Superintendent  Nesmith  to  Wm.  Tichnor ; 

157.  Brigadier  General  Clarke  to  Superintendent  Nesmith  ; 

158.  Superintendent  Nesmith  to  Brigadier  General  Clarke; 
159  Assistant  Adjutant  General  Mackall  to  Superintendent 
Nesmith ;  160.  Assistant  Adjutant  General  Mackall  to 
Major  Garnett 

California  superintendency.     Reports,  &c.,  of  the — 

No.  161.  Thomas  J.  Henley,  superintendent;  162.  H.  P. 
Heintselman,  sub-agent  for  the  Klamath  reservation;  163. 
Vincent  E.  Geiger,  agent  for  the  Nome-Lackee  reservation; 

164.  H.  L  Ford,  sub-agent  for  the  Mendocino  rcsei-vation; 

165.  M.  B.  Lewis,  sub-agent  for  the  Fresno  farm ;  166. 
J.  R.  Vineyard,  agent  for  the  Indians  of  Tejon  ;  157.  Be- 
connoissanoe  through  the  country  around  Cape  Mendocino, 
by  James  Tobin  ;  168.  CommiRsioner  of  Indian  Affairs  to 
Superintendent  Henley,  relative  to  the  concentration  of 
the  Indians  upon  the  reservations  in  California 

In  relation  to  the  claim  of  the  St.  Regis  Indians  to  lands  in 
Kansas 


Report  of  the  Second  OomptrcHUr^  tnz  : 

A  statement  of  the  Appropriations  for  the  service  of  the  Indian  de- 
partment for  the  year  ending  June  30,  1857 . ^ 
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Jiq)ort8  of  the  Auditor  qf  the  Port  Office  DepaHment,  viz: 

Statement  relating  to  the  revenue  of  the  Post  Office  Department 
from  foreign  and  domestic  postages  ;  postage  accounts  with 
foreign  governments;   revenue  from   the  several  lines  of 
steamers ;  classification  of  suits  instituted  for  the  recovery 
of  balances  from  delinquent  postmasters,  &c .... 
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11 

1083 

Reporii  of  the  Enginur  Office,  viz: 

Al»  «8ti?n«-tfl  for  A  fnrt  at  Ni»w  Tnlp.fe,  "Morih  0»^r"linft- - --- 

1 
1 
1 

7 

15 
16 

1 

Estimates  for  the  improvement  of  certain  harbors  on  Lake  Erie 

Estimates  for  the  improvement  of  rivers  and  harbors  in  New  York. 

1 
1 

On  the  operations  of  his  office  during  the  pagt  year,  accompanying 
the  President's  annual  message,  (part  1)  ..... .. 
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11 

718 

R^rt  of  the  Resident  Physician  of  the  Washinglon  Infirmary,  viz : 

On  the  operations  of  his  office  during  the  past  year,  accompanying 
the  President's  annual  message,  (part  1). ........ ......... 

2 

11 

730 

Reports  of  the  Board  of  Visitors  of  the  Government  Hospital  fvr  the  Insane, 

viz: 

Second  annual  report  acoompanving  the  President's  annual  message, 
(part  1,)  and  accompanied  by  the  report  of  the  superintend- 
ent, &c.,  for  the  continuation  of  the  buildings  for  said  hos- 
pital  

2 

11 
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Reports  of  the  president  of  the  Columbia  Institution  for  the  deaf,  dumb,  and 
bknd,  viz : 

On  the  condition  of  said  institution  on  the  1st  day  of  July  last,  ac- 
companying the  President's  annual  message  on  the  state  of 
the  Union,  (part  1) 
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11 

744 

Report  of  the  Warden  qf  the  Penitentiary  of  the  District  of  Columbia. 

Accompanying  the  President's  annual  message  on  the  state  of  the 
Union,  (part  1) 
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11 
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Rq)ort  of  the  Engineer  in  charge  of  the  IMe  Falls  bridge. 

Accompanying  the  President's  annual  message  on  the  state  of  the 
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MESSAGE 


PRESIDENT   OF  THE  UNITED  STATES, 


ISr  ANIWER  TO 


A  resolution  of  the  Senate  cutting  for  infarmaivon  relative  to  the  seizure, 
in  the  valley  of  SUana^  in  Peru,  by  tlie  authorities  of  Chile,  of  the 
proceeds  of  the  cargo  of  the  brig  Maoedoniany  the  property  of  citizens 
of  the  United  States. 


April  SO,  1856.^Referred  to  the  Committee  on  Foreign  Relatione. 

Mat  12,  1858. — Motion  to  print  referred  to  the  Committee  on  Printing. 

Mat  18, 1868. — Report  in  favor  of  printing  lubmitted,  ooneidered,  and  agreed  to. 


To  the  Senate  of  the  United  States : 

I  traasmit  a  report  from  the  Secretary  of  State,  in  answer  to  the 
resolution  of  the  Senate  of  the  24th  ultimo,  requestine  information 
relative  to  the  seisure,  in  the  valley  of  Sitana,  in  PerU|  oy  authorities 
of  Chile,  of  a  sum  of  money  belonging  to  citizens  of  the  United  States. 

JAMES  BUCHANAN. 

Washington,  AprU  28,  1868. 


Departmrnt  of  State, 

Washington,  April  28,  1858. 
The  Secretary  of  State,  to  whom  was  referred  the  resolution  of  th« 
Senate  of  the  24th  ult.,  requesting  the  President,  ''  if  it  be  not  incom- 
patible with  the  public  interest,  to  communicate  to  the  Senate  the  cor- 
resnondenoe  between  the  government  of  Chile  and  that  of  the  United 
States,  and  other  documents  on  file  in  the  Department  of  State,  in 
relation  to  the  seisure,  by  the  authorities  of  Chile,  at  Sitana,  in 
Peru,  of  the  proceeds  of  cargo  of  the  brig  '  Macedonian,'  the  property 
of  citizens  of  the  United  States,"  has  the  honor  to  lay  before  the 
President  the  documents  mentioned  in  the  accompanying  list. 
liespectfully  submitted. 

LEWIS  CASS. 
To  the  Pkhbidbnt. 
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2  SEIZURE  OF  PROCEEDS  OF  CARGO 

List  of  papers  accompanying  the  report  of  the  Secretary  of  State  to  the 
Freaident,  of  the  2Sth  of  April,  1858. 

Mr.  Forsyth  to  Mr.  Pollard,  with  an  accompaniment,  December  14, 
1840. 

Mr.  Pollard  to  the  Secretary  of  State,  March  18,  1841,  extract. 

The  Bame  to  Mr.  Webster,  with  two  accompaniments,  July  7, 1841, 
extract. 

Mr.  Pendleton  to  Mr.  Webster,  Febraary  26,  1843,  extract. 

The  same  to  the  same,  with  two  accompaniments,  August  24,  1843, 
extract. 

Mr.  Pendleton  to  the  Secretary  of  State,  with  two  accompaniments, 
December  16,  1843,  extract. 

The  same  to  the  same,  with  an  accompaniment^  January  17,  1844, 
extract. 

Mr.  Upshur  to  Mr.  Pendleton,  February  21,  1844. 

Mr.  Pendleton  to  the  Secretary  of  State,  with  three  accompaniments, 
March  1,  1844. 

The  Minister  for  Foreign  Affairs  to  Mr.  Pendleton,  May  25,  1844. 

Mr.  Pendleton  to  the  Secretary  of  State,  May  27,  1844. 

Mr.  Pendleton  to  the  Minister  for  Foreign  Affairs,  June  6,  1844. 

The  Minister  for  Foreign  Affairs  of  Chile  to  Mr.  Pendleton,  June 
12,  1844. 

Mr.  Oralis  to  Mr.  Crump,  October  30, 1844. 

Mr.  Crump  to  the  Secretary  of  State,  with  seven  accompaniments, 
•October  23,  1845. 

The  same  to  the  same,  March  18,  1846,  extract. 

The  same  to  the  same,  September  6,  1846,  extract. 

List  of  documents  filed  by  the  claimant  and  the  Chilean  government. 

Mr.  Carvallo  to  Mr.  Buchanan,  November  28,  1846,  translation, 
with  translation  of  memorial  and  index,  with  accompaniments. 

Answer  of  the  claimants  with  accompaniments^  as  per  index  here- 
with. 

Mr.  Buchanan  to  Mr.  Gillett,  April  27,  1848. 

Mr.  Gillett  to  Mr.  Buchanan,  May  29,  1848. 

Mr.  Buchanan  to  Mr.  Carvallo,  July  25,  1848. 

Mr.  Carvallo  to  Mr.  Buchanan,  translation,  with  accompaniments, 
as  per  index,  December  28,  1848. 

Mr.  Hunter  to  Mr.  Carvallo,  May  24, 1852. 

Mr.  Carvallo  to  Mr<,  Webster,  August  26,  1852,  translation. 

Mr.  Webster  to  Mr.  Carvallo,  September  2,  1852. 

Mr.  Carvallo  to  Mr.  Everett,  February  5, 1853,  translation. 

'The  same  to  the  same,  February  17,  1853,  translation. 

Mr.  Everett  to  Mr.  Carvallo,  February  23,  1853. 

JMr.  Carvallo  to  Mr.  Everett,  February  28,  translation. 

Mr.  Everett  to  Mr.  Carvallo,  March  3,  1853. 

Supplementary  memorial  of  T.  H.  Perkins,  March  6,  1853. 

Memorial  of  the  executors  of  John  S.  Ellery,  March  6,  1853. 

Synopsis  of  further  proof  with  four  accompaniments. 

Mr.  Carvallo  to  Mr.  Marcy^  May  31,  1853,  translation. 

Mr.  Marcy  to  Mr.  Carvallo,  June  2, 1853. 
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OP  THE  BRIO  MAGEDONIAK.  8 


ifr.  Forsyth  to  Mr.  Pollard. 

No.  21.]  Department  op  State, 

Washington^  December  14,  1840. 

Sir  :  The  accompanying  memorial  and  docaments  relate  to  a  com- 
plaint against  the  government  of  Chile,  by  Thomas  H.  Perkins,  of 
Boston,  for  the  seizure  of  a  large  sum  of  money  belonging  to  him  by  offi* 
cers  in  the  service  of  that  government,  and  for  its  detention  and  use  by 
them.  Although  the  seizure  was  made  only  a  short  time  subsequently 
to  that  for  which  you  have  recently  been  promised  reparation  by  the 
government  of  Chile,  the  memorial  satisfactorily  explains  the  causes 
which  have  led  to  the  delay  on  the  part  of  the  complainant  in  asking  for 
the  interposition  of  this  government.  The  other  circumstances  of  the 
case  are  likewise  so  amply  set  forth  in  the  memorial,  that  it  is  deemed 
unnecessary  at  present  to  expatiate  upon  them.  The  allegations  are 
considered  to  be  sufficiently  supported  by  the  proof  to  warrant  the 
presentation  of  the  complaint  to  the  Chilean  government,  with  a  de- 
mand for  reparation,  which  course  you  will  accordingly  adopt. 

I  am,  sir,  your  obedient  servant, 

JOHN  FORSYTH. 

Richard  Pollard,  Esq., 

Charge  d' Affaires  of  the  United  States,  Santiago  de  Chile. 


MEMORIAL  OP  THOMAS  H.  PELIKINS. 
To  the  honorable  the  Secretary  of  State  of  the  Unit>ed  States: 

The  memorial  of  Thomas  H.  Perkins,  of  Boston,  in  the  common- 
wealth of  Massachusetts,  merchant,  a  citizen  of  the  United  States,  for 
himself  and  all  others  whom  it  may  concern,  respectfully  represents, 
that  early  in  the  year  1818  the  brig  '*  Macedonian,"  owned  by  John 
S.  Ellery,  and  commanded  by  Eliphalet  Smith,  sailed  from  Boston 
with  a  valuable  cargo  on  board,  belonging  to  said  Ellery  and  your 
memorialist,  and  a  number  of  other  persons,  all  citizens  of  the  United 
States,  on  a  trading  voyage  to  South  America  and  elsewhere,  as  might 
be  found  expedient.  Said  vessel,  after  visiting  several  places  on  the 
coast  of  Chile  and  Peru,  and  the  disposing  of  pnrt  of  her  cargo,  pro- 
ceeded to  Callao,  the  seaport  of  Lima,  where  Captain  Smith  disposed 
of  the  residue  of  his  cargo  for  the  sum  of  about  one  hundred  and  forty- 
five  thousand  dollars. 

Of  this  sum  sixty  thousand  dollars  and  upwards  in  specie  was  for- 
warded by  Captain  Smith,  under  the  care  of  an  agent,  to  Guamey,  to 
which  place  his  vessel  had  gone  before  the  receipt  of  tho  money.  He 
himself  left  Lima  soon  after  with  the  remaining  eighty  thousand  dol- 
lars and  upwards  in  specie,  proceeds  of  the  said  sale,  under  his  own 
charge,  and  was  travelling  with  it  towards  Guamey,  where  he  was 
seized  by  a  party  of  Chilean  soldiers,  and  carried,  together  with  the 


Digitized  by  VjOOQIC 


4  BEIZUBE  OF  PROCEEDS  OF  CARGO 

money,  on  board  a  ship  called  the  O'Higgins,  commanded  by  Lord 
Cochranei  the  admiral  of  Chile,  on  or  about  the  5th  day  of  April,  A. 
D.  1819.  After  several  days  detention  as  a  prisoner,  and  being  com- 
pelled to  sign  a  paper  relinquishing  all  claim  to  the  eighty  thousand 
dollars  and  upwards  of  specie.  Captain  Smith  was  released  and  suf- 
fered to  go  on  board  his  own  vessel  at  Guamey,  where  he  expected  to 
find  the  sixty  thousand  dollars  and  upwards  which  he  had  forwaided 
in  charge  of  his  agent.  But,  in  the  meantime,  the  agent  having 
heard  of  the  seizure  of  Captain  Smith  by  Lord  Cochrane,  had  thought 
it  safer  to  deposit,  and  consequently  did  deposit,  the  sixty  thousand 
dollars  and  upwards  in  his  charge  on  board  of  a  French  brig  called 
the  Gazelle,  then  lying  at  Guamey,  in  preference  to  delivery  on  board 
of  the  Macedonian,  where  he  feared  Lord  Cochrane  would  follow  it. 
The  circumstance,  however,  soon  came  to  the  knowledge  of  Lord 
Cochrane,  who  thereupon  captured  the  French  brig,  and  compelled 
her  captain  to  sign  a  paper  relinquishing  the  specie  to  him  in  consid- 
eration of  his  releasing  the  said  captain  and  his  vessel  from  further 
detention. 

The  two  seizures  by  Lord  Cochrane  of  eighty  thousand  dollars  and 
upwards,  and  of  sixty  thousand  dollars  and  upwards,  were  the  subject 
of  a  memorial  presented  to  this  department,  in  the  year  1820,  by 
John  S.  Ellery  and  your  present  memorialist,  and  divers  other  persons 
whose  names  are  thereto  subscribed,  and  who  were  interested  in  the 
said  sums  of  money  as  proceeding  from  the  sale  of  goods  shipped  at 
Boston  for  their  account.  That  memorial  sets  forth,  at  length,  the 
facts  connected  with  these  seizures,  a  general  outline  of  which  only  is  here 
given,  and  the  said  seizures  being  thus  brought  to  the  distinct  notice  of 
the  department,  they  have  consequently  been  made  the  subject  of  nego- 
tiation by  the  United  States  with  the  government  of  Chile  from  time  to 
time,  and  the  negotiations  have  recently  resulted  in  a  proposal,  on  the 
part  of  the  latter  government,  to  admit  the  claim  for  the  eighty  thousand 
dollars  taken  from  the  person  of  Smith,  in  full,  and  the  claim  for  the 
sixty  thousand  dollars  taken  from  the  French  brig,  in  part,  and  to 
pay  for  both  the  sum  of  $104,000,  with  interest,  in  full  settlement 
therefor,  which  sum  your  present  memorialist,  as  the  constituted 
agent  of  all  parties  interested  therein,  has  heretofore  signified  to  the 
department  his  and  their  willingness  to  accept. 

Considering,  therefore,  the  claims  for  the  two  seizures  above  men- 
tioned as  substantially  settled,  your  memorialist  would  now  ask  the 
attention  of  this  department  to  another  and  distinct  claim  against  the 
same  government,  growing  outof  a  third  and  subsequent  seizure  by  Lord 
Cochrane,  in  the  year  1821,  of  another  large  sum  of  money  belonging 
to  and  represented  by  your  memorialist,  and  having  no  connexion 
with  the  former  seizures  ahove  mentioned,  notwithstanding  the  money 
last  taken  proceeded  also  from  sales  of  goods  landed  from  said  brig 
'^  Macedonian,"  and  was  under  the  charge  of  the  same  captain, 
EliphaUt  Smith. 

Indeed  the  former  seizures  are  now  alluded  to,  and  some  of  the  cir- 
cumstances attending  them  have  been  briefly  described,  only  for  the 
purpose  of  presenting  a  connected  history  of  the  brig  ''Macedonian's" 
voyage,  and  lest,  for  the  want  of  such  distinctness  in  the  narration  the 
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f^resent  subject  of  complaint  should,  from  mere  similarity  of  names  and 
apse  of  time,  be  confounded  by  the  officers  of  the  Chilean  government 
with  that  which  has  heretofore  been  the  subject  of  negotiation  and 
agreement. 

After  the  two  seizures  above  mentioned,  made  by  Lord  Cochrane  in 
April,  1819,  the  brig  ''Macedonian,"  under  the  command  of  said 
Smith,  continued  to  trade  for  some  time  at  various  ports  on  the  South 
American  coast,  and  finally  proceeded  thence  to  Canton,  in  China, 
with  a  permit  obtained  from  the  authorities  in  Peru,  to  import  into 
that  country  a  cargo  from  China. 

At  Canton,  on  or  about  the  9th  of  October,  1820,  an  invoice,  con- 
sisting of  upwards  of  five  hundred  cases  and  boxes  of  merchandise,  to 
the  amount  of  fifty-four  thousand  dollars  and  upwards  at  its  cost  in 
Canton,  was  shipped  on  board  of  her  by  the  house  of  Perkins  &  Co. 
of  that  place,  which  house  consisted  of  James  Perkins,  since  deceased, 
and  Thomas  H.  Perkins,  your  memorialist,  both  resident  at  Boston, 
and  John  B.  Cushing,  a  citizen  of  the  United  States,  then  resident  at 
Canton,  and  there  conducting  the  business  of  said  house,  who  has 
since  relinquished  to  your  memorialist  and  his  late  co-partners,  by  a 
general  settlement,  his  interest  in  all  outstanding  claims  of  said  house, 
as  will  appear  by  his  certificate  herewith  presented.  Said  merchan- 
dise was  shipped  under  the  care  of  said  Smitb  for  the  account  and 
risk  of  the  said  house  of  Perkins  &  Co.,  on  a  trading  voyage  to  South 
America,  and  the  proceeds  to  be  accounted  for  either  to  said  house  in 
Canton,  or  to  the  house  of  J.  &  T,  H.  Perkins,  of  Boston,  (of  which 
house  your  memorialist  is  now  the  only  surviving  member,)  according 
as  the  said  brig  should  either  return  to  Canton  or  proceed  to  the 
United  States,  which  was  to  depend  upon  ulterior  circumstances. 

The  residue  of  the  cargo  being  made  up  by  said  Smith  from  funds 
of  other  citizens  of  the  United  States,  now  represented  by  your  me- 
morialist, in  the  latter  part  of  the  year  1820  the  brig  ''Macedonian," 
having  this  merchandise  on  board,  sailed  from  Canton  to  South 
America  with  the  intention  of  trading  there  if  favorable  markets 
should  be  found.  Early  in  the  year  1821  she  arrived  at  the  port  of 
Arica,  on  the  coast  of  Peru,  where  Captain  Smith,  finding  a  prospect 
of  highly  favorable  markets  in  that  city  and  in  the  neighboring 
country,  was  induced  to  land  the  whole  of  the  said  merchandise,  and 
expose  the  same  for  sale.  A  portion  only  was  sold,  partly,  it  is  be- 
lieved, in  or  near  Arica,  ana  partly  in  a  town  called  Tacna,  about 
twenty  miles  eastward  of  Arica,  at  a  profit  of  nearly  three  dollars  for 
one  of  the  invoice  cost,  and  Captain  Smith  had  received  therefor  the 
large  sum  of  sixty  thousand  dollars  in  coined  silver,  and  the  further 
sum  of  ten  thousand  four  hundred  dollars  and  twelve  and  a  half  cents 
in  plata  pina,  or  silver  bars,  the  whole  amounting  to  seventy  thousand, 
four  hundred  dollars  and  twelve  and  a  half  cents,  with  which  sum, 
as  well  as  the  residue  of  the  goods  still  unsold,  he  was  proceeding  to 
the  city  of  Arequipa,  in  said  Peru,  with  the  view  of  making  farther 
sales  and  otherwise  prosecuting  the  business  of  his  voyage,  when  on 
the  ninth  day  of  May,  in  said  year  1821,  about  three  o'clock  in  the 
morning  he  was  overtaken  and  arrested  in  the  valley  of  Sitana,  by 
a  party  of  armed  soldiers  in  the  service  of  the  republic  of  Chile, 
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nnder  the  command  of  one  Don  Lorenzo  Balder rama,  who  required  him 
to  deliver  up  the  silver  on  the  spot.  This  Captain  Smith  at  first  de- 
clined to  do,  alleging  and  offering  to  show  that  it  was  the  property  of 
citizens  of  the  United  States,  peaceably  pursuing  a  lawful  trade,  and 
was  not  subject  either  to  capture  by  right  of  war,  or  to  seizure  for  vio- 
lation of  any  law  of  the  country  ;  and  that  he  might  be  the  better  able 
to  follow  and  identify  the  property  in  case  the  same  should  be  for- 
cibly taken  from  him,  he  begged  the  commanding  officer,  if  he  chose 
to  take  possession  of  the  silver,  to  take  the  merchandise  also,  and  to 
permit  him  to .  accompany  the  whole  to  Lieutenant  Colonel  Miller, 
under  whose  orders  the  officer  professed  to  act,  giving  as  a  reason  for 
this  request,  that  if  the  silver  alone  were  taken  he  should  be  com- 
pelled to  abandon  it,  being  bound  to  accompany  the  goods,  as  more 
valuable  than  the  silver,  to  Arequipa,  and  that  consequently  he  should 
be  unable  to  make  an  immediate  representation  of  his  case  to  said 
Miller.  This  the  officer  refused,  on  the  ground  that  his  orders  were 
peremptory  and  exfended  only  to  the  silver,  which  he  waa  at  all  events 
to  take ;  and  Captain  Smith  finding  all  remonstrances  unavailing, 
and  resistance  useless,  finally  agreed  to  deliver  up  the  silver  on  con- 
dition of  receiving  from  the  officer,  by  way  of  voucher  for  its  eventual 
recovery,  a  receipt  or  certificate,  written  in  Spanish,  of  which  the 
original  is  exhibited  herewith,  and  the  following  is  a  translation. 

'*  Captain  Lorenzo  Balderram a,  by  order  of  Lieutenant  Colonel 
Miller,  who  is  in  the  service  of  the  government  of  Chile,  has  forcibly 
taken  from  Mr.  Eliphalet  Smith,  a  citizen  of  the  United  States,  twelve 
loads  of  coined  silver,  each  load  containing  two  bags,  each  of  which 
contains  two  thousand  and  five  hundred  dollars ;  and  two  loads  of 
silver  in  bars,  each  load  containing  three  bars  ;  which  property  Cap- 
tain Smith  declared  belonged  to  citizens  of  the  United  States." 

Dated  ''Valley  of Sitana,  May  9,  1821. 

'« LORENZO  BALDERRAMA." 

The  Lieutenant  Colonel  Miller  here  referred  to,  (now  holding  a  com- 
mission of  Gran  Mariscal  under  the  republic  of  Peru,)  was  at  that 
time  commander  of  the  land  forces  attached  to  an  expedition,  con- 
sisting of  several  vessels-of-war,  and  a  body  of  troops  of  the  republic 
of  Chile,  under  the  general  command  of  Lord  Cochrane. 

The  immediate  object  of  the  expedition  at  that  time,  was  the  cap- 
ture of  the  neighboring  city  of  Arica,  then  in  the  occupation  of  Spain. 
The  Chilean  admiral's  ship  came  to  anchor  ofi*  that  port,  and  the  offi- 
cer who  took  the  money  immediately  repaired  thither  and  delivered 
it  to  Lord  Cochrane,  by  whose  order  it  was  taken  on  board  his  flag- 
ship, and  soon  after  distributed  among  the  squadron,  either  as  prize 
money  or  to  discharge  arrears  of  pay  due  to  the  officers  and  men  in 
the  service  of  Chile. 

Captain  Smith  proceeded  with  his  remaining  goods  to  Arequipa, 
where  he  immediately  entered  a  complaint  before  a  magistrate,  and 
caused  the  depositions  of  three  fellow  travellers,  who  were  eye-wit- 
nesses of  the  seizure  of  the  silver,  to  be  taken  and  duly  authenticated. 

A  copy  and  translation  of  this  document,  as  well  as  Balderrama's 
receipt,  are  herewith  presented. 
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Every  proper  effort  was  afterwards  made  by  Captain  Smith  to 
obtain  a  restitution  of  the  property  thus  forcibly  wrested  from  him, 
but  without  success.  The  South  American  governments  being  at 
that  time  in  a  revolutionary  state,  and  engaged  in  war  with  the 
mother  country,  it  will  easily  be  seen,  as  General  Miller's  deposition 
admits,  that  no  tribunal  could  be  found  competent  and  ready  to  com- 
pel the  restitution  of  property  which  had  been  illegally  taken  and  ap- 
plied to  the  public  service  ;  and  it  is  sufficiently  notorious  that  all 
applications  to  Lord  Cochrane  himself  were  entirely  unavailing,  in 
respect  to  any  of  the  seizures  made  by  him.  It  is  to  be  regretted  that 
the  death  of  Captain  Eliphalet  Smith,  has  made  it  impossible  to  furnish 
the  complete  testimony  which  he  could  have  given  respecting  all  the 
facts,  circumstances,  and  documents  connected  with  the  case  ;  but  the 
fact  of  the  seizure  is  put  beyond  all  question  by  the  documents  already 
referred  to  ;  and  his  own  declarations  made  at  the  time  of  the  seizure, 
and  afterwards,  as  to  the  material  fact  of  the  ownership  of  the  property 
by  citizens  of  the  United  States,  is  proved  both  by  Balderrama's  re- 
ceipt, and  the  record  of  the  proceedings  before  the  magistrate  of  Are- 
quipa,  and  also  by  the  deposition  of  General  Miller,  the  same  officer 
referred  to  by  Balderrama,  which  has  recently  been  taken  at  Boston, 
and  is  herewith  presented. 

The  important  fact  of  the  use  to  which  the  silver  was  put  by  Lord 
Cochrane  is  also  unequivocally  proved  by  the  deposition  of  General 
Miller,  who  was  personally  cognizant  of  that  transaction.  The/e- 
niaining  fact  of  ownership  by  the  house  of  Perkins  &  Co.  is  also  dis- 
tinctly proved  by  the  declarations  of  Smith,  and  testified  to  by  General 
Miller  ;  and  these  are  now  corroborated  by  the  following  documentary 
evidence,  which  diligent  search  has  recently  brought  to  light,  and 
which  is  herewith  presented,  viz  : 

First.  The  original  invoice  of  goods  shipped  by  Perkins  &  Co.  at 
Canton  for  their  own  account,  under  their  signature  affixed  by  J.  P. 
Cushing,  at  the  time  of  its  date. 

Second.  An  original  bill  of  lading  of  the  same  signed  by  Captain 
Smith. 

Third.  An  original  agreement  relative  to  the  disposition  of  the 
goods,  endorsed  on  the  bill  of  lading,  and  signed  both  by  said  Smith 
and  Perkins  &  Co.,  of  Canton. 

Fourth.  An  original  account  of  the  sales  of  that  part  of  the  said 
invoice  (171  cases  and  sundry  pieces  of  merchandise,  producing  the  sum  of 
$33,000  and  upwards)  which  was  sold  at  Tacna,  signed  also  by  said 
Smith,  and  dated  at  Tacna  on  the  4th  of  May,  1821. 

To  these  are  added  several  affidavits  to  prove  the  genuineness  of 
these  documents,  as  well  as  the  cession  of  J.  B.  Cushing's  interest  in 
the  concern  to  your  memorialist  and  his  copartner  in  Boston. 
Smith's  accounts  of  the  other  sales  preceding  the  capture  either  mis- 
carried by  some  mischance  or  were  forwarded  to  other  persons  than 
your  memorialist,  or  have  been  otherwise  lost  or  mislaid,  so  that  the 
same  are  not  now  in  the  possession  of  your  memorialist  to  the  best  of 
his  knowledge  and  belief. 

The  lapse  of  twenty  years,  and  the  apparent  hopelessness  of  all 
recovery  while  the  Chilean  government  uniformly  refused  to  listen  to 
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the  well  founded  claim  for  former  seizures,  which  was  presented  im- 
mediately after  their  occnrrenoei  and  is  only  recently  acknowledged, 
makes  it  rather  remarkable  that  so  much  original  docnmentary  evi- 
dence as  yonr  memorialist  is  now  enabled  toprmlnce  should  hare  beeu 
preserved  to  this  distant  day. 

It  cannot  be  deemed  necessary  for  your  memorialist  to  enlarge  upon 
the  general  character  of  this  claim,  which  stands  upon  the  strongest 
grounds  of  justice  and  national  honor.  The  prominent  facts  are  that 
the  property  seized  was  not  only  the  property  of  citizens  of  the  United 
States,  but  was  at  the  moment  of  seizure  in  the  actual  custody  of  a 
citizen  of  the  United  States,  openly  engaged  in  a  lawful  trade,  and 
personally  travelling  with  it  for  that  purpose,  in  the  territory  of  Peru, 
with  which  country,  as  well  as  the  neighboring  republic  of  Chile  apd 
the  ancient  kingdom  of  Spain,  which  still  claimed  a  disputed  sover- 
eignty over  that  region,  his  own  country  was  on  a  footing  of  perfect 
amity. 

No  war  was  existing  between  Chili  and  Pern  as  such,  although  the 
people  of  both  those  republics  were  equally  engaged  in  a  common 
struggle  to  throw  off  the  yoke  of  Spanish  dominion,  and  were  endeav- 
oring to  gain  possession  of  certain  fortified  places  still  held  by  the 
Spanish  forces.  With  that  view  solely  the  expedition  commanded  by 
Lord  Cochrane  was  fitted  out  by  the  Chilean  government,  and  the 
troops  belonging  to  it  landed  on  the  Peruvian  coast.  The  particular 
officer  who  gave  the  order  for  the  capture  of  this  specie  (Major  Soler) 
did  so  only  upon  a  false  surmise,  that  it  might  be  Spanish  property 
in  the  act  of  removal  from  Arica,  against  which  city  his  force  was 
then  on  the  march.  In  the  report  to  his  superior  he  pretends  no 
other  justification. 

The  subaltern  whom  he  details  for  this  duty  (Balderrama)  does  not 
even  find  the  property  under  the  protection  of  a  Spanish  force  or  a 
Spanish  flag,  but  simply  in  charge  of  its  apparent  owner,  accompa- 
nied by  a  small  party  of  peaceful  travellers.  Proof  is  offered  to  him 
that  it  is  not  Spanish  property,  but  the  property  of  citizens  of  the 
United  States,  as  it  in  fact  was.  Acting  under  a  positive  order,  how- 
ever, he  nevertheless  captures  it,  and  declines  going  into  any  inquiry 
respecting  the  ownership,  but  at  the  same  time  gives  a  receipt  directly 
acknowledging  that  the  person  in  whose  possession  it  was  found  is  a 
citizen  of  the  United  States,  and  that  the  property  was  claimed  by  him 
as  belonging  to  citizens  of  this  country. 

The  property  thus  captured  he  delivers  forthwith  to  Lord  Cochrane, 
commander  of  the  Chilean  expedition,  who,  of  course,  takes  it  under 
notice  of  the  claim  on  behalf  of  citizens  of  the  United  States.  No 
legal  adjudication  is  had,  however,  nor  is  any  inquiry  ordered  by 
Lord  Cochrane  upon  the  question  whether  it  is  Spanish  property,  and 
therefore  lawful  prize  or  not ;  but,  without  any  regard  to  the  circum- 
stance of  friendly  ownership,  it  is  at  once  devoted  to  the  use  of  the 
Chilean  government,  by  distribution  either  as  prize  money  or  pay 
an^ong  the  o£Scers  and  men  in  their  military  service;  after  which 
distribution,  notwithstanding  the  plenary  evidence  of  the  true  charac- 
ter of  the  property,  neither  was  Lord  Cochrane  willing,  nor  was  the 
Chilean  government  at  that  time  in  a  situation  to  consent  to  its  resti- 
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tntion.  All  these  facts  are  clearly  proved  by  the  testimony  of  General 
Miller,  who  was  with  Lord  Cochrane  at  the  time,  and  acting  under 
his  command. 

This  is  not,  therefore,  even  the  common  case  of  neutral  property 
captured  under  an  enemy's  flag,  which  has  long  since  been  held  ex- 
empt from  the  law  of  prize,  but  far  clearer,  viz :  the  case  of  friendly 
property  taken,  after  notice  that  it  was  so  upon  friendly  territory,  by 
a  friendly  power,  and  devoted  to  public  uses,  without  any  pretext  of 
justification  but  the  exigencies  of  the  time,  and  the  surmise  of  an 
inferior  officer,  previous  to  the  fact  of  seizure,  that  it  might  be  the 
property  of  an  enemy,  upon  which  supposition  only  had  he  ventured 
to  order  its  capture.  It  cannot  be  regarded,  therefore,  by  the  Chilian 
government  itself,  when  the  facts  are  once  brought  to  their  notice,  in 
any  other  light  than  the  taking  to  its  own  use,  by  mere  mistake,  of 
the  private  property  upon  which  it  had  no  claim,  of  friendly  foreigners. 
From  that  time  to  the  present,  the  Chilian  government  has  enjoyed 
the  benefit  derived  from  that  property,  while  the  individual  owner 
has  been  unjustly  deprived  of  its  use. 

Wherefore  your  memorialist  respectfully  prays  that  such  measures 
may  be  taken  by  this  department  as  shall  lead  to  a  prompt  reimburse- 
ment of  the  principal  sum,  with  interest  from  the  time  of  the  seizure. 

T.  H.  PERKINS. 
Boston,  November  31,  1840. 


To  WiUiam  J.  Hubbard  and  Thomas  N,  Dexter,  Esqs.,  two  Justices  of 
the  Peace  for  the  county  of  Suffolk,  Quorum  Unus. 

Thomas  H.  Perkins,  of  Boston,  in  the  county  of  Suffolk  and  com- 
monwealth of  Massachusetts,  one  of  the  United  States  of  America, 
merchant,  states  that  he  is  the  only  surviving  member  of  the  late 
house  of  J.  &  T.  H.  Perkins,  of  said  Boston  ;  and  that,  in  the  year 
1821  (eighteen  hundred  and  twenty-one)  he  was  also  a  member  of  the 
house  of  Perkins  &  Company,  of  Canton  ;  that  said  last  mentioned 
house,  early  in  that  year,  shipped  a  large  amount  of  merchandise  at 
Canton,  in  the  empire  of  China,  for  the  account  and  risk  of  the  said 
house,  on  board  the  brig  Macedonian,  Eliphalet  Smith,  master  and 
supercargo,  bound  on  a  trading  voyage  to  the  coast  of  South  America, 
and  thence  to  the  United  States,  where  the  said  merchandise,  or  its 
proceeds,  was  to  be  delivered,  or  accounted  for,  to  the  said  house  of  J. 
&  T.  H.  Perkins ;  that  the  said  brig  sailed  on  her  said  voyage,  and 
arrived  on  the  coast  of  Peru,  where  the  said  merchandise  was  landed 
for  sale,  and  a  large  part  thereof  was  sold  by  said  Smith  at  a  place 
called  Tacna,  in  said  Peru,  for  which  he  received  coined  silver  and 
bullion  to  the  amount  of  seventy  thousand  dollars  and  upwards,  with 
which,  and  the  residue  of  said  merchandise,  he  was  journeying,  on  or 
about  the  ninth  day  of  May,  in  the  year  last  aforesaid,  from  said  Tacna 
to  the  city  of  Arequipa,  in  Peru,  for  the  jjurpose  of  disposing  of  the 
residue  of  said  merchandise,  when  he  was  arrested  on  his  said  journey 
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by  a  party  of  soldiers  attached  to  an  expedition  under  the  command 
of  Lord  Cochrane,  then  in  the  service  of  the  republic  of  Chile,  and 
compelled  to  deliver  up  all  the  said  specie  and  bullion  for  the  use  of 
the  said  expedition,  notwithstanding  his  protest  that  the  property  be- 
longed solely  to  citizens  of  the  United  States  of  America,  and  was  not 
subject  to  capture  by  the  laws  of  war  ;  that  William  Miller,  a  general 
officer  of  the  republic  of  Peru,  now  in  Boston,  was  at  that  time  an 
officer  in  the  seivice  of  the  republic  of  Chile,  and  attached  to  the  ex- 
pedition aforesaid,  under  the  command  of  Lord  Cochrane  ;  that  the 
said  Thomas  H.  Perkins  is  desirous  of  obtaining  the  testimony  of  said 
Miller  respecting  the  transaction  aforesaid,  for  the  purpose  of  present- 
ing a  claim  for  indemnity  against  the  government  of  Chile,  which  tes- 
timony said  Miller,  in  consequence  of  his  late  and  present  relations  to 
the  said  government,  declines  giving,  unless  he  shall  be  compelled  by 
law  so  to  do. 

Wherefore  the  said  Thomas  H.  Perkins  is  desirous  of  taking  the 
deposition  of  said  Miller,  according  to  the  laws  of  this  commonwealth, 
to  be  preserved  in  perpetual  remembrance  of  the  thing,  and  prays  that 
he  may  be  legally  summoned  to  certify  accordingly.  And  said  Per- 
kins further  states  that  no  person  is  adversely  interested,  to  his 
knowledge,  except  the  said  republic  of  Chile,  and  he  does  not  know  of 
any  person  representing  that  government  within  this  commonwealth. 

T.  H.  PERKINS. 

Boston,  October  20,  1840. 


Commonwealth  of  Massachubbtts,  Suffolk,  sa. 

To  General  WtlUam  Miller  j  of  the  republic  of  Peru ,  now  at  Boston,  in 
said  county  ofSuffolk,  greeting: 

Whereas  Thomas  H.  Perkins,  of  Boston,  in  said  county  of  Suffolk, 
merchant,  has  made  the  statement  in  writing  hereunto  annexed,  re- 
specting his  claim  on  the  government ,  of  Chile,  and,  in  relation 
thereto,  has  requested  us  to  take  your  deposition,  to  be  preserved  in 
perpetual  remembrance  of  the  thing.  And  the  office  of  Thomas  N. 
Dexter,  esq.,  one  of  the  subscribers,  in  State  street,  in  said  Boston, 
and  the  twenty-third  day  of  October,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty,  at  half  past  one  of  the  clock,  in 
the  afternoon,  are  appointed  the  time  and  place  for  taking  the  same 
deposition. 

You  are  hereby  required,  in  the  name  of  the  commonwealth  o 
Massachusetts,  then  and  there  to  appear,  to  testify  what  you  know 
relating  to  said  thing.     Hereof  fail  not. 

G-iven  under  our  hands  and  seals,  at  Boston,  in  the  county  of 
Suffolk,  on  the  twenty-second  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty. 

WM.  J.  HUBBARD,        [l.  s.] 
THOMAS  A.  DEXTER,  [l.  s.] 
Two  Justices  of  the  Peace,  quorum  unus. 
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Suffolk,  as. 

Boston,  October  23,  1840. . 

I  have  served  the  within  by  delivering  an  attested  copy  thereof  to 
the  within  named  William  Miller. 

DANIEL  J.  COBBURN, 

Deputy  Sheriff. 


UNITED  STATES  OF  AMERICA. 
DEPARTMENT  OF  STATE. 

To  all  to  whom  these  presents  shall  corner  greeting: 

I  certify  that  the  document  hereunto  annexed,  signed  by  Marcus 
Morton,  as  governor  of  tho  State  of  Massachusetts,  is  under  the  great 
seal  of  the  said  State  of  Massachusetts,  and,  as  such,  entitled  to  full 
faith  and  coniSdence. 

In  testimony  whereof,  I,  John  Forsyth,  Secretary  of  State  of  the 
United  States,  have  hereunto  subscribed  my  name  and  caused  the  seal 
of  the  Department  of  State  to  be  affixed. 

Done  at  the  city  of  Washington,  this  14th  day  of  December,  A.  D. 
r_  ^  T  1840,  and  of  the  independence  of  the  United  States  of  America 
L^-  ^--1  the  sixty.fifth. 

JOHN  FORSYTH. 


COMMONWEALTH  OF  MASSACHUSETra. 

By  his  excellency  Marcus  Morton,  governor  and  commander-in-chief 
in  and  over  said  commonwealth. 

To  all  whom  it  may  concern : 

Know  ye  that  William  J.  Hubbard  is  a  justice  of  the  peace,  and 
Thomas  A.  Dexter  is  a  notary  public  and  a  justice  of  the  peace,  both 
for  the  county  of  Suffolk,  in  the  said  commonwealth,  duly  constituted 
and  commissioned,  and  that  to  their  acts  and  attestations,  as  such, 
full  faith  and  credit  are  and  ought  to  be  given  in  and  out  of  court, 
and  that  the  within  attestations  are  in  due  form  and  by  the  proper 
officers,  and  they  are  both  justices  of  the  quorum. 

In  testimony  whereof,  I  have  caused  the  public  seal  of  the  common- 
r  -|  wealth  to  be  hereunto  affixed,  this  25th  day  of  November,  A.  D. 
'  •  'J  1840,  and  in  the  sixty-fifth  year  of  the  independence  of  the 
United  States  of  America. 

By  his  excellency  the  governor. 

JOHN  P.  BIGELOW, 
Secretary  of  the  commonwealth. 
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UNITED  STATES  OF  AMERICA. 

commonwealth  of  ma8sachu&eti8. 

Suffolk  County,  ) 
City  of  Boston y    )     ' 

I,  Thomas  A.  Dexter,  notary  public,  by  legal  authority  admitted 
and  sworn,  and  dwelling  in  Boston  aforesaid,  and  a  justice  of  the 
peace  for  the  county  of  Suffolk,  do  hereby  certify,  to  all  whom  it  may 
concern,  that  the  annexed  deposition  was  taken  according  to  the  laws 
of  the  commonwealth  of  Mapsachusetts  relating  to  the  perpetuating  of 
evidence,  before  William  J.  Hubbard,  esq.,  a  justice  of  the  peace 
within  and  for  said  county  of  Suflfolk,  and  myself,  and  that  General 
William  Miller,  the  deponent^  was  duly  summoned,  by  the  usual 
process  of  law,  to  appear  before  us  and  testify,  as  will  appear  by  the 
annexed  papers,  and  that  said  deposition  is,  therefore,  entitled  to  full 
faith  and  credit  wheresoever  and  whensoever  it  may  appear.  I  further 
certify  that  on  the  day  of  the  date  hereof  appeared  before  me  Joseph 
White,  esq.,  who  is  personally  well  known  to  me,  and  did,  in  ray 

Sresence,  subscribe  the  aflSdavit  subjoined  to  the  copies  of  Spanish 
ocuments  and  the  translation  thereof  into  English,  to  said  deposition 
annexed,  and  made  solemn  oath,  according  to  law,  that  all  the 
declarations  therein  contained  and  by  him  subscribed  were  true. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
notarial  seal,  this  twenty-fifth  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty. 

THOMAS  A.  DEXTER,  [l.  s.] 
Public  Notary  and  Justice  of  the  Peace. 


Interrogatories  proposed  by   William  H.  Gardiner ^  esq.y  in  behalf  of 
Thomas  H,  Perkins^  at  tvJwse  request  this  deposition  is  taken, 

1.  What  are  your  name,  age,  birth-place,  late  residence,  occupation, 
and  office  ? 

Answer.  My  name  is  William  Miller,  and  age  forty-four  years  and 
upwards  ;  I  was  born  at  Wingham,  in  the  county  of  Kent,  and  king- 
dom of  Great  Britain  ;  I  have  lately  resided  at  Lima,  in  the  republic 
of  Peru,  under  which  government  I  hold  the  commission  of  Gran 
Mar  i  seal. 

2.  Have  you  carefully  examined  the  original  Spanish  documents, 
whereof  a  translation  and  copy  are  hereunto  annexed,  purporting  to 
be,  first,  the  record  of  proceedings  before  some  tribunal  or  magistracy 
of  Arequipa,  in  Peru,  relative  to  evidence  of  there  having  been  taken 
by  force  from  Eliphalet  Smith,  in  the  valley  of  Sitana,  twelve  loads 
of  coined  silver  and  two  of  bars,  by  a  piquet  of  armed  soldiers,  a  ser- 
geant and  their  captain,  Don  Lorenzo  Balderrama,  by  order  of  Lieut- 
enant Colonel  Miller,  chief  of  the  expedition  on  the  coast  of  Arequipa. 
Secondly,  an  original  receipt  or  certificate,  dated  in  said  valley  of 
Sitana,  May  9^  1821,  and  signed  by  said  Balderrama,  acknowledging 
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the  taking  of  said  silver  as  by  order  of  Lieutenant  Colonel  Miller,  in 
the  service  of  the  republic  of  Chile? 

Answer.  I  have  carefully  examined  thenii  and  have  no  doubt  of 
their  genuineness. 

3.  Do  you  know  anything  of  the  transaction  to  which  they  allude  ; 
how  and  by  whose  orders  the  said  silver  was  taken,  and  what  afterwards 
became  of  it?  If  yea,  please  state  all  the  material  facts  and  circum- 
stances within  your  knowledge,  without  further  interrogation. 

Answer.  I  well  remember  the  circumstances  to  which  the  said  docu- 
ments allude.  I  was  at  that  time  a  lieutenant  colonel  in  the  service 
of  the  Chilean  republic,  as  well  as  in  that  of  the  united  province  of 
the  river  Plate,  and  am  the  person  referred  to  in  Balderrama's  certi- 
ficate. Lord  Cochrane  was  at  the  same  time  commander-in-chief  of  the 
naval  forces  of  Chile,  which  government  was  then  engaged  in  a  war 
with  Spain.  In  prosecution  of  that  war,  an  expedition  had  been  fitted 
out  in  Chile,  consisting  of  several  ships-of-war  and  transports,  and 
about  five  thousand  Chilean  and  Buenos  Ayrean  troops,  under  the 
command  of  General  San  Martin,  and  sailed  in  1820  from  Valparaiso 
for  the  purpose  of  liberating  Peru  from  Spanish  dominion.  I  was 
lieutenant  colonel  of  a  regiment  that  composed  part  of  the  expedition- 
ary troops,  and  early  in  1821,  after  landing  at  Huaco  to  the  north  of 
Lima,  I  was  re-embarked  with,  and  in  command  of,  about  six  hundred 
men,  selected  from  the  difi'erent  corps  of  the  army,  and  with  them 
sailed  in  the  Chilean  squadron,  under  the  orders  of  the  Chilean  Admi- 
ral, Lord  Cochrane,  and  carried  on  operations  against  the  Spanish 
forces  on  different  parts  of  the  coast  to  the  south  of  Lima,  whilst 
General  San  Martin  operated  with  the  rest  of  the  army  to  the  north 
of  that  capital.  Major  Soler  was  second  in  command  under  me  of  the 
soldiers  attached  to  Lord  Cochrane's  expedition.  This  ofiScer  (Major 
Soler)  had  been  detached  with  part  of  my  division,  and  landed  on  the 
coast  of  Peru,  a  few  leagues  north  of  Arica,  with  orders  from  me  to  attack 
the  garrison  of  that  city.  Whilst  on  the  march  towards  Arica,  this 
officer,  as  he  afterwards  made  report,  received  information  of  a  large 
quantity  of  silver,  supposed  to  be  Spanish  property,  then  in  his 
neighborhood  and  on  its  way  from  Tacna  to  Arequipa.  In  conse- 
quence, he  sent  a  small  party  of  soldiers,  under  the  command  of  Balder- 
rama,  with  orders  to  intercept  and  capture  it.  It  was  seized  accord- 
ingly by  Balderrama,  acting  under  the  immediate  orders  of  Major 
Soler,  and  not  by  virtue  of  any  particular  order  from  me.  In  fact,  I 
was  then  at  a  distance,  and  had  no  means  of  knowing  even  of  the 
existence  of  this  specie  until  after  its  rapture  and  delivery  to  Lord 
Cochrane.  My  name  was  used  by  Balderrama,  allowably  enough, 
perhaps,  by  military  UHage,  under  the  idea  that  the  order  of  his  imme- 
diate commander.  Major  Soler,  was  in  effect  the  order  of  the  command- 
ing officer  of  the  land  forces  attached  to  the  expedition,  although  in 
that  view,  it  would  have  been  more  technical  to  have  considered  the 
order  as  emanating  from  Lord  Cochrane,  as  commander-in-chief  of 
the  whole  of  this  expedition,  or  from  the  go^  ernment  of  Chile,  in  whose 
service  he  was.  The  fact,  however,  within  my  own  knowledge  is, 
that  this  silver,  being  brought  by  the  soldiers  to  Arica,  was  there 
embarked  on  board  Lord  Cochrane's  vessel,  named  the  General  San 


Digitized  by  VjOOQIC 


14  SEIZURE   OF  PROCEEDS  OP  CARGO 

Martin,  by  his  order,  and  was  afterwards  distributed  by  him  among 
the  squadron,  either  as  prize  money,  or  on  account  of  arrears  of  pay 
due  to  the  officers  and  men  in  the  service  of  the  Chilean  government ; 
and  I  have  no  doubt  that  it  was  the  same  silver  which  is  referred  to 
in  the  Spanish  documents. 

4.  Was  there,  previous  to  the  distribution  you  speak  of,  any  ad- 
judication or  inquiry  by  any  authorized  court  of  admiralty  or  other 
legal  tribunal,  on  the  question  whether  or  not  the  said  silver  was 
lawful  prize  ? 

Answer.  I  do  not  know  or  believe  that  there  was  any  such. 

5.  Do  you  know  of  anything  tending  to  show  whether  or  not  any 
applications  or  representations  were  made  by  Captain  Smith,  at  or 
soon  after  the  time  of  the  seizure  of  said  silver,  with  the  view  of 
obtaining  restitution  of  Ihe  same,  as  being  the  property  of  citizens  of 
the  United  States,  and  whether  or  not  the  same  was  in  lact  so  owned? 

Answer.  I  do  not  know  what  applications  or  representations  were 
made  to  Lord  Cochrane  for  its  restitution  as  property  belonging  to 
citizens  of  the  United  States.  I  had  no  opportunity  of  knowing  such 
facts,  since  immediately  after  the  occurrence  above  mentioned  I 
marched  with  my  division  into  the  ijterior,  and  continued  for  some 
time  employed  on  a  distant  service.  1  was  personally  acquainted, 
however,  with  Captain  Eliphalet  Smith,  and  in.  corroboration  of  the 
statement  in  Balderrama's  receipt  that  the  property  was  represented 
at  the  time  of  the  capture  to  belong  to  citizens  of  the  United  States,  I  can 
state  that  said  Smith  spoke  of  it  afterwards  as  such,  and  as  proceeding 
from  a  sale  at  Tacna  of  part  of  a  cargo  shipped  at  Canton,  by  the 
American  house  of  Perkins  &  Co.,  on  board  the  brig  Macedonian, 
under  Smith's  command,  which  vessel  had  arrived  from  China,  on  the 
Soutli  American  coast,  shortly  before  the  seizure  above  mentioned. 
From  all  that  then  was,  and  since  has  been  made  known  to  me,  I  be- 
lieve these  representations  to  have  been  true,  but  have  no  personal 
knowledge  of  the  fact. 

6.  In  what  manner  could  restitution  probably  have  been  obtained 
at  that  time  ? 

Answer.  The  financial  and  political  affairs  of  Chile  were  at  that 
time  in  so  unsettled  a  state,  that  after  a  distribution  of  the  fund  by 
Lord  Cochrane,  prompt  restitution  could  hardly  have  been  obtained 
without  his  consent,  through  the  means  of  any  tribunal  of  the  country. 
I  do  not  know  in  what  way  restitution  could  have  been  urged  at  that 
time  with  any  probability  of  success. 

7.  What  connexion  was  there  between  this  seizure  and  the  seizures, 
if  any  to  your  knowledge,  made  by  Lord  Cochrane  of  other  sums  of 
money  under  the  care  ot  Captain  Smith? 

Answer.  This  seizure,  made  in  the  year  1821,  had  no  connexion 
with  two  prior  seizures,  made  some  time  in  the  year  1819,  of  other 
large  sums  of  money,  under  the  same  Captain  Smith,  by  order  of 
Lord  Cochrane,  and  under  whose  order  I  at  the  time  commanded  the 
marines  embarked  in  the  Chilean  squadron.  Those  seizures  were  made 
while  the  brig  Macedonian  was  in  South  America,  on  her  way  from 
the  United  States  to  Canton,     That  made  by  Balderrama  a  year  or  two 
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afterwards,  was  after  the  return  of  the  same  vessel  from  Canton ,  and 
while  she  was  in  South  America,  on  he'r  way  to  the  United  States. 

WILLIAM  MILLER, 
Gran  Mariacal  in  the  service  of  Peru. 


Commonwealth  of  Massachusetts,  . 

County  of  Suffolk,  ^  ^' 

To  all  persons  whom  it  may  concern,  etc: 

William  J.  Hubbard  and  Thomas  A.  Dexter,  two  justices  of  the 
peace,  and  both  of  the  qUv^rum,  within  and  for  said  county  of  Suffolk, 
do  hereby  certify  and  make  known  that,  upon  the  foregoing  petition 
of  Thomas  H.  Perkins  to  us  addressed,  we  did,  by  virtue  of  power 
and  authority  to  us  given  by  the  laws  of  said  commonwealth  on  this 
twenty-third  day  of  October,  in  the  year  of  our  Lord  eighteen  hundred 
and  forty,  summon  and  cause  to  come  before  us  the  aforenamed  Oen. 
William  Miller,  gran  mariscal  in  the  service  of  Peru,  our  original 
subpoena,  and  the  return  of  the  deputy  sheriff  thereon  being  hereunto 
annexed ;  and  the  said  Miller  being  so  before  us,  we  did  carefully 
examine  upon  the  foregoing  interrogatories  proposed  to  him  by  Wil- 
liam H.  Gardiner,  esq.,  in  behalf  of  the  said  Thomas  H.  Perkins; 
and  the  answers  of  the  said  Miller  thereunto  we  caused  to  be  reduced 
to  writing;  and  the  said  interrogatories  and  answers  reduced  to 
writing  as  hereinbefore  set  forth,  we  carefully  read  over  to  said 
Miller,  and  he  then  subscribed  the  same  in  our  presence,  and  made 
solemn  oath  before  us,  in  the  manner  and  form  pres  ribed  by  the  laws 
of  this  commonwealth,  that  the  said  answers,  so  given  and  subscribed 
by  him,  contained  the  truth,  the  whole  truth,  and  nothing  but  the 
truth. 

The  said  deposition  was  taken  according  to  the  laws  of  this  com- 
monwealth, to  be  preserved  in  perpetual  remembrance  of  things 
therein  set  forth.  We  knew  of  no  persons,  body  politic  or  corporate, 
having  any  interest  in  the  subject  matter  to  which  said  deposition 
relates,  excepting  the  republic  of  Chile ;  and  as  the  said  republic  of 
Chile  has  not,  to  our  knowledge,  any  official  agent  or  representative 
of  any  kind  within  this  commonwealth,  we  did  not  notify  any  one  of 
the  taking  of  said  deposition. 

In  testimony  of  the  truth  of  all  which,  we,  the  said  William  J. 
Hubbard  and  Thomas  A.  Dexter,  have  hereunto  subscribed  our  names 
and  affixed  our  seals,  this  twenty-third  day  of  October,  in  the  year  of 
our  Lord  eighteen  hundred  and  forty,  and  in  the  sixty-fifth  year  of 
the  independence  of  the  United  States  of  America. 

WILLIAM  J.  HUBBARD,  [l.  s.l 
THOMAS  A.  DEXTER,       [l.  s.j 
Two  Justices  of  the  Peace,  and  both  of  the  quorum. 
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Tloo  rials. — Third  atamp^  two  rials^  years  1818  and  1819. — Good  for 
TQ  1  '^^^  years  1820  and  1821. — The  consiitution  sworn  to  by  the 

LMAMP.j  j^.^^  ^  ^j^  g^^  March,  1820. 

CAPTAIN  smith's  PETITION. 

To  the  Constitutional  Alcalde : 

I,  Eliphalet  Smith,  a  citizen  of  the  United  States,  residing  in  this 
city,  as  in  duty  bound,  appear  before  your  honor  and  declare  that, 
having  arrived  at  the  port  of  Arica  in  the  schooner  under  my  com- 
mand, called  the  **  Macedonian,"  from  Canton,  for  the  purpose  of  dis- 
posing of  sundry  merchandise,  having  first  obtained  permission  from 
the  government,  I  disposed  of  all  I  could  in  the  market  of  Tacna  and 
set  out  for  this  city  of  Arequipa  to  dispose  of  the  remainder.  On  my 
way  to  it,  in  the  valley  of  Sitana,  on  the  9th  of  May,  at  half  past 
three  a.  m.,  I  was  surprised  by  a  detachment  of  troops,  of  the  king- 
dom of  Chile,  under  command  of  Captain  Lorenzo  Balderrama,  who 
told  me  that,  by  order  of  Lieutenant  Colonel  Miller,  chief  of  the  expe- 
dition now  on  this  coast,  I  must  deliver  to  him  the  money  I  was  con- 
veying, whoever  might  be  its  owner.  In  vain  I  represented  to  him 
that  the  said  money  belonged  to  no  other  than  to  citizens  of  the  United 
States,  and  that,  if  he  meant  to  carry  it  off,  he  should  take  the  loads 
of  goods  also,  as,  in  that  case,  I  should  go  with  him  and  claim  all  the 
property  from  his  chief,  but  otherwise,  if  he  only  deprived  me  of  the 
money,  I  should  be  obliged,  by  my  contract  with  my  partners,  to  re- 
main in  charge  of  the  said  loads,  as  containing  the  larger  amount  of 
property. 

The  said  Captain  Balderrama  replied  that  the  order  which  had  been 
given  to  him  by  his  chief  (Miller)  was  only  to  take  the  money  he 
might  fall  in  with  and  by  no  means  the  loads  of  goods.  To  avoid 
useless  altercation,  which  might  endanger  my  individual  safety,  I 
then  proposed  to  him  that  he  should  sign  a  document  stating  the 
quantity  of  money  he  carried  off,  which  he  did,  declaring  that  he 
carried  off,  by  order  of  his  chief,  (Miller,)  twenty-four  bags  of  coined 
silver,  of  twenty-five  hundred  dollars  each,  also  six  bars  of  silver,  • 
(plata  pina,)  the  value  of  which  is  not  noted,  owing  to  the  captain's 
haste,  the  same  being  ten  thousand  four  hundred  dollars,  one  rial. 

These  facts  it  is  necessary  for  my  rights  to  have  attested. 

Wherefore,  I  pray  your  honor  that  the  witnesses  Don  Jose  Suazez 
Inclan,  Don  Domingo  Barrios,  and  Domingo  Estevan,  who,  at  the 
time,  were  with  me,  as  travelling  companions,  in  the  valley  of  Sitana, 
and  were  present  at  all  the  occurrences,  may  make  declaration,  under 
the  solemnity  of  an  oath,  as  to  the  contents  of  this  writing,  which  be- 
ing done,  that  the  original  may  be  delivered  to  me,  to  serve  as  occa- 
sion may  require,  which  is  justice,  swearing  that  I  do  not  act  from 
malice^  and  whatever  else  necessary  in  law. 

ELIPHALET  SMITH. 

I  further  declare  that  I  exhibit  the  document  which  Captain  Bal- 
derrama signed  for  me,  and  I  pray  that  one  of  the  attorneys  may  be 
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dtedy  that  in  view  of  the  same,  of  the  testimony  to  be  produced,  and 
of  the  notoriety  of  the  facts,  he  may  state  the  case  as  he  may  deem 
just,  praying  justice  at  supray  and  that  the  evidence  I  require  may  be 
given  me,  attested  in  public  form. 

ELIPHALET  SMITH. 

Abbquipa,  May  18, 1821. 

Principal  and  additional  petitions  granted. 

BUENAVENTUBA  BEBENGUEL. 

Thus  decreed,  ordered,  and  signed  by  Don  Buenaventura  Beren- 
guel,  second  (regidor)  constitutional  magistrate  of  the  ^^Ayunta- 
miento''  of  this  noble  and  faithful  city,  and  '<  Alcalde"  of  the  same, 
in  the  absence  of  the  "  Propretario,"  Don  Ignacio  Novoa,  on  the  day 
of  the  date  thereof,  before  me. 

NAZARIO  DE  RIVERA, 
Notary  FtMic. 

In  Arequipa,  on  the  same  day,  I  cited,  as  ordered,  Don  Manuel 
Antonio  XJreta,  attorney  of  the  national  courts  of  the  kingdom  and 
one  of  the  "  Sindicos  Procuradores"  of  this  city,  of  which  taking  no- 
tice, he  signed  this  writing  with  me. 

MANUEL  ANTONIO  DE  URETA. 

NAZARIO  DE  RIVERA. 

In  the  city  of  Arequipa  on  the  same  day  I  summoned  the  three  wit- 
nesses designated  to  appear  in  court,  which  they  promised  to  do. 

RIVERA. 

DeolaroUum  of  Barrios. 

Then  appeared  in  court  Don  Domingo  Barrios,  to  whom  his  honor 
administered  oath  by  God  our  Lord,  and  the  sign  of  the  cross,  under 
the  solemnity  of  which  witness  promised  to  declare  the  truth,  as  to 
what  he  knew,  and  as  to  the  questions  which  might  be  put  to  him, 
ttnd  bein^  examined  conformably  to  the  foregoing  petition,  he  declared, 
that  having  accompanied  Mr.  Eliphalet  Smith  from  the  village  of 
Tacna,  bound  to  this  city,  he  was  present  when,  on  Wednesday,  9th 
instant,  between  three  a/a^four  o'dock  in  the  momingj  having  alighted 
in  the  valley  of  Sitana,  they  were  surprised  by  a  piquet  of  soldiers, 
composed  of  twelve  blacks,  one  sergeant,  and  an  officer,  calling  him- 
self captain,  named  Lorenzo  Balderrama,  all  armed.  That  the  latter 
compelled  the  said  Eliphalet  Smith  to  deliver  to  him,  by  order  of  his 
lieutenant  colonel.  Miller,  chief  of  the  expedition  out  his  coast,  all 
the  coined  money  and  silver  in  bars,  which  the  said  Eliphalet  had  with 
him.  Although  the  said  Eliphalet  at  first  refused  to  comply,  as  ex- 
pressed in  the  foregoing  petition,  yet,  compelled  by  the  persisting  and 
urging  of  Captain  Balderrama,  as  stated,  he  had  to  yield  and  deliver 
to  him,  as  he  did  deliver  to  Captain  Balderrama,  twelve  loads  of 
coined  silver  in  bags,  and  two  loads  of  silver  in  bars,  for  which  he  re- 
'  quested  a  receipt,  which  was  given  to  him,  signed  by  Balderrama,  in 

Ex.  Doc.  68 2 
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Jiresence  of  deponent,  the  same  having  heen  written  by  Don  Joae  Suarez 
ndanj  also  a  companion  of  the  said  Eliphalet  and  the  deponent.  Eyery- 
thinff  hayinff  happened  as  set  down  in  the  foregoing  petition.  All 
which  he  declared,  under  the  oath  he  had  taken,  to  be  true,  and  read- 
ing his  deposition,  he  confirmed  the  same.  Further  declaring  his 
age  to  be  twenty-nine  years. 
Signed  by  the  deponent  and  by  his  honor  before  me, 

DOMINGO  DE  BARRIOS. 
NIZARIO  DE  RIVEUA. 
Berengubl. 


Declaration  (^  Domingo  EsUwan^  servant  of  Indcui. 

Immediately  appeared  Domingo  Estevan,  a  resident,  as  he  said,  of 
Tacna,  to  whom  his  honor  administered  oath  before  me,  by  God  our 
Lord  and  the  sign  of  the  cross,  under  the  solemnity  of  which  deponent 
promised  to  declare  the  truth  as  to  what  he  knew,  and  truly  to  an- 
swer the  questions  put  to  him,  and  being  examined  conformably  to 
the  foregoing  petition,  he  said :  That  he  came  from  the  village  of 
'  Tacna  as  seryant  to  Don  Jos£  Suarez  Inclan^  who  was  accompanying 
a  gentleman,  said  to  be  an  Englishman,  also  coming  from  Tacna, 
bringing  some  loads  of  coined  silver  and  silver  in  bars.  That  having 
entered  into  the  valley  of  Sitana  on  Tuesday  of  last  week,  it  happened 
that  at  daybreak,  on  Wednesday,  the  9th  instant,  at  about  three 
o'clock,  there  appeared  a  piquet  of  twelve  black  soldiers,  armed,  a 
sergeant,  and  an  officer,  calling  himself  Lorenzo  Balderrama,  saying 
he  was  captain,  and  sent  by  his  commander  or  chief  of  the  country 
with  orders  to  cause  to  be  delivered  to  him  all  the  silver  he  might 
meet  with  there  coined  or  in  bars ;  to  which  the  English  gentleman 
replied  that  it  could  not  be,  that  then  he  should  take  the  goods  also 
as  it  was  not  all  his,  and  he  would  have  to  account  for  it.  Captain 
Balderrama  answered,  no ;  that  he  only  wanted  the  silver  and  nothing 
else,  that  bein^  the  orders  he  had  received.  Owing  to  this  force  or 
urging,  the  said  English  gentleman  agreed  that  he  should  take  the 
silver,  which  he  did,  there  being  twelve  loads  of  coined  money  and* 
two  loads  of  bars,  but  under  condition  of  leaving  a  receipt  with  him, 
but  which  the  deponent  did  not  see  given  nor  siened.  And  so  the 
said  Balderrama  went  off  with  the  said  fourteen  loads.  All  whicL, 
under  the  oath  he  had  taken,  he  declared  to  be  true,  and  this,  his  de- 
position, having  been  read  to  him,  he  confirmed  the  same,  declaring 
further  his  age  to  be  twenty-three  years. 

Not  signed  by  deponent,  he  declaring  that  he  could  not  write,  but 
signed  by  his  honor  before  me, 

NAZABIO  DE  RIVERA. 
Berrnovel 


DedaratUm  of  Suarez  Indian. 

Then  appeared  Don  Jos6  Suares  Inclan,  a  resident,  as  he  said,  of 
the  village  of  Tacna,  to  whom  his  honor  administered  oath  beloreme, 
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by  God  our  Lord,  and  the  fflffn  of  the  cross,  under  the  solemnity  of 
which  deponent  promised  to  declare  the  truth  as  to  what  he  knew, 
and  truly  to  answer  the  questions  put  to  him.  And  being  examined 
conformably  to  the  fbrej^oing  petition,  he  said :  That  at  daybreak  on 
Wednesday,  the  ninth  instant,  at  about  three  o'clock,  passing  through 
the  valley  of  Sitana,  in  company  with  Mr.  Eliphalet  Smith,  bound  for 
this  city,  they  were  surprised  by  a  party  of  twelve  blacks,  armed  with 
muskets,  a  sergeant,  and  the  captain,  Loreneo  Balderrama.  The 
latter,  asking  for  the  carriers  who  were  conveying  the  loads  of  silver 
and  goods  of  said  Smith,  went  to  the  place  where  he  was  and  caused 
six  or  eight  of  the  solders  of  his  piquet  to  remain  in  charge  of  the 
fourteen  loads  of  silver,  to  wit :  twelve  of  coined  silver,  of  two  bags 
each,  and  two  of  bars  of  three  in  each  load.  That  the  said  SmiUi 
haviniz:  represented  to  him  that  both  the  kinds  of  property  belonged 
to  various  citisens  of  the  United  States,  Captain  Balderrama  answered 
that  he  had  orders  from  his  chief,  Lieutenant  Colonel  Miller,  to  carrv 
off  only  the  silver,  whoever  might  be  interested  in  it.  To  which 
Smith  replied  that  he  might  also  take  the  goods,  that  then  he  might 
go  and  uemand  both  kinds  of  property  Arom  his  chief.  Miller.  But 
the  said  Balderrama  repeating  that  he  did  not  want  goods  but  only 
silver.  Smith  decided  to  remam  with  the  former,  having  agreed  with 
the  concerned  to  remain  where  there  should  be  the  greatest  amount  of 
property.  But  this  arrangement  was  only  upon  condition  that  Bald- 
errama should  leave  with  him  a  provisional  receipt  for  the  silver  he 
carried  off,  and,  in  fact,  at  the  ifUimoUum  of  his  cotnpanion,  Smithy  the 
deponent  tvrote  a  rtceipty  vohtch  Balderrama  eigned^  being  that  which 
has  now  been  shown  to  him  as  having  been  presented  with  the  fore- 
going petition.  Thus  Balderrama  went  away,  taking  with  him  the 
said  fourteen  loads  of  silver,  as  stated.  All  which  deponent  declared 
to  be  true,  under  the  solemnity  of  the  oath  he  had  taken,  reading 
his  deposition  and  confirming  the  same,  declaring,  further,  his  age  to 
be  thirty-six  years. 
Signed  by  deponent  and  his  honor  before  me, 

JOSfi  SUAREZ  INCLAN, 
Bbrergusl.  NAZABIO  DE  BIYEBA. 

In  Arequipa,  on  the  same  day,  I  handed  these  documents  to  the 
^^Siudico"  D.  Manuel  Antonio  Ureta  for  the  statement  required  and 
ordered. 

RIVERA. 

To  the  OoNsnTunoNAL  **  Alcade." 

Arbquipa,  Hay  12,  1821. 

The  **Procurador  Sindico,''  of  first  nomination,  in  view  of  these 
documents  made  in  compliance  with  the  foregoing  decree,  states  that, 
besides  the  evidence  the  same  furnish,  by  the  receipt  presented  of 
Captain  LoreuEo  Balderrama,  and  by  the  testimony  which  follows  of 
three  ocular  witneses,  of  there  having  been  taken  by  force  from  Mr. 
Eliphalet  Smith,  in  the  valley  of  Sitana,  at  about  three  o'clock  on  the 
morning  of  the  ninth  instant,  fourteen  loads  of  silver,  coined  and  in 
bars,  by  twelve  armed  men  of  Chile,  one  sergeant,  and  the  said  Cap- 
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tain  Balderrama,  he  had  heard  the  same  hefore  from  puhlic  rumor,  and 
knew  nothing  contrary  thereto. 

Wherefore  he  is  of  opinion  that  yonr  honor,  possessing  competent 
power,  should  close  the  said  evidence  hy  the  interposition  of  your  au- 
thority and  iudicial  decree,  conformably  to  law,  returning  to  the  peti- 
tioner all  tne  documents  and  evidence  he  requests,  to  use  the  same 
where  and  whenever  occasion  may  require^ 

MANUEL  ANTONIO  DE  URETA. 

Abequipa,  May  19,  1821. 
In  consideration  of  the  foregoing  statement  by  the  '^Sindico"  of 
first  nomination,  in  conformity  to  his  representation^  and  in  considera- 
of  the  notoriety  in  this  capital  of  the  events  related  by  the  petitioner, 
Mr.  Eliphalet  Smith,  and  respecting  which  he  produced  the  foregoing 
testimony,  and  the  said  testimony  is  admitted  as  proved  in  due  form 
by  the  uniformity  of  the  witnesses  who  were  present.  And  let  all  be 
returned  to  the  party,  with  the  evidence  he  may  require  legally  au- 
thenticated, that  he  may  have  recourse  as  expressed  by  said  ^^  Sindico^'' 
to  which  end  this  tribunal  interposes  its  authority. 

BUENAVENTURA. 
Berengusl. 
Before  me 

NAZAEIO  DE  RIVERA. 

In  the  city  of  Arequipa,  on  the  same  day,  month,  and  year,  I  made 
known  and  read  the  foregoing  definite  decree  to  the  party  interested, 
Mr.  Eliphalet  Smith,  in  person^  of  which  he  took  notice. 

RIVERA. 

I  certify  that,  in  conformity  to  order,  I  have  this  day  furnished 
three  copies,  duly  authenticated,  of  these  documents,  each  of  six 
leaves.  And  in  testimony  whereof  I  make  this  writing  in  Arequipa, 
23d  May,  1821.  RIVERA. 

The  foregoing  is  the  translation  of  the  Spanish  document  referred 
to  in  the  second  of  the  interrogatories  proposed  to  General  William 
Miller  aforenamed,  and  referred  to  by  him  in  his  answer  to  the  said 
interrogatory.  WILLIAM  J.  HUBBARD, 

THOMAS  A.  DEXTER, 
Two  Justices  €f  the  Peace,  andboih  of  the  quorum. 


Trandation  of  Balderrama'd  receipt. 

Captain  Lorenzo  Balderrama,  by  order  of  Lieut.  Colonel  Miller, 
who^u  in  the  service  of  the  government  of  Chile,  has  forcibly  taken 
from  Mr.  Eliphalet  Smith,  a  citizen  of  the  United  States,  twelve  loads 
of  coined  silver,  each  load  containing  two  bags,  each  of  which  con- 
tained two  thousand  and  five  hundred  dollars,  and  two  loads  of  silver 
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in  T)ars,  each  load  oontaining  three  bars,  which  property  said  Smith 
declared  belonged  to  citizens  of  the  United  States. 

LORENZO  BALDEBBAMA.    . 
Yallet  of  SiTANAy  Mdyd,  1821. 

12  loads  of  bags. 
2  others  of  bars. 

U  loads. 

I  hereby  testify  and  declare  that  I  am  well  acquainted  with  both  the 
Spanish  and  English  languages ;  that  the  foregoing  is  a  true  transla- 
tion made  by  me  into  English  of  the  Spanish  papers  hereinafter  fol- 
lowing, and  that  the  said  Spanish  papers  are  true  copies  made  by  me 
from  the  original  documents,  which  latter  are  annexra  to  an  original 
duplicate  of  the  same  deposition  of  General  Miller,  to  which  these 
papers  are  also  annexed.  JOSEPH  WHITE. 

Boston,  NavenAer  25, 1840. 

Sworn  to  before  T.  A.  Dexter,  Notary  Public— (See  his  certificate 
at  the  beginning  of  these  documents,  next  after  the  certificate  of 
State.) 

Estan  conformes  las  copias  que  preoeden  con  los  documentos  origi- 
nales  que  quedan  en  el  Ministerio  de  Belaciones  Exteriores.  Santiago, 
Mars  10,  1846.  JUAN  B.  CABANOVA. 


UNTIED  STATES  OF  AMEBICA. 
OOMMOKWBALTH  OF  MAfiSAOHUHJglTB,  ) 

As^oGb  Oomty,  Oiiy  of  BoaUm.     ) 

I,  Thomas  A.  Dexter,  notary  public,  by  le^al  authority  admitted 
and  sworn,  and  dwelling  in  Boston  aforesaid,  and  a  justice  of  the 
peace  for  the  county  of  Suffolk,  do  hereby  certify  to  all  whom  it  may 
concern  that  the  annexed  paper  writings  marked  A,  B,  0,  and  D, 
respectively,  are  true  and  exact  copies  of  an  original  affidavit  this  day 
subscribed  in  my  presence  and  sworn  to  before  me  by  John  P.  Gush- 
ing, esq.,  and  of  an  original  invoice,  bill  of  lading  and  account  of 
sales  annexed  to  said  original  affidavit,  the  same  having  been  care- 
fully examined  and  compared  by  me  with  said  originals  at  the  request 
of  the  Hon.  Thomas  H.  Perkins,  and  for  the  purpose  of  perpetuating 
the  evidence  of  the  same  in  case  the  originals  should  be  loBt. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
notarial  seal  this  thirtieth  day  of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty. 

THOMAS  A.  DBXTEB, 
Public  Notary  and  Justice  of  the  Peace. 
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A. 
Notarial  Copy. — Affidavit. 

John  P.  Cnshing,  of  Watertown,  iu  the  countj  of  Middlesex,  and 
Commonwealth  of  Massachusetts,  gentleman,  heing  sworn,  de- 
poses and  says : 

In  the  year  1820,  and  many  years  before  and  after,  I  was  a  member 
of  the  house  of  Perkins  &  Co.,  of  Boston,  and  resided  at  Canton,  in 
China,  and  there  conducted  the  business  of  said  house.  The  other 
members  were  James  Perkins,  since  deceased,  and  Thomas  H.  Per- 
kins, both  residing  at  Boston,  in  Massachusetts.  All  the  partners 
were  native  citizens  of  the  United  States. 

In  that  year  the  brig  Macedonian,  of  said  Boston,  Capt.  Eliphalet 
Smith,  master,  arrived  at  Canton  from  South  America,  for  the  pur- 
pose of  procuring  a  cargo  to  return  lo  South  America,  and  Perkins  & 
Co.  shipped  from  their  own  funds  and  for  their  own  account  the  in- 
voice ot  goods  hereinafter  referred  to.  The  brig  sailed  on  her  return 
to  South  America  soon  after  the  date  of  that  invoice. 

In  the  following  year  I  was  advised  of  a  seizure  by  Lord  Cochrane, 
for  account  of  the  Chilian  government,  of  the  sum  of  about  seventy 
thousand  dollars  in  the  hands  of  said  Smith,  which  money,  aooordinff 
to  my  advices  at  the  time,  and  as  I  have  always  understood  and 
believed,  proceeded  from  Captain  Smith's  sales  in  Pern  6i  portions  of 
said  Canton  cargo. 

Since  my  return  to  the  United  States  a  general  settlement  of  all 
accounts  has  taken  place  between  me  and  the  members  of  the  house  of 
Perkins  &  Co.,  of  Boston,  by  the  nature  and  terms  of  which  I  have 
parted  with  and  relinquished  to  them  all  my  share  and  interest  in  all 
the  outstanding  claims  of  the  house  at  Canton,  indudin^  the  claim 
on  the  Chilean  government  for  the  above  mentioned  seizure  in  the 
year  1821. 

I  have  examined  the  papers  annexed.  They  are  an  original  in- 
voice, authenticated  by  the  signature  of  Perkins  &  Co.  in  my  hand- 
writing, and  an  original  bill  of  ladine  of  the  same  goods,  authen- 
ticated by  the  signature  of  Captain  Eliphalet  Smith,  with  an  agree- 
ment endorsed  respecting  the  disposition  of  said  goods  in  ^uth 
America,  authenticated  by  the  signature  of  Perkins  &  Co.  in  my 
handwriting  and  also  by  that  of  said  Smith.  These  papers  were  made 
at  Canton  at  the  time  of  their  date.  The  goods  they  refer  to  were 
shipped  at  that  time  for  the  contemplated  voyage,  and  were  the  sole 
property  of  the  shippers.  Added  to  these  is  an  account  of  sales  dated 
at  Tacna,  May  4,  1821,  purporting  to  be  signed  by  said  Smith,  and 
which  was  handed  to  me  personally  by  said  Smith  several  years  after. 

JNO.  P.  CUSSING. 


UNITED  STATES  OF  AMERICA. 


Commonwealth  of  Massachusbtis^  ) 


Suffolk  County  y  City  of  Boston. 

I,  Thomas  A.  Dexter,  notary  public  by  legal  authority,  admitted 
and  sworn  and  dwelling  in  Boston  aforesaid,  and  a  justice  of  the  peace 
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for  the  county  of  Suffolk,  do  hereby  certify  to  all  whom  it  may  con- 
cern, that  on  the  daj  of  the  date  hereof  appeared  before  me  John  P. 
Coshing,  esq.,  who  is  personally  well  known  to  me,  and  did  in  my 
presence  subscribe  the  annexed  affidarit,  and  made  solemn  oath, 
according  to  law,  that  all  the  declarations  therein  contained  and  by 
him  subscribed  are  wholly  and  strictly  true. 

In  testimony  whereof,  I  hare  hereunto  set  my  hand  and  affixed  my 
r  -|  notarial  seal  this  thirtieth  day  of  Koyember,  in  the  year  of  our 
IJ*.  s.  J  j^^  Q^Q  thousand  eight  hundred  and  forty. 

THOMAS  A.  DEXTER, 
Public  Notary  and  Justice  of  the  Peace, 


Invoice  cf  merchandise  shipped  by  Perkins  <k  Co.  on  hoard  the  American 

brig  ^^  Macedonian,*'  E.  SmitA,  master,  bound  on  a  trading  voyage  o 

the  Pacific  ocean,  being  for  the  sole  account  and  risk  of  the  shippers, 

who  are  native  citizens  of  the  United  States  of  America,  and  consigned 

.  to  said  Captain  E.  Smith,  for  scdes  and  returns. 


(P)M 
No*.  1  and  2 


Sto5 


6 
7 

8 
10 


(P)M 


11  to  16 


2  ofles,  each  26,  are  60  pieces  of  18  yards,  24- 
inch  striped  siUcs,  as  per  pattern  card,  rolled, 
at  $20  76 


SOktrndeoUmdamaA, 

3  esses,  each  26,  are  76  pieces  of  18  yards,  29- 
inch  silk  and  cotUm  daimiitk  window  curtains, 
each  cape  containing — 
12  pieces  crimson. 
6  pieces  orange. 
3  pieces  bloc. 
6  pieces  yeUow. 


1  esse  40  I  embroidered  and  fringed  crape  shawls, 
assorted  colors,  at  $6  86 

1  esse  14  }  superior  embroidered  and  fringed  cmpe 
shawls,  assorted  colors,  at  $26  36 


1  esse  60  saperior  embossed  gown  patterns,  of  as- 
sorted colors,  at  $6  90 


6  cases,  each  25,  are  160  pieces  of  30  yards,  29- 
inch  saperior  blade  flat-folded  double-cliain 
IcTantines,  at  21  cents........... 


$1,037  60 


26  pieces,  are  76  pieces,  at  $6  70. 


1  case  SO  doaen  of  Ist  qoality  I  embossed  border 
handkerdiiefii,  assorted  colors,  fringed,  cost 

1  case  so  doaen  of  2d  quality  |  bordered  and 
fringed  hsndkerchiefs,  aSMnrted  colors,  at  $7  66 
per  piece  of  20. 


427  60 

241  36 
136  90 

234  00 
364  90 

346  00 


$2,776  16 
3,160  00 
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17  and  18 


19  to  22 

23  and  24 
26  and  26 


28  and  29 

30  and  31 

82  to  38 

89  and  40 

41 

42  to  ^6 

i 
t 

i 

47  to  50 

61  to  64 

66  to  81 
119  to  131 


2  caaesy  each  26,  are  60  pieces  of  30  yards,  29- 
inch  superior  colored  double^hain  flat-folded 
levantines,  at  21}  cents .... 


4  cases,  each  25,  are  100  pieces  80  yards,  24- 
inch  flat-folded  leyantines,  assorted  colors,  at 
$12  70  

2  cases,  each  25,  are  60  pieces  SO  yards,  24-inch 
flat-folded  black  levantines,  at  $12  30 

2  cases,  each  26,  are  50  pieces  30  yards,  24-inch 
flat-folded  black  levantines,  at  $11  30 


$1,270  00 
615  00 
666  00 


Black  figwtd  mrmuU, 

1  case  containing  27  pieces  of  29  yards,  |  or  46- 
inch  rolled  black  figured  sarsnets,  at  $17 

SiffaSiyaM, 

2  cases,  each  60,  are  100  pieces  of  47  yards,  colored 
siya  siyas,  book  fold,  at  $9  76 •• 


Fkweni  and  draped  pdcm. 

2  cases,  each  60,  are  100  pieces  of  14  yards,  striped 
and  flowered  pelons,  assorted  colors,  at  $4  70.. 


7  cases,  each  26,  are  176  pieoes  of  18  yards,  29- 
inch  rolled  satins,  of  assorted  colors,  at  $17  25 

2  cases,  each  26,  are  60  pieoes  of  18  yards,  29- 
inch  roUed  satins,  black,  at  $16  76 

1  case,  containing  26  pieces  of  18  yards,  29-inch 
striped  black  satin,  roUed,  at  $16  60 


Dmmnk  an^  AawU. 

6  cases,  each  100  pieces,  are  600  {  square  damask 
and  fringed  crape  riiawls,  assorted  colors,  at 
$3  65 


Cfaat}iarraikoadkenhitf$, 

4  cases,  each  26,  are  100  pieces  of  |  barred  hand 
kercldefii,  fringed,  of  assorted  musters  and 
colon,  at  20  f.  each,  $7  76 


DamaAtaim, 

4  cases,  each  26,  are  100  pieoes  of  18  yards,  29-inch 
satin  damask,  rolled,  at  $21  60 


Stmingnik, 

27  cases,  each  50  pounds = 1, 360  pounds  of  sew- 
ing silk,  put  up  in  pounds,  in  the  Spanish  style 
and  colors,  is  1,012},  at  $6  30 

13  cases,  each  60  pounds  =  660  pounds  of  sewing 
silk,  same  as  above,  487},  at  $4  76 


3,018  76 
787  60 
412  60 


6,366  26 
2,316  62 


$1,075  00 


2,460  00 


426  00. 


976  00 


470  00 


4,218  76 


1,776  00 


775  00 


2,160  00 


7,681  87 
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83  to  86 


(P)M 
86  to  93 


94  to  97 

98 
107  and  108 

99t9l06 

109  to  111 

112 
US  to  116 

117  and  118 

132 
133 


(J)T(H)P 
1289  &  1290 


PUmtSk, 

4  cases,  sadi  66}  pounds,  floss  silk,  put  np  in 
pounds  in  the  Spudsh  style,  colors  same  as  sew- 
ing silk,  2, 009,  at  $6  60 


8  cases,  each  60,  are  400  pieces,  10}  yards,  true 
scarlet  crapes,  hook  folded,  at  $3  96 


£laek 


4  cases,  each  26,  are  100  pieces,  of  80  yards  29 
inch  black  sarsnets,  folded,  at  $11  60 


EiiAomdbonbndhanacerehi^i, 

1  case,  31  pieces,  of  embossed  boidered  7-8ths 
ladies'  handkerchief,  fringed,  20  in  each  piece, 
packed  in  bundles,  at  $14  76 

2  cases,  each  17,  are  34  pieces,  of  emboBsed  bor- 
dered 4-4ths  damask  handkerchief,  20  in  each 
piece,  ai  16  cents ••••..... 


BlaA  M  kmdker^i^i. 

8  cases,  each  25,  are  200  pieces  of  4-4ths  black 
handkerchiefs,  twilled  and  fringed,  20  in  each 
piece,  at  $6  10 


l>amatk  htrndkerthirfi. 
3  cases,  each  26,  are  76  pieces,  oi  7-8ths  damask 
and  fringed   ladies'   handkerchiefs,    assorted 
colors,  20  in  each  piece,  at  $8  60 


Satin  dryud  kvanlmm. 
1  case,  containing  26  pieces,  of  18  yards  29-incfa 
diagonal  striped,  ley'd  colored,  at  $13  26 


Maeedoniem  tSOa. 
4  cases,  each  26,  are  100  pieces,  of  18  jrards  24- 
inch  Macedonian  silks,  assorted  colors,  rolled, 
at  $14  60 


2  cases,  each^  26,  are  60  pieces,  of  18  yards  24- 
inch  flowered  satin,  assorted  colors,  rolled, 
at  $16  76 


JObbed 

1  case,  26  pieces,  30  yards  29-inch  colored  rib- 
bed satin,  flat  folded,  at  28  cents 

1  cap .,  26  pieces,  30  yards  29-inch  black  ribbed 
satin,  flat  folded,  at  28  cents 


OoUm  printed  eambriei, 

2  cases,  60  each,  are  100  i^eoes,  of  London  printed 
cambrics,  warranted  fast  colors,  24  yards  long 
and  9-8ths  wide,  of  assorted  musters,  per  pat- 
tern books,  at  $9  60 


$467  26 


644  00 


700  00 
700  00 


$1,120  00 


1,680  00 


1, 160  00 


1,001  26 


1,020  00 


637  60 


331  26 


1,460  00 


787  60 


1,400  00 


960  00 
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134  to  137 


N(P)M 
1  to  100 

101  to  130 

131  to  180 


V(P)M 


lto60 


61  to  76 

76  to  100 
101  to  160 


161  to  160 


(P)M 
138 


Figund  aarmet», 

4  cases,  each  26,  are  100  pieces,  3  yaidB  29-inch 
figured  sarsnets,  assorted  colors  and  musters, 
at  $11 


yimkuu. 

100  boxes,  each  60,  are  6,000  pieces,  nanhin,  dyed, 
blue  nankin,  Ist  sort,  at  96|  cents 

30  boxes,  each  100,  are  3,000  pieces,  comp'y  yel- 
low nankin,  Twigman  chop,  Ist  sort,  at  81  cts. . 

60  boxes,  each  100,  are  6,000  pieces,  comp*y  yel- 
low nankin,  Hopshan  chop,  2d  sort,  at  60  cts. . . 

VermUum. 

20  boxes,  each  90  papers  Vermilion,  are  1,800 
papers,  at  33  cents  per  box...... 


$4,776  00 
2,430  00 
8,000  00 


Okma 


60  boxes  plates,  assorted  Spanish  masters,  per 
patterns,  in  muster  box,  each  box  contains  160 
flat  and  60  soup  plates— in  all,  10,000  plates, 

at  83}  cents  per  100 

26  boxes,  contdning  each  160  pain  of  pint  bowls 

and  saucers^in  all,  3,760  pairs,  at  18  cents 

26  boxes,  containing  each  60  pairs  bell  ooifee  cups 
and  saucers— in  all,  1,260  pairs,  at  9  cents,  as- 
sorted patterns,  painted  in  Spanish  style,  per 

muster 

26  boxes,  each  300,  are  7,500  pairs  of  chocolate 
cups  and  saucers,  painted  assorted  patterns,  in 
Spanish  style,  per  musters,  at  82|  cents....... 

60  boxes,  each  containing  a  set  of  China,  as  below, 

108  pieces,  at  $8  per  box 

2  coffee  pots,  stands,  and  coTers 6 

2  tea do do do 6 

2  sugar.. do.... do ^do.... .     6 

2  butter  .do.... do....... do 6 

2  milk  pots 2 

13  pairs  teacups  and  saucers....... 26 

13  pairs  coffee  cups  and  saucers 26 

13  pairs  chocolate  cups  and  saucers 26 

2  cake  plates 2 

2  slop  bowls 2 


Pieces 108 

10  boxes,  containing  a  set  of  fine  China,  as  abore, 
painted  in  Spanish  style,  per  patterns,  108 
pieces,  at  $18  per  box. 


Off  6  per  cent. 


1  case,  containing  2}  elegant  embroidered  crape 
shawls,  with  fringes,  at  $46 


836  00 
676  00 

112  60 

618  76 
400  00 


180  00 


2,821  26 
141  06 


$1, 100  0$ 


10,206  00 


660  00 


2,680  19 
92  00 


64,086  46 
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Shipped  in  good  order  and  well  conditioned^  by  Perkins  &  Co.,  on 
board  the  brig  called  ^'Macedonian"  whereof  is  master  for  the  present 
voyage,  E.  Smith,  now  lying  in  the  port  of  Canton,  and  baund  on  a 
trading  Toyage  in  the  Pacific  ocean,  to  say  : 

<^  Silks,  No8.  1  a  138.  One  hundred  and  thirty-eight  cases  of  silk 
goods/ 

<'^pf  >  Kos.  1289  a  1290.  Two  cases  printed  cotton  cambrics. 

N 

^  Nob.  1  a  180.  One  hundred  and  eighty  cases  nankins. 

(D Twenty  cases  yermilion. 

<P)  Kos.  1  a  160.  One  hundred  and  sixty  boxes  of  china  ware. 

Being  for  the  sole  account  and  risk  of  the  shippers,  who  are  citizens 
of  the  United  States  of  America ;  being  marked  and  numbered  as  in 
the  margin,  and  to  be  delivered  in  like  good  order  and  well  conditioned, 
at  the  port  of  discharge,  (the  danger  of  the  seas  only  excepted,)  unto 
said  Captain  E.  Smith  or  to  his  assigns,  he  or  they  paying  freight  for 
the  said  goods  per  agreement.  In  witness  whereof,  the  master  of  the 
said  vessel  has  affirmed  to  five  bills  of  lading,  all  of  this  tenor  and 
date ;  one  of  which  bills  being  accomplished^  the  others  to  stand  void. 

Dated  in  Canton  the  ninth  day  of  October,  1820. 

Contents  unknown.  E.  SMITH. 

Al  respaldo  de  la  conia  del  conocimiento  presentada  por  los 
reclamentes  se  encuentra  lo  siguiente. 

It  is  agreed  between  Eliphalet  Smith,  master  and  supercargo  of  the 
brig  '^Macedonian,"  and  Perkins  &  Co.,  of  Canton,  that  said  Smith 
shiul  take  the  goods  specified  in  the  within  bill  of  lading,  amounting 
to  fifly-four  Uiousand  and  eighty-six  dollars  and  forty-six  cents 
($54,086  46)  on  board  said  brig ''  Macedonian''  to  one  or  more  ports  in 
the  Pacific  Ocean  and  there  dispose  of  them  to  the  best  advantage, 
the  proceeds  of  which,  after  deducting  the  duties  of  imports  and  other 
indaental  charges  and  his  commission  of  three  ^3)  per  cent,  on  the 
nett  sales,  shall  be  returned  to  this  nlace  in  dollars,  gold  or  silver 
bullion,  and  after  deducting  from  saia  proceeds  so  returned,  fifty-four 
thousand  and  eighty-six  dollars  and  forty-six  oents^  ($64,086  46)  the 
actual  cost  of  the  goods,  per  the  accompanying  invoice,  thirty-five  per 
cent,  of  the  residue,  or  profits,  shall  belong  to  the  owners  of  the  said 
brig  '^Macedonian"  in  lieu  of  the  freight  of  the  goods  out  and  return 
back.  If  the  goods  should  not  produce  more  or  so  much  of  the  invoice 
cost,  it  is  expressly  agreed  and  understood  that  the  owners  of  said  brig 
'^  Macedonian''  are  not  entitled  to  any  compensation  whatever  for 
freight  of  the  goods  out,  or  returns  back. 

It  is  agreed  between  the  parties  to  this  contract  that  in  case  the  said 
brig  should,  from  any  accident,  be  prevented  from  returning  to  this 
place,  the  proceeds  are  to  be  sent  here,  to  the  United  States,  or  to 
Europe,  in  some  good  vessel,  free  of  expense  to  the  shippers.  In  case 
the  proceeds  should  be  sent  to  America  or  Europe,  the  same  to  be 
consigned  to  Messrs.  J.  &  T.  H.  Perkins,  or  their  agents,  and  the  set- 
tlement of  the  profits  (if  any)  to  be  made  in  same  manner  as  before 
specified.  ELIPHALET  SMITH, 

Canton,  October  9,  1820.  PERKINS  &  CO. 
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Mr.  Pollard  to  the  Secretary  of  Stale. — Extract. 

No.  90.]  SANTiAao  DB  Chilb,  March  IS,  1841. 

Sib:    I  received  to-day  your  despatch  No.  21.    Nos.  19  and  20 
have  not  yet  reached  me. 


Mr.  PoUard  to  Mr.  Webster.— Extract. 

Santiaoo  db  Chilb,  July  7,  1841. 

I  did  not  make  an  immediate  communication  to  the  Chilian  govern- 
ment of  the  second  claim  in  the  case  of  the  Macedonian.  I  waited  to 
conclude  the  two  cases  of  the  whale  ships  before  I  opened  this  new 
subject  to  them.  But  the  revolutions  in  the  cabinet,  the  head  of  the 
department  of  foreign  relations  underwent  so  many  changes  within 
the  last  few  months,  and  the  constant  and  exclusive  attention  of  the 
entire  government  to  the  election  of  the  new  president,  prevented  any 
conclusion  upon  those  cases  within  the  time  I  had  hoped  to  effect  it. 
Mr.  Tocornal  quarrelled  with  the  president  and  left  the  ministry. 
Montt  was  then  the  only  minister  in  the  administration  for  some  con- 
siderable  space  of  time.  The  latter  part  of  March,  Job6  Miguel  Yrar- 
razaval  was  appointed  to  the  department  of  foreign  relations,  who 
resigned  after  holding  the  office  about  three  weeks.  The  department 
was  then  without  a  head  until  the  present  minister  was  appointed  to 
it,  on  the  19th  May.  On  that  same  day  I  made  my  communication 
to  him,  demanding  of  the  Chilian  government  reparation  in  the  se- 
cond case  of  the  Macedonian.  A  copy  of  the  same  you  have  herewith, 
marked  A.  On  the  27th  May  the  minister  acknowledged  the  receipt 
of  my  note,  with  a  promise  to  answer  it  with  all  possible  promptitude. 
A  copy  of  this,  with  the  translation,  you  have,  marked  B. 


Mr.  Pollard  to  tlie  Minister  of  Foreign  Relations  of  Chile. 

Santiaqo  db  Cuilb,  May  19,  1841. 

The  undersigned  informs  the  minister  of  foreign  relations  for  the 
republic  of  Chile  that  he  has  recently  been  instructed  by  his  govern- 
ment to  prefer  a  claim  against  that  of  Chile,  the  documents  and  proofs 
relating  to  which  came  lately  to  his  hands.     It  is  this: 

After  Captain  Smith,  master  of  the  American  brig  Macedonian,  had 
his  money  taken  from  him  by  Lord  Cochrane  in  the  year  1819,  for 
which  reclamation  was  made  on  the  part  of  the  government  of  the 
United  States^  aLd  which  has  been  adjusted  by  the  executive  of  Chile 
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with  the  undersi^Ded,  Captain  Smith  continued  to  employ  for  some 
time  the  said  brig  in  trade  upon  the  Pacific  coast,  and  finally  pro- 
ceeded to  China.  At  Canton,  in  China^  the  said  American  brig 
Macedonian,  Captain  Smith,  had  shipped  on  board  of  her  goods  to  th^ 
amount  of  between  fifty  and  sixty  thousand  dollars  by  the  American 
honfle  of  Perkins  &  Co.,  which  were  shipped  under  the  care  of  said 
Smith,  on  account  and  risk  of  ^aid  American  house,  on  a  trading 
voyage  to  South  America.  Early  in  the  year  1821  the  Macedonian 
arrived  at  Arica,  where,  and  at  Tacna,  Captain  Smith  sold  a  part  of 
the  cargo,  for  which  he  received  the  sum  of  seventy  thousand  four 
hundred  dollars  and  one  real,  consisting  of  sixty  thousand  dollars  in 
coined  silver,  and  ten  thousand  four  hundred  dollars  and  one  real  in 
plata  pifia;  with  this  sum  and  the  remaining  goods  of  the  cargo  he 
was  proceeding  to  Arequipa  for  the  purpose  of  making  further  sales, 
when,  on  the  9th  day  of  May,  in  the  said  year  1821,  about  three 
o'clock  in  the  morning,  he  was  overtaken  and  arrested  in  the  valley 
Sitana  by  a  party  of  armed  soldiers  in  the  service  of  the  republic  of 
Chile,  under  the  command  of  one  Don  Lorenzo  Balderrama,  who  de- 
manded of  him  to  deliver  up  the  silver  on  the  spot.  In  vain  did 
Captain  Smith  remonstrate  against  this,  alleging  that  the  money 
belonged  to  citixens  of  the  United  States.  The  officer  answered  he 
did  not  care  to  whom  it  belonged,  that  he  had  orders  from  his  superior 
officer  to  take  it,  and  it  must  be  delivered  up.  Captain  Smith,  finding 
all  his  remonstrances  unavailing,  finally  delivered  up  the  money,  on 
condition  that  the  officer  would  give  him  a  receipt  or  certificate  of  the 
fact  of  his  having  forcibly  taken  the  money  from  a  citizen  of  the 
United  States,  consisting  of  twelve  loads  of  coined  silver,  amountiog 
to  sixty  thousand  dollars,  and  two  loads  of  silver  in  bars,  amountiog 
to  ten  thousand  four  hundred  dollars  and  one  real.  This  money  was 
carried  to  Arica  and  delivered  to  Lord  Cochrane,  who  divided  it 
among  his  crew  as  prise  money,  or  in  payment  of  wages  due.  Cap- 
tain Smith  went  before  a  judge  in  Arequipa  and  stated  all  the  facts  of 
the  case,  and  duly  qualified  to  the  same.  He  also  had  the  testimony 
of  those  travelling  with  him  at  the  time  that  this  money  was  seized 
and  wrested  from  him  taken  with  proper  solemnity  and  legality. 
Thus  did  Captain  Smith  all  that  was  practicable  for  him  to  do,  in  the 
then  state  of  the  country,  to  sustain  the  rights  of  those  for  whom  he 
was  acting. 

The  undersigned  refers  to  the  memorial  of  the  claimant  accompany- 
ing this,  marked  A,  for  a  more  detailed  development  of  this  case,  and 
to  the  copy  of  the  receipt  of  Capt.  Balderrama,  and  the  statement  of 
Capt.  Smith  made  under  oath  before  the  judge  of  Arequipa,  together 
with  the  testimony  of  his  three  travelling  companions,  taken  before 
the  same  judge ;  also  the  deposition  of  General  Miller,  to  be  found 
in  the  bundle  of  papers  herewith,  marked  B,  for  proof,  to  show  more 
conclusively  that  the  money  thus  taken  and  appropriated  belonged 
truly  to  citizens  of  the  United  States,  the  undersigned  refers  to  bundle 
of  papers  marked  C,  also  with  this,  containiog  the  invoice  of  the  goods 
shipped  by  the  American  house  of  Perkins  &  Co.,  at  Canton,  from  the 
sales  of  which  this  money  was  produced.  In  the  same  bundle  of 
papers  will  be  found  further  evidence  of  ownership.     The  bill  of  lading 

Digitized  by  VjOOQIC 


32  SEIZUBE  OF  PS0CEED8  OF  CARGO 

of  the  shipment  of  the  ^oods  and  the  agreement  entered  into  by 
the  said  honse  of  Perkins  &  Co.  with  Oaptain  Smith ;  the  affidayit  of 
J.  P.  Cushing,  who  was  a  member  of  the  house  of  Perkins  &  Co.,  at 
Canton.  All  these  are  properly  authenticated^  The  testimony  taken  in 
Pern  is  solemnized  by  a  judge  of  the  country,  that  taken  in  the  United 
States  by  the  seals  of  a  notary  public  and  magistrate,  whose  authority  is 
certified  to  by  the  goTernor  of  the  State  of  Massachusetts^  whose  offi- 
cial act  is  certified  to  by  the  Secretary  of  State  of  the  United  States. 

The  reason  of  the  delay  of  the  claimant  in  asking  the  interposition 
of  his  government  in  the  case  is  stated  in  his  memorial ;  which  is 
deemed  satisfactory  by  his  government. 

This  outrage  by  a  military  force  of  Chile,  violently  taking  money 
from  a  citizen  of  the  United  States,  who  was  peacefully  and  lawfully 
pursuing  a  trade  in  a  friendly  territory,  which  money  belonged  to  citi- 
zens of  the  United  States  and  was  appropriated  to  the  public  service 
of  Chile,  the  undersigned  demands,  in  the  name  of  his  government, 
of  the  government  of  Chile  the  sum  thus  taken  and  appropriated : 
seventy  thousand  four  hundred  dollars  and  one  real,  with  interest 
thereon  from  the  time  of  its  seizure. 

The  undersigned  offers  to  the  minister  the  assurance  of  his  high  and 
distinguished  consideration. 

RICHARD  POLLARD. 

Hon.  Thb  Ministbr  of  Foreign  Relations, 

Far  the  BeptMic  of  Chile. 


The  Mniater  of  Foreign  Rdationa  of  Chile  to  Mr.  PdUard. 

iTranslation.] 

Santiaoo,  May  27,  1841. 
I  have  had  the  honor  of  receiving  your  note  of  the  19th  instant, 
accompanying  various  documents,  concerning  a  new  claim  of  the  gov- 
ernment of  the  United  States  on  that  of  Chile,  and  in  its  view,  all 
that  I  am  able  to  say  to  you  is,  that  the  government  will  take  into 
consideration  all  the  points  which  the  cited  note  embraces,  and  the 
adjoined  documents,  and  will  answer  it  with  all  possible  promptitude. 
With  this  understanding,  I  have  the  satisfaction  of  onering  to  jou 
the  assurance  of  the  high  and  distinguished  consideration  with  which 
I  am. 

Your  attentive  assured  servant, 

K.  L.  TRARRAZARAL, 
The  Charge  d'affaires 

0/  the  United  States  of  America. 
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Mr.  PemOetm  to  Mr.  Webster. 

[Eztmct] 
LsaATIOM  OF  THB  UNITED  StATBB, 

Santiago  de  Chile,  February  26,  1843. 

I  hope  to  be  able  id  my  next  despatch  to  give  yoa  some  informa- 
tion as  to  the  second  claim  ;  indeed,  1  probably  should  have  been  able 
to  do  so  nqw,  bat  I  haye  been  detained  here  for  four  weeks  by  the 
non-arrival  of  the  American  squadron,  daily  expected  during  that 
whole  period  of  time. 

I  have  the  promise  of  the  minister  to  take  it  up  without  further 
delay,  and,  so  far  as  I  can  judge,  (without  having  seen  the  other 
side,}  I  shall  have  but  little  difficulty  in  making  it. 


Mr.  Pendleton  to  Mr.  Webster. 

[Extract.] 

Santiago  de  Chile, 

August  24,  1843. 

Bm :  I  have  the  honor  to  acknowledge  your  note  of  the  14th  of  Jan- 
uary, by  the  hands  of  Mr.  Curson. 

My  previous  despatches  have  advised  you  of  the  final  adjustment  of 
the  first  claim  in  the  case  of  the  Macedonian.  In  regard  to  the  second 
I  have  not  yet  been  able  to  make  any  progress.  The  minister  begs  a 
little  more  time  for  the  ^'arrangement  of  the  papers,"  he  says.  My 
own  opinion  is,  that  he  has  no  papers  of  any  importance  to  arrange, 
and  that  he  hopes  to  put  off  the  case  by  one  pretext  or  another^  as  has 
been  the  custom  of  this  court.  He  has  promised  me,  however,  that 
he  will  very  shortly  be  ready  to  enter  into  the  negotiations,  and  im- 
mediately on  the  close  of  the  present  session  of  Ciongress  (which  will 
be  in  a  few  days)  I  shall  insist  on  the  settlement  of  that  case.  I 
don't  think  I  shall  fail  to  make  a  final  settlement  of  it  between  this 
and  the  end  of  the  year,  so  as  to  secure  the  sanction  of  the  next  Con- 
gress to  whatever  agreement  we  may  make. 


Mr.  Pendleton  to  Mr.  Webster. 

rExtnet.] 

Legation  op  the  United  States, 
Santiago  de  Chile,  October  30,  1843. 

I  have  at  last  got  the  government  engaged  in  the  second  case  of  the 
Macedonian.    Alter  continued  and  repeated  postponements,  on  a  va- 
riety of  pretexts,  the  minister  of  foreign  affairs  addressed  me  the 
note  of  the  19th  instant,  a  copy  of  which|  in  Spanish  and  Englishi  is 
Ex.  Doc.  58 3 

Digitized  by  VjOOQIC 


34  8EIZUBE  OF  PE0CEED8  OF  CABGO 

herewith  transmitted.     To  that  note  I  have  replied  in  mine  of  th 
28th  instant,  a  copy  of  which  is  herewith  likewise  sent. 

It  will  he  a  month  at  least  before  I  get  a  reply,  for  it  is  the  habit  of 
this  government  to  condnct  its  correspondence  with  great  deliberation, 
especially  where  the  issue  is  likely  to  subject  it  to  the  payment  of 
money. 


[Translation.] 

Mr.  Trarrazaval  to  Mr.  Pendleion. 

Santiago,  Odcber  19,  1843. 

The  President  has  taken  into  consideration  the  note  of  the  19th  of 
May,  1841,  in  which  Mr.  Pollard,  your  esquire's  predecessor  in  the 
mission  of  the  United  States  of  America  near  the  government  of  Chile, 
directed  to  this  government  a  claim  for  an  amount  of  money  and  plata 
pifia  seized  in  the  valley  of  Sitana  from  Captain  Eliphalet  Smith  of 
the  American  brig  Macedonian  and  said  to  belong  to  the  American 
house  of  Perkins  &  Co. 

Although,  from  the  first,  the  long  delay  of  a  claim  of  considerable 
amount  and  whose  genuine  character  might  have  been  easily  estab- 
lished in  a  reasonable  time,  appeared  strange  to  the  government  of 
Chile,  it  believed  it  its  duty,  berore  opposing  it  with  the  plea  of  pre- 
scription, which,  according  to  our  civil  law,  would  have  closed  the 
door  to  all  demand,  to  investigate  up  to  what'  point  this  exception  was 
admissible  and  legitimate  in  a  case  of  international  law,  in  which  this 
government  wished  to.  adhere  to  the  practice  of  prize  courts  in  civil- 
ized nations.  And  having  given  its  attention  to  this  investigation,  it 
has,  in  truth  found,  that  according  to  the  custom  in  prize  courts  the 
rule  by  which  actions  become  extinct  by  delay,  is  even  more  rigid  and 
bound  to  terms  more  limited. 

In  addressing  your  excellency,  I  believe  it  unnecessary  to  repeat  the 
reasons  for  which  all  countries  have  favored  prescription  as  of  absolute 
necessity  for  preventing  unjust,  mistaken,  or  fraudulent  claims.  But 
your  excellency  will  undoubtedly  recognize  that  these  reasons  acquire 
double  force  in  actions  where  the  legitimacy  of  a  prize  of  war  is  dis- 
puted ;  actions  whose  justice  it  is  difficult  to  ascertain  without  com- 
paring the  proofs  on  which  they  may  be  founded  with  the  evidence  and 
pleadings  of  the  captors,  who,  as  soon  as  the  capture  is  sanctioned,  lose 
all  interest  in  sustaining  the  legality  and,  moreover,  frequently  dis- 
appear, and  even  putting  this  circumstance  aside,  find  themselves, 
after  a  long  lapse  of  time,  unable  to  produce  the  proof  and  testimony 
that  might  justify  their  acts. 

It  is  not  necessary  that  the  government  of  Chile  should  inculcate  the 
justice  of  a  principle  that  universal  reason  has  adopted  ;  that  is  in  all 
known  codes,  and  which,  as  I  have  said,  has  been  applied  with  pecu- 
liar severity  and  rigor  in  the  judicial  proceedings  of  courts  of  admiralty 
and  prize  courts. 

Among  various  authorities  that  I  could  allege  in  proof  of  the  ap- 
plication of  this  principle  in  the  cases  of  prizes,  I  select  that  of  the 
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difltinguished  American  writer,  Mr.  Wheaton.  '^  As  to  the  time,"  he 
says,  *^  in  which  a  suit  may  he  brought  in  the  admiralty  for  damages 
for  an  illegal  capture,  it  may  be  ohseryed,  that  as  the  statute  of  limita- 
tions does  not  apply  to  prise  courts,  there  is  no  time  during  the  ex- 
istence of  the  prize  commission  in  which  captors  may  not  be  legally 
called  on  to  proceed  to  adjudication  for  the  purpose  of  awarding  dam- 
ages against  them.  But  the  court  will  extend,  by  equity,  the  princi- 
ples of  the  statute  of  limitations  topriee  causes ;  and  therefore  it  will 
not,  after  a  great  lapse  of  time,  compel  the  cantors  to  proceed  to  ad- 
judication or  entertain  a  suit  for  damages  for  a  supposed  illegal 
capture." — (Chap.  2,  page  12,  note  1.) 

On  the  other  hand,  the  right  of  a  {^OTernment  to  interpose  in  a 
prize  question,  reclaiming  for  its  subjects  or  citizens  indemnity  of 
damages  on  account  of  an  unjust  sentence,  can  bnly  take  place  when 
the  parties  interested  have  taken  the  necessary  steps  to  obtain  justice. 
The  said  Mr.  Wheaton  establishes  in  his  Elements  of  International 
Law,  pages  264  and  265,  that  '^  national  equity  will  not  allow  that  the 
8tate  should  not  be  answerable  for  their  acts  (the  captors)  until  these 
acts  should  be  examined  by  all  the  ways  which  the  State  has  appointed 
for  this  purpose,"  and  so  iisir  is  this  so  that  subjects  of  a  neutral  State 
have  no  right  to  invoke  the  intervention  of  their  government  for  the 
rectification  of  an  erroneous  sentence  of  an  inferior  court  until  they 
have  availed  themselves  of  the  recourse  of  revision  or  appeal  to  the 
superior  tribunals,  if  these  exist  in  the  country  where  the  case  ought 
to  be  tried."  In  the  present  case  it  does  not  appear  that  the  parties 
interested  made  use  of  even  the  recourse  of  prima  instance  or  first 
suit,  and  by  their  long  silence  have  abandoned  their  right  to  be  heard 
and  have  justice  done  them. 

Captain  Smith  appears  to  have  limited  his  proceedings  to  directing 
a  protest  through  the  bands  of  a  captain  of  an  American  man-of-war 
at  anchor  in  Valparaiso ;  but  it  does  not  appear  that  he  presented 
himself  before  the  prize  courts  in  person,  or  by  attorney,  or  that  any 
person  has  done  so  in  his  name.  The  government  did  its  duty  in 
transferring  that  document  to  the  prize  court,  that  it  might  have  its 
proper  effect. 

By  order  of  the  government  the  books  and  documents,  relative  to 
prize  cases,  have  been  examined,  but  nothing  is  found  in  them  that 
shews  that  any  judicial  action  whatever  was  moved  by  the  parties  in- 
terested. 

Those  of  the  old  claim  of  the  Macedonian  conducted  themselves 
in  a  very  different  manner.  Therefore^  the  government  knows  not 
what  eflbrts,  as  affirmed  in  Mr.  Ferkin's  memorial,  were  made  by 
Captain  Smith  to  effect  the  restitution  of  his  property. 

It  is  true  that  a  deposition  of  General  Miller  is  exhibited,  in  which 
it  is  affirmed  that,  at  the  time  of  the  seizure,  there  were  no  competent 
tribunals  for  the  ordering  of  restitution  of  illegal  captures  when  ap- 
plied to  the  public  service,  and  this  assertion  is  attempted  to  be 
proved  by  the  state  of  revolution  which  then  existed  in  the  South 
American  States ;  but  it  is  a  fact  that  from  the  year  1820,  there  were 
in  this  country  courts  of  prizes ;  it  is  a  fact  that  in  the  year  1821  there 
were  restitutions  of  prizes,  in  consequence  of  judicial  proceedings,  and 
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if  in  some  cases  the  acts  of  these  courts  were  erroneous,  the  parties  in- 
jured^ at  least,  secured  themselyes  by  means  of  these  their  right  of 
making  good  their  just  claims  through  the  organ  of  their  government".  ^ 

But  not  to  iuToke  them  in  a  reasonable  time,  not  to  invoke  them  in ' 
20  years,  and  then  to  make  use  of  a  medium  that  by  international 
2itw  is  reserved  for  indemnification  for  uniust  condemnation,  or  by  a 
positive  denial  of  justice,  is  a  step  to  which  the  government  believes 
it  cannot  consent,  and  it  would  be  giving  an  example  that  would 
bring  in  its  train  difficulties  and  injuries  to  the  interests  confided  to 
its  care. 

In  virtue  of  these  reasons,  by  order  of  my  government,  I  am  to  an- 
swer to  the  aforesaid  note  of  Mr.  Pollard^  and  to  that  your  excellency 
has  lately  addressed  to  me  on  the  same  subject,  that  by  the  lapse  of 
time  the  parties  interested  have  allowed  to  transpire,  in  the  ordinary 
legal  course  their  claim  cannot  be  taken  into  consideration^  vis :  if 
they  do  not  prove  satisfactorily  having  sued  their  actions,  or  of  their 
agents  or  representatives  not  having  been  heard  in  court  by  act  or 
fault  of  the  local  authorities. 

I  have  the  honor  of  subscribing  myself,  with  sentiments  of  high  and 
distinguished  consideration,  your  excellency's  obedient  servant,  &c.^ 

R.  L.  YRARRAZAVAL. 


Mr,  PendUtan  to  Mr.  Trarrazavdl. 

Legation  of  thb  Unitbd  States, 
Saniiago  de  GhUe,  October  28,  1843. 

The  undersigned,  charg^  d'affaires  of  the  United  States,  has  the 
honor  to  acknowledge  the  receipt  of  the  note  of  his  excellency  the 
minister  of  foreign  affairs  of  the  government  of  Chile,  of  date  the 
19th  instant,  and  responsive  to  the  request  of  the  government  of  the 
United  States  that  the  government  of  Chile  will  indemnify  certain 
citizens  of  the  United  States  for  money  and  property  unlawfully  and 
forcibly  taken  from  said  citizens,  in  the  valley  of  Sitana,  on  the  9th 
day  of  May,  1821,  by  an  armed  force  acting  under  the  orders  of  an 
officer  of  the  army  of  Chile. 

A  succinct  statement  of  the  more  prominent  incidents  in  the  history 
of  this  reclamation,  and  of  the  transaction  out  of  which  it  has  grown, 
will  tend  to  prevent  future  confusions,  to  manifest  the  actual  course 
of  the  respective  parties,  and  to  demonstrate  the  precise  condition  of 
the  case  as  it  now  stands. 

The  govemmefU  of  the  United  States  demands  of  the  government  of 
Chile  the  sum  of  seventy  thousand  four  hundred  dollars  and  twelve 
and  a  half  cents,  with  interest  thereon  from  the  9th  day  of  May,  1821, 
until  the  whole  sum  is  paid,  on  the  ground  that  on  that  day  the  armed 
forces  of  Chile  did  seize  the  said  money  from  one  Eliphalet  Smith, 
agent  of  certain  citizens  of  the  United  States,  and  did  deliver  the 
same  to  a  certain  Lord  Cochrane,  admiral  of  the  navy  of  Chile,  who 
divided  the  same  as  *^pay  or  prize  money'*  amongst  the  men  under  bis 
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oommand,  it  being  in  truth  and  ^od  faith  the  property,  and  in  the 
possession  of  the  agent ,  of  said  citizens  of  the  United  States,  then  and 
there  engaged  in  lawful  commerce,  and  subject  in  no  manner  whateyer 
to  the  authority  or  jurisdiction  of  the  government  of  Chile. 

The  government  of  the  United  States,  always  incapable  of  harassing 
other  states  with  claims  in  regard  to  the  justice  of  which  there  can  be 
any  shadow  of  doubt,  and  refusing  invariably  her  interposition  in 
behalf  of  her  citizens  whilst  any  other  means  of  recovery  is  left  to 
them,  did  not  take  any  step  in  this  matter  until  a  chain  of  evidence, 
80  conclusive  as  to  defy  argument  or  doubt,  had  been  submitted  to  its 
consideration  in  proof  of  the  justice  of  the  claim,  and  until  it  was 
satisfied  that  every  otner  avenue  of  redress  had  been  illegally,  irregu- 
larly, and  unjustly,  closed  against  the  parties  and  their  agent — closed 
by  the  continued  silence  of  the  prize  court  of  Chile  having  exclusive 
jurisdiction  of  the  subject,  but  refusing  to  act  upon  the  same.  Not- 
withstanding, the  aggrieved  party  appeared,  1  y  formal  protest,  before 
said  tribunal,  whose  imperative  duty  it  was  to  act  upon  the  subject, 
and  pronounce  sentence  of  condemnat'on  or  restitution,  whether  the 
said  parties  had  appeared  or  not.  A  principle  than  which  there  is 
not  one  pertaining  to  the  public  law  more  perfectly  settled  or  more 
universally  acknowledged. 

The  demand  in  question  was  regularly  made  to  the  government  of 
Chile  by  my  predecessor,  Mr.  Pollard,  on  the  nineteenth  day  of  May, 
1841 ;  and  the  facts  on  which  the  government  of  the  United  States 
decided  it  to  be  its  duty  to  interpose  were,  I  believe^  at  the  same  time, 
fully  communicated.  If,  however,  anything  was  omitted,  it  is  always 
at  his  excellency's  service. 

A  period  of  two  years  was  allowed  to  the  government  of  Chile  for 
such  preparation  as  it  might  wish  to  make,  or  might  be  able  to  make, 
in  oraer  to  meet  this  demand,  and  show  that  it  was  unfounded,  un- 
just, or  fraudulent ;  or,  failing  to  do  so,  to  pay  it — the  prompt  and 
unhesitating  payment  of  which,  in  the  latter  contingency,  it  was  sup- 
posed by  the  President  of  the  United  States,  would  be  in  as  perfect 
accordance  with  its  pleasure  as  its  dut^. 

The  undersigned  is  thus  particular  in  stating  the  lapse  of  the  two 
years  after  its  presentation,  in  order  to  keep  in  distinct  view  the  fact 
that  the  government  of  the  United  States  has  refrained  from  any  im- 
portunity on  this  subject  long  enough  to  allow  the  government  of 
Chile  ample  time  for  the  procurement  of  all  necessary  evidence  in  the 
case^  or  for  the  cross-examination  of  the  witnesses  relied  on  by  the 
claimants — ^theyi  as  is  shown  by  the  papers,  continuing  to  live  up  to 
the  date  of  the  demand,  and,  so  &r  as  the  undersigned  knows,  up  to 
the  present  day. 

After  the  lapse  of  the  said  two  YeaTB^  the  undersigned  called  at  the 
office  of  the  minister  of  foreign  affairs  in  order  to  gain  his  attention 
to  this  subject,  and  finding  him  absent,  entered  into  a  conversation 
with  the  second  officer,  Mr.  Bello,  who  then  informed  the  undersigned 
that  he  was  still  *^  engaged  in  the  preparation  and  arrangement  of  the 
papers"  in  the  case,  and  that  in  '^a  very  short  time"  the  minister 
would  be  ready  to  enter  into  the  negotiation  ;  and  finally,  after  other 
interviews  and  correspondence  not  important  to  be  enumerated  herci 
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his  excellency  has  passed  the  note  of  the  19th  instant,  to  which  the 
undersigned  proposes  now  to  reply. 

After  information  that  the  officers  (or  this  officer)  of  the  Chilian 
government  had  heen  engaged  up  to  so  late  a  period  in  ^^ preparing 
and  arranging  the  papers/'  it  may  readily  he  supposed  that  the  under- 
signed was  not  a  little  amazed  to  learn  that  his  excellency,  the  minis- 
ter, proposes  to  dispose  of  the  whole  case  hy  the  summary  process  of 
pleading  '^the  statute  of  limitations,''  or  ^'prescription,"  a  plea 
which,  m  the  course  of  his  professional  experience,  the  undersigned 
has  sometimes  known  to  he  made  in  individual  controversies,  but 
which,  until  now,  he  has  never  heard  of  in  a  case  of  claim  for  pecu- 
niary indemnity  depending  hetween  two  sovereign  States,  and  founded 
on  an  alleged  violent  seizure  and  appropriation  to  its  use  of  property 
not  subject  to  capture,  in  disregard  of  the  laws  of  nations  ana  the 
rights  of  neutrality. 

By  the  note  before  him,  the  undersigned  understands  that  the 
government  of  Chile  declines  entering  into  any  examination  of  the 
equity  anc^  justice  of  the  claim  in  question  ;  that  it  offers  neither  ar- 
gument nor  evidence  to  disprove  any  one  of  the  facts — facts  upon 
which,  if  not  disproved,  there  obviously  arises,  in  the  estimation  of 
the  United  States  government,  an  imperative  obligation  on  the  duty, 
the  justice,  and  the  honor  of  Chile  to  make  prompt  and  full  reparation. 

The  novel  character  of  the  issue  thus  forced  upon  him  suggests  to 
the  undersigned  the  propriety  of  bespeaking  the  indulgence  of  his 
excellency  the  minister,  and  the  government  he  represents,  towards 
anything  apparently  objectionable  in  the  manner  in  which,  only^  he 
finds  himself  able  to  discuss  it.  Animated  by  sentiments  of  ui. feigned 
regard  for  this  young  and  flourishing  republic,  and  representing  a 
government  which  has  signified,  by  testimonies  neither  tardy  nor 
equivocal,  its  interest  in  your  prosperity  and  independence,  he  would 
be  equally  false  to  his  own  individual  feelings  and  faithless  to  his 
official  duty  were  he  to  practice  any  manner  of  disrespect. 

Content  to  discharge  his  duty  in  the  most  unexoeptionable  man- 
ner which  he  can  possibly  adopt,  he  leaves  without  criticism,  exami- 
nation, or  question,  to  those  entrusted  with  the  protection  of  ner  in- 
terests and  the  custody  of  her  honor,  the  exclusive  privilege  of  con- 
sulting their  own  judgments  and  taste  as  to  what  is  expedient  for  the 
one  or  becoming  the  other. 

Tet  it  cannot  be  denied,  that  wh^re  a  fair,  friendly,  and  respectful 
application  is  made  by  one  sovereign  State  to  another^  for  a  just, 
honest,  and  equitable  settlement  of  a  pecuniary  transaction  which, 
grows  out  of  circumstances  that  nations,  (in  view  of  the  ordinary 
calculations  of  national  existence)  may  justly  consider  as  of  a  very 
recent  character,  and  when  such  application  is  met  by  a  fiat  refusal 
to  consider  the  matter  at  aUy  met  by  a  plea  ^'of  prescription/'  that 
the  position  of  the  agent  representing  the  complainant  party  is  not 
without  its  difficulties. 

His  excellency  has  elected  his  own  grounds  of  defence.  He  pleads 
^'  prescription."  He  claims  to  be  exonerated  from  the  payment  of  this 
debt,  which,  if  it  be  really  due,  is  a  debt  of  the  highest  dignity,  far 
higher  than  any  individual  debt  can  possibly  be  under  any  circum- 
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stances^  or  on  any  evidence,  on  the  ground  that  by  virtae  of  an.  al- 
leged principle  oflaw^  he  is  authoriz^  to  refuse  payment.  He  ^'  puts 
himself  upon  the  law/'  therefore  upon  the  law  he  must  stand  or  fall. 

What  then  is  this  doctrine  of  prescription,  as  laid  down  and* ex- 
pounded by  writers  of  acknowledged  authority  upon  the  subject  of  in- 
ternational law  ? 

In  Yattel's  work  on  the  Law  of  Nations — (and  this  author  is  named 
first  because  he  is  more  generally  relied  on  and  acknowledged  than 
any  other) — chapter  9,  page  249,  is  devoted  to  a  very  distinct  explana- 
tion of  the  doctine  of ''  timtoajdion  and  prescription  among  nationa."  To 
this  authority  his  excellency  is  referred.  It  is  too  lengthy  to  be  here 
quoted  in  full,  nor  is  there  any  occasion  to  do  so.  His  particular  at- 
tention however  is  called  to  the  fact  that  it  commences  with  the  fol- 
lowing words  :  ^'  Let  us  conclude  what  relates  to  domain  and  property ^ 
with  an  examination  of  a  celebrated  question  on  which  the  learned  are 
much  divided.  It  is  asked  if  usuoaptioli  and  prescription  may  take 
place  between  independent  nations  and  states? 

He  inclines  to  the  opinion  that :  ^^  Since  prescription  is  subject  to 
so  many  difficulties,  it  would  be  of  great  sdvantage  for  neighboring 
.  nations  to  submit  to  a  rule  in  this  respect,  by  treaties,  prmcipally 
with  regard  to  the  number  of  years  required  to  found  a  lawful  pre- 
scription, since  this  last  cannot  in  general  be  determined  by  the  law 
of  nature  alone.  If,  in  default  of  treaties,  custom  has  determined 
anything  in  this  matter,  the  nations  between  whom  this  custom  is 
in  force  ought  to  conform  to  it." — Page  234. 

He  says :  ^^  Prescription  being  only  founded  on  an  absolute  or  lawful 
presumption,  it  has  no  place  if  the  proprietor  has  not  really  neglected 
his  rights,"  or  kept  silence  during  '*  a  considerable  number  of  years y** 
(the  underscores  are  made  by  the  writer,)  '^  for  the  negligence  of  a 
few  years,  being  incapable  of  producing  confusion,  of  rendering  the 
respective  right  of  the  party  doubtful,  is  not  sufficient  to  found  or 
authorize  a  presumption  of  his  having  abandoned  it." — Page  251. 

The  author,  at  page  260,  argues  the  use  of  the  same  principle  as  a 
protection  to  an  honest  possessor,  ''  who  has,  perhaps,  acquired  a  title 
by  burdensome  conditions,  received  it  as  an  inheritance  from  his 
father,  or  as  a  portion  with  his  wife,  and  who  might  have  made  other 
acquisitions,  had  he  been  able  ta  know  that  this  was  neither  solid  nor 
lawful."  And  he  further  discriminates,  page  292,  between  ordinary 
prescription  and  prescription  immemorial.  The  latter  being  in  cases 
where  the  merits  of  the  question  cannot  possibly  be  reached,  or  in  the 
author's  words,  '^  wJiere  the  origin  of  the  possession  is  lost  in  the  obscurity 
tf  time.'*  This  latter  prescription  immemorial  is  necessarily  and  abso- 
lutely conclusive,  whenever  and  wherever  it  can  apply ;  but  ordinary 
prescription  is  altogether  a  different  thing. 

He  says :  ^'  It  is  also  very  evident  that  we  cannot  oppose  prescrip- 
tion to  the  proprietor,  who,  not  being  able  actually  to  prosecute  his 
right,  confines  himself  to  showing  sufficiently,  by  any  sign  whatever, 
that  he  would  not  abandon  it."  Again,  page  253 :  '^  The  tranauillity 
of  the  people^  the  safety  of  the  States,  the  happiness  of  the  human 
race,  do  not  allow  that  the  possessions,  the  empire^  and  other  rights 
of  nations  should  remain  uncertain,  subject  to  dipute,  and  always 
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ready  to  occasion  ^bloody  wars."'  And  towards  the  conclusion  of 
the  chapter,  page  254,  he  says :  "  These  reasons  establish  the  nse  of 
prescription,  only  in  the  case  of  a  very  long  posaeadon^  undispuied  and 
uninterrupted f"  &c. 

It  was  intended,  at  first,  to  refer  to  other  writers,  bnt  as  additional 
quotations  would  only  extend  very  much  this  note  tui^c^^oid^hly  a 
▼ery  long  one  without  them)  to  an  exceedingly  inconrenient  length, 
the  undersigned  will  content  himself  with  remarking  that  Mr.  Whea- 
ton,  coming  after  Yattel,  concurs  entirely  in  his  views^  and  that  both 
of  these  learned  authors  sustain  their  theories  by  the  concurrent  au- 
thority of  the  most  celebrated  writers  on  national  and  natural  law, 
both  ancient  and  modern. 

His  excellency  the  minister  is  referred  to  the  whole  doctrine  as  laid 
down  in  Yattel.  The  undersigned  selects  the  quotations  herein  pre- 
sented for  the  purpose  of  placing  more  prominently  before  him  the 
precise  reasons  on  which  he  founds  the  following  propositions,  riz : 

Ipt.  That  the  most  eminent  authors  agree  that  the  applicability  of 
this  doctrine  of  ^'  nsucaption  and  prescription  among  nations  "  is  so 
fkr  doubtful  that  'Mt  is  a  question  on  which  the  learned  are  much 
divided." 

2d.  That  from  the  connexion  in  which  it  is  treated,  the  arguments 
by  which  it  is  enforced,  and  by  all  that  is  said  on  the  subject  .it  is  a 
doctrine  which  is  specially,  if  not  exclusively,  applicable  to  questions 
of  territorial  right  of  national  boundary  and  domain,  and  is  not  any 
where  spoken  of  as  of  the  nature  of  ordinary  ^*  statutes  of  limitations," 
to  be  pleaded  in  bar  of  debts,  damages,  or  penalties  incurred  by  the 
trespasses  of  one  nation  upon  the  rights  of  another. 

Sd.  That  to  have  a  positive  and  absolute  effect,  it  is  necessary  that 
he  who  pleads  it  should  have  enjoyed  ''  a  very  long  poMeaeion,  undif- 
puted  and  uninterrupted/'  of  a  character  so  ancient  and  remote  that 
its  origin  ^'  is  lost  in  the  obscurity  of  time." 

And  fourthly,  that  it  cannot  be  pleaded  against  any  party  who  has 
had  ^^  reasons  for  his  silence,"  as  inability  or  fear,  or  who  has  signi- 
fied by  **any  sign  whaJtever  thai  he  would  not  abandon  his  right."  It  is 
not  necessary  to  insist  on  the  idea  that  prescription  is  only  applica- 
ble to  questions  of  a  particular  character,  or  that  being  at  best  a  very 
doubtful,  uncertain,  and  unsafe  doctrine,  it  should  1^  allowed  with 
great  caution,  and  oniv  in  cases  coming  clearly  within  the  operation 
of  the  reasons  on  which  it  is  founded.  Nor  need  I  remind  his  ^cel- 
lency  that  all  privileges  of  this  sort^  by  which  apparent  obligations 
are  allowed  to  be  nullified,  are  only  permitted  to  be  exercised  in 
courts  of  law  and  equity  under  the  most  rigorous  conditions. 

The  undersigned  will  proceed  to  consider^  for  the  present,  that  the 
doctrine  of  prescription  is  one  which  may  be  used  in  a  case  like  the 
present,  provided  the  facts  of  the  case  will  justify  its  application,  viz : 
that  it  may  be  used  by  one  sovereign  State  against  another  in  bar  of 
a  just  debt,  on  the  ground  that  the  individual  aggrieved  or  his  govern- 
ment have  permitted  the  question  to  sleep  for  so  great  a  lapse  of  time 
as  will  ** found  prescription." 

It  is  assumed  on  the  part  of  the  government  of  Chile,  (erroneously, 
am  I  wUl  hereinafter  show,)  that  twenty  years  intervened  between  any 
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assertion  of  claim  bj  the  parties  and  the  period  of  demand  made  bj 
the  government  of  the  United  States.  So  iiventy  years  is,  in  the 
opinion  of  his  excellency,  that  "  great  lapse  of  timey"  that  "  very  corir 
rideraJUe  time^"  (I  use  the  words  of  the  author,)  that  **  time  imme* 
morialj'  against  which^  in  the  words  of  the  English  law,  ^^  the 
memory  of  man  runneth  not  \o  the  contrary,"  as  to  show  the  proofs 
and  merits  of  the  real  transaction  back  to  a  period  so  distant,  and 
necessarily  so  obscure,  that  the  means  of  coming  to  a  fair  and  clear 
conclusion  are  ^'  lost  in  the  obscurity  of  time.**  Because,  if  such  is  not 
his  opinion,  he  can  make  no  pretension  to  the  plea  of  ^^prescription.'* 
First,  it  is  answered  to  this  proposition,  that  the  government  of  the 
United  States  is  of  a  different  opinion,  and  that  her  action  and  that 
of  other  nations  affords  a  practical  refutation  of  the  theory  ;  for  in  the 
treaty  a  few  years  since  negotiated  by  her  minister,  William  C. 
Rives,  with  the  government  of  France,  various  claims  of  very  large 
amounts,  which  had  lain  perfectly  dormant  for  a  period  some  of  near^ 
and  others  more  than,  fifty  years,  were  allowed  and  paid. 

Biat,  if  there  were  no  such  examples,  the  known  and  undeniable 
facts  of  the  case  before  us  afford  an  illustration  of  the  absurdity  of  the 
proposition,  than  which  a  more  triumphant  one  is  absolutely  incon- 
ceivable. The  inapplicability  of  prescription  in  this  case  is  proven  by 
the  actual  existence  of  all  the  evidence  that  could  ever  have  existed, 
and  by  the  yet  more  remarkable  fact  of  the  actual  survivorship  of  all 
who  could  by  possibility  have  ever  been  witnesses  to  the  occurrence. 

The  colonel  who  ordered  the  capture  to  be  made  is  living,  and  has 
testified. 

The  affidavits  taken  of  all  who  were  present  are  among  the  papers, 
and  proven  to  be  the  original  and  duly  authenticated  documents.  The 
admiral  who,  without  condemnation,  or  any  pretext  of  authority  from 
the  court  of  prizes,  presumed  to  divide  the  plunder  among  his  com- 
mand is  living.  The  owners  are  living.  Every  man  connected  with 
the  subject  is  living,  or  was  living  since  the  demand  was  made  by  the 
United  States  government,  and  are  now,  so  far  as  I  am  informed,  ex- 
cept Eliphalet  Smith,  the  agent,  whose  deaCh  is,  in  truth,  the  princi- 
pal cause  of  delay,  and  is,  ot  itself,  a  good,  sufficient,  and  legal  excuse 
and  justification  of  that  delay. 

It  may  be  contended  that  the  time  is  sufficient  to  found  prescription, 
and,  being  sufficient,  it  cannot  be  affected  by  the  peculiar  circum- 
stances of  this  case. 

His  excellency  well  understands  that  the  international  law  is  noth- 
ing more  or  less  than  the  simple  laws  of  nature  and  reason  and  justice, 
applied  to  States,  qualified  only  by  such  rules  and  principles,  as  (in  the 
language  of  Mr.  Wheaton)  are  '^  deduced  from  examples  of  what  has 
occnrrra  or  been  decided  in  the  practice  and  intercourse  of  nations.'' 
And  that  it  forms  not  only  a  well-aefined  system  of  precedents  for  almost 
every  case  that  can  possibly  arise — the  accumulation  of  successive 
centuries — ^but  is  so  arranged  and  classified  that  its  authority  on  any 
particular  point  may  be  r^ilv  availed  of. 

And  it  will  therefore  not  be  considered  an  unreasonable  request 
that  the  minister  will  point  to  one  single  example  in  the  whole  history 
of  international  intercourse  in  which  any  power,  capable  of  main- 
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taining  its  rights,  has  submitted  to  the  doctrine  that  the  lapse  of 
twenty  years  is  an  absolute  bar  to  any  just  demand  whatever  that  such 
power  has  made  of  another. 

But  he  will  be  able  to  show  no  such  example ;  and  if  he  cannot, 
then  it  is  submitted  to  his  serious  consideration,  whether  it  is  really  a 
thing  to  be  expected  that  the  government  of  the  United  States  will 
allow  itself  to  bo  put  off  upon  any  such  pretext.  If  even  her  natural 
partiality  for  a  sister  republic  can  be  expected  to  sway  her  so  far  from 
that  highest  of  her  obligations,  which  binds  her  to  the  protection  and 
defence  of  all  her  citizens,  as  to  allow  the  government  of  Chile  to  es- 
cape the  payment  of  a  just  debt,  ui)on  a  technical  plea,  which  is  not 
only  totally  irresponsible  to  the  merits  of  the  demand,  but  which,  as 
a  principle,  cannot  be  shown  to  have  the  sanction  of  any  power  in  the 
world,  permitting  Chile  (which,  though  amongst  the  most  respecta- 
ble, is  yet  amongst  the  youngest  of  nations)  not  only  to  interpolate  a 
new  principle  into  this  venerable  system,  but  to  do  so  in  a  case  in 
whicn,  of  all  the  powers  of  the  earth,  she  is  the  last  one  entitled  to  do 
BO,  for  she  does  it  for  the  purpose  of  paying,  or  rather  for  avoiding  to 
pay,  her  own  debt. 

His  excellency's  note  refers  to  the  fact  that  some  system  or  other  of 
prescription  is  to  be  found  in  the  codes  of  different  nations.  This  is 
undoubtedly  true,  and  ought  to  be  so,  for  reasons  as  well  understood 
by  the  minister  as  by  the  undersigned. 

The  discussion  of  a  point  so  utterly  irrelevant  cannot  be  expected. 
It  is  sufficient  to  dismiss  it  with  the  single  remark,  that  none  of  these 
codes  are  of  any  authority  in  a  case  between  the  United  States  and 
Chile. 

Supposing  that  nations  should  (as  Mr.  Yattel  supposes  they  ought) 
establish  a  system  of  limitations  or  prescription.  Of  course  the  period 
of  limitation  would  vary  according  to  the  nature  of  the  case.  It  cannot 
be  supposed  that  they  would  fix  upon  terms  so  short  as  those  which 
have  been  deemed  proper  as  between  individual  men.  On  every  ra- 
tional principle  a  difference  would  be  made — ^bearing  some  proportion 
to  the  difference  between  the  certain  briefness  of  human  life  ana  a  fair 
estimate  of  the  longevity  of  nations — so  that  when  twenty  years  would 
be  reasonable  between  individuals^  a  hundred  years  would  be  a  very 
short  space  between  nations. 

And  yet  his  excellency  the  minister  claims  for  one  government 
against  another  government  that  a  debt  is  absolutely  barred  by  a 
lapse  of  time,  which  is  insufficient  to  sustain  a  plea  of  limitation  or 
prescription  against  a  debt  of  the  first  dignity,  as  between  individuals, 
in  any  country,  with  the  laws  of  which  the  undersigned  has  any  ac- 
quaintance.    He  affirms  this  positively  of  England  and  North  America. 

And  this  pretension  is  advanced  in  a  case  far  stronger  than  a  debt 
of  the  first  aignity,  one  which,  if  it  was  between  individuals,  would 
admit  of  no  limitation  whatever  in  any  country  of  laws. 

What  would  be  the  case  if  individuals  were  the  parties  ?  The  al- 
leged act  in  the  valley  of  ^'  Sitana,"  if  perpetrated  by  private  citizens, 
would  have  been  an  act  of  highway  robbery,  and  each  man  concerned 
would  have  been  liable  to  pay  not  only  all  the  money  taken,  but  all 
the  damages  incurred^  and  his  life  besides.    And  if  he  had  lived 
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twenty,  or  fifty,  or  a  hundred  years  afterwards,  he  would  have  been 
subject  to  the  penalty  whenever  he  might  fall  within  the  jurisdiction 
of  the  offendea  power. 

Nor  could  he  plead  either  against  the  pecuniary  demand,  or  the 
penalty  of  the  crime,  "  prescription,"  either  ordinary  or  immemorial. 

For  reasons  deemed  sufficient,  but  only  applicable  to  nations,  and 
not  affecting  the  morality  of  such  a  transaction,  which  must  always 
depend  upon  the  motive,  states  are  allowed  to  do  these  things  on  the 
distinctly  understood  condition  that  they  make  full  indemnity  or 
incur  the  highest  penalty  that  States  can  incur — ^the  penalty  of  war. 

It  is  allowed  for  many  reasons,  but  chiefly  on  the  presumption  of 
their  certain  ability  and  willingness  to  make  full  indemnity,  and  not 
upon  the  idea  that  they  are  to  escape  responsibility  upon  the  quibbles 
and  technicalities  of  the  courts  of  law. 

But  was  it,  in  point  of  fact,  twenty  years  from  the  date  of  any  as- 
sertion of  claim  on  the  part  of  the  injured  party  to  the  date  of  the 
demand  on  the  part  of  the  United  States  government? 

His  excellency  has  answered  the  question  already,  for  he  refers  to 
a  certain  protest  filed  by  Smith,  or  rather,  by  the  government  of 
Chile,  for  him,  in  the  court  of  prizes ;  and  he  will  find,  by  a  more  ac- 
curate estimate,  that  the  time  from  the  date  of  that  protest  to  the 
19th  day  of  May,  1841,  is  something  less  than  twenty  jears. 

Moreover,  Chile  was  in  a  state  of  revolution  at  the  time,  and  her 
independence  was  not  acknowledged  by  the  mother  country  until  many 
years  afterwards.  No  principle  is  more  clearly  settled  than  that  a 
party  whose  property  is  seized  by  a  State  struggling  to  throw  off  her 
allegiance  to  another  State  may  await  the  issue  of  the  confiict — ^for, 
nntu  the  termination  of  the  struggle,  he  cannot  know,  certainly,  to 
which  party  he  may  look  for  indemnity. 

Had  the  owners  of  the  Macedonian  and  its  cargo  failed  to  take  any 
steps  whatever,  either  themselves  or  bj  their  agent,  and  were  this  doc- 
trine of  prescription  admitted  to  be  perfectly  applicable  to  the  case, 
and  twenty  years  allowed  to  be  the  precise  period  necessary  to  sustain 
the  plea,  then  the  question  arises,  from  what  moment  would  the  com- 

Jmtation  of  time  commence?  Why,  precisely  and  exactly  to  a  day 
rom  the  moment  when  it  became  the  imperative  duty  of  the  party  to 
proceed ;  and  a  court  of  law  would  be  compelled  to  decide  the  appli- 
cation of  the  plea,  or  rather  to  make  the  computation  of  the  time,  on 
the  fullness  of  which  only  could  the  plea  have  its  effect,  by  commenc- 
ingthe  estimate  from  that  precise  moment. 

W  hen  was  the  independence  of  Chile  established  ?  Certainly  not 
in  1821,  nor  for  many  years  afterwards. 

If  it  should  be  contended,  which,  until  it  is  actually  contended,  the 
undersigned  will  not  even  for  the  sake  of  argument  suppose,  that  the 
recognition  of  Chile  as  an  independent  State  by  the  United  States  is 
the  proper  starting  point,  still  it  will  be  found  that  the  twenty  years 
prescription  cannot  apply. 

Now,  it  is  maintained  that  '^  prescription"  may  be  used  in  cases 
like  this.  It  is  denied  ;  but,.for  argument's  sake,  concede  it.  Twenty 
years  has  been  fixed  on  as  enough  to  found  the  plea ;  this  is  denied ; 
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but,  for  the  same  reason,  concede  it.  Now  for  tbe  application.  The 
law  of  nations  is  silent,  entirely  and  absolutely  silent,  as  to  the  eoxic^ 
conditions  on  which  the  plea  is  to  be  allowed. 

With  a  distinct  protest  against  all  positive  or  binding  authority  to 
be  derived  from  the  laws  of  particular  States,  we  must  yet  look 
to  the  rules  and  practice  of  the  only  tribunals  before  which  the  doc- 
trine has  been  acted  upon,  as  at  least  affording  us  the  reasons  of  such 
proceedings  as  have  been  had  in  similar  cases. 

Pleas  of  this  sort  are  always  received  with  disfavor,  as  between 
individuals  they  are  of  the  class  of  ^'  infamous  pleas."  No  man  can 
plead  the  statute  of  limitations  without  the  total  forfeiture  of  his 
reputation  and  character  as  an  honest  man,  except  it  be  in  a  case  in 
which  he  is  liable  to  be  injured  by  the  inexorable  and  unavoidable 
operation  of  the  letter  of  the  law  against  the  real  justice  of  the  case, 
and  when,  by  some  accident  or  misfortune,  he  is  deprived  of  the  means 
of  making  a  real  and  honest  defence  available. 

It  is  repeated,  apply  this  plea  of  twenty  years  prescription.  The 
demand  was  made  on  the  19tn  day  of  Ma^,  1841.  It  issued  from  the 
foreign  office  of  the  government  of  the  United  States  much  sooner,  but 
from  the  great  distance  to  Chile  it  did  not  reach  here  until  May,  1841. 
The  spoliation  was  committed  on  the  19th  of  May,  1821. 

Now,  it  takes  the  whole  period  of  time  to  make  out  the  twenty 
years.  But  Smith's  protest,  if  it  stood  alone,  takes  the  case  out  of 
the  twenty  years'  rule.  Supposing,  then,  that  the  undersigned  is 
wrong  in  every  position  he  has  assumed,  according  to  his  excellency's 
own  showing,  the  claim  is  not  barred  by  twenty  years  lapse  of  time. 

By  the  laws  of  some  States,  after  twenty  years  silence  a  bond  is 
presumed  to  have  been  paid,  and  a  party  may  plead  limitation,  but 
when  the  issue  comes  to  be  tried  the  case  is  taken  out  of  the  opera- 
tion of  the  statute  if  the  plaintiff  can  show  that,  during  the  entire 
Seriod,  any  acknowledgment,  by  act  or  word,  has  been  made  by  the 
efendant ;  or  that  any  legal  step  has  been  taken  on  his  part  to  re- 
oover  it,  either  one  or  the  other  takes  it  out  of  the  statute. 

The  second  proposition  of  his  excellency's  note  will  be  answered  in 
a  very  few  words. 

He  observes  that,  ^^  in  thd  present  case  it  does  not  appear  that  the 
parties  interested  have  made  use  even  of  the  resource  of  primary  suit, 
and  by  their  lone  silence  have  abandoned  the  right  of  being  heard 
and  of  receiving  justice."  In  the  next  sentence  it  is  stated  that  ^*  a 
protest  through  the  medium  of  an  American  captain  of  a  man*of-war 
at  anchor  in  Valparaiso"  was  sent  by  Captain  Smith,  but  ''that  he 
did  not  appear  himself;"  but  the  government  did  its  duty  in  trans- 
ferring that  document  to  the  prize  court  that  it  might  have  its  proper 
effect. 

Now  his  excellency  has,  in  the  above  quotations,  himself  answered 
his  o^^n  point. 

Smith  did  appear  by  protest.  That  protest  was,  at  one  and  the 
same  time,  notice  to  the  government,  and,  being  sent  to  the  court, 
was  his  leaal  appearanoe  in  court. 

Smith  did  more  than  he  was  bound  to  do  in  even  sending  his  pro- 
test ;  but  having  sent  it,  he  leaves  nothing  to  argue  about  at  all. 
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Upon  that  protest  on  the  one  side,  and  what  proof  the  captors  might 
furnish  on  the  other,  the  duty  of  the  prize  court  was  to  act,  and  con- 
demn cu  lato/ulprhe  or  make  restitution  of  the  property. 

The  court  of  prizes  (if  properly  constituted)  had  ^'exclusive  juris- 
diction/' in  the  first  instance,  by  the  well  settled  law.  By  the  same 
law  fi  was  bound  to  ad.  And  surely  the  undersigned  need  not  enter 
into  any  argnmeut  to  prove  that  the  government  of  the  United  States 
has  precisely  the  same  right  to  interfere,  on  ita  r^uaal  toad  at  aU,  as 
on  its  ading  erroneously.  Else  a  belligerent  state  has  only  to  appoint 
a  dumb  court  of  prize  jurisdiction,  and  it  may  spoliate  ''  ad  libitum.'* 

The  court  neea  only  refuse  all  action,  and  the  right  of  a  govern- 
ment to  interpose  for  the  protection  of  its  citizens  can  never  arise. 

But,  anxious  to  satisfy  his  excellency  on  all  points,  the  undersigned 
would  recall  his  recollection  to  the  treatment  which  Captain  Smith 
received  at  the  hands  of  other  Chilian  authorities  a  short  time  before, 
as  furnishing  a  very  sufficient  reason  why  he  might  not  have  wished 
to  make  ' '  his  personal  appearance. ' ' 

In  the  case  of  another  spoliation,  admitted  finally  to  be  an  unlawful 
spoliation  by  the  Chilian  government,  this  same  Captain  Smith  fell 
into  the  hands  of  Lord  Cochrane,  then  high  admiral  of  Chile.  And 
this  same  Lord  Cochrane  made  him  a  prisoner,  and  refused  to  release 
him,  except  on  the  condition  of  his  signing  a  false  certificate. 

It  is  to  be  presumed  that  Mr.  Smith,  a  man  of  peace,  and  more  accus « 
*tomed  to  the  quiet  pursuits  of  lawful  commerce  than  to  the  occupa- 
tions of  war  or  the  litigations  of  courts,  was  very  naturally  disposed 
to  keep  his  person  at  a  respectful  distance  from  lord  admirals  and 
courts  of  admiralty. 

His  excellency's  note  of  the  19th  instant,  concludes  with  a  state- 
ment that,  on  behalf  of  his  government,  and  by  its  order,  that  the  un- 
dersigned is  informed  that  this  claim  '^  cannot  be  taken  into  considera- 
tion." That  is,  if  they,  the  parties,  do  not  prove  having  sued  their 
action,  or  of  their  agents,  or  representatives,  not  having  been  heard  in 
court  by  act  or  fault  of  the  local  authorities. 

To  all  which  the  undersigned,  on  behalf  of  the  government  of  the 
United  States,  has  only  to  say,  that  his  government  proposes  to  make 
no  addition  to  the  testimony  already  admitted.  That  it  has  fully  ex- 
amined the  whole  case,  and  considers  it  made  out  as  clearly  as  human 
testimony  can  make  out  any  case.  That  the  undersigned  is  himself 
fully  clothed  with  all  the  powers  necessary  to  the  final  settlement  of 
the  question  ;  and  that  he  is  ready  at  any  moment  to  enter  into  an 
examination  of  the  evidence  with  the  minister — ^prepared  to  surrender 
the  case  whenever  it  can  be  shown  to  be  unjust. 

Should  the  minister  adhere  to  the  position  he  has  assumed,  then  the 
undersigned  begs  that  he  will,  in  some  reasonable  time,  signify  his 
decision,  so  that  the  undersigned  may  proceed  to  the  further  and  final 
performance  of  his  duties  in  the  premises. 

He  owes  an  apology  to  the  minister  for  having  taken  more  than 
one  week  to  make  this  reply.  The  difficulty  of  procuring  books  which 
he  wished  to  consult  has  been  the  sole  cause  of  so  much  delay. 
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He  avails  himself  of  the  occasion  to  renew  to  his  excellency  the  as- 
surance of  his  very  distinguished  consideration. 
He  has  the  honor  to  be  his  excellency's  very  obedient  servant, 

JNO.  8.  PENDLETON. 

P.  S.  I  have  been  compelled  to  have  the  above  copied,  and  it  is 
too  late* to  make  another  copy;  the  numerous  mistaxes  are  of  a 
character  not  to  affect  the  sense,  and  will  be  perceived. 

J.  S.  P. 


Mr.  PencUeion  to  the  Secretary  of  State. 

[Extract.] 

No.  18.]  SAiniACK)  DB  Ohilb, 

December  16,  1843. 

Sir  :  Nothing  has  occurred  since  my  despatch  No.  17,  dated  Octo- 
ber 30,  1843,  in  my  intercourse  with  this  government  necessary  to  be 
communicated. 

No  answer  has  been  received  to  my  note  of  October  28th. 

I  addressed  on  the  fourteenth  a  short  note  to  the  secretary  of* 
foreign  affairs,  complaining  of  the  delay  of  his  government  to  answer 
mine  of  the  28th  of  October.    His  reply,  with  a  copy  of  my  note,  is 
herewith  sent. 

I  have  a  very  strong  hope  of  settling  the  second  case  of  the  Mace- 
donian in  time  for  Congress  to  act  on  it  in  June,  immediately  on  its 
meeting.         ******* 

JNO.  S.  PENDLETON. 

The  Hon.  Sbcrbiart  of  State  o/tJie  United  States. 


Mr.  Pendleton  to  the  Minister  for  Foreign  Affaire. 

* 

Legation  of  the  United  States, 

December  14,  1843. 

The  undersigned,  chargg  d'affaires  of  the  United  States,  most  re- 
spectfully invites  the  attention  of  his  excellency  the  minister  of  foreign 
affairs  to  the  case  of  the  money  taken  in  the  valley  of  Sitana,  in  the 
year  1821. 

The  undersigned  supposed  that  it  was  intended  to  proceed  with  its 
discussion  without  any  delay  unavoidable,  until  some  conclusion  was 
arrived  at.  Upwards  of  forty  days  having  passed  since  the  last  note, 
of  the  undersigned  was  in  his  excellency's  hands,  and  no  reply  what- 
ever being  as  yet  received,  he  takes  the  liberty  of  addressing  this  note, 
with  the  hope  that  his  excellency  will  signify  his  intention  to  proceed 
with  the  business,  or  (if  such  be  his  determination)  that  he  will  not 
proceed. 
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As  the  undersigned  is  unaware  of  any  reasons  for  the  suspension  of 
the  business,  he  will  be  excused  for  addressing  this  inquiry. 

He  avails  himself  of  the  occasion  to  renew  to  his  excellency  the  as- 
surance of  his  very  distinguished  consideration, 

JNO.  PENDLETON. 

His  Excellency  the  Ministbb  of  Forexgn  Affairs. 


The  Minister  far  Foreign  Affaira  to  Mr.  Pendleton. 

[TraDalAtion.] 

Santiaqo,  December  14,  1843. 

The  undersigned,  minister  of  foreign  affairs,  has  had  the  honor  to 
receive  the  note  of  the  present  date,  in  which  Senor  Charge  d' Affaires 
of  the  United  States  calls  his  attention  to  the  subject  now  depending 
in  relation  to  the  monev  taken  in  the  valley  Sitana  in  the  year  1821, 
and  requesting  the  undersigned  to  signify  his  intentions  respecting 
the  same. 

The  president,  to  whom  the  undersigned  has  given  information 
of  Mr.  Pendleton's  communication,  has  charged  him  to  say,  in  reply, 
that  the  government  cannot  do  less  than  take  some  time  to  consider 
and  discuss  the  subject  and  arfi:uments  of  the  lengthy  note  of  Mr. 
Pendleton,  the  more  so  as  it  wishes  are  most  earnest  to  do  justice  in  a 
question  new  and  difficult,  and  in  which  matters  of  profound  impor- 
tance arise. 

The  government,  however,  pledges  itself  to  direct  to  Mr.  Pendleton 
the  answer  which  he  desires  as  soon  as  possible  ;  and  meanwhile  the 
undersigned  renews  the  assurance  of  his  high  and  distinguished  con- 
sideration, &c.  R.  L.  YRARRAZAVAL. 


Mr.  Pendleton  to  the  Secretary  of  State. 

[Extract.] 

No.  19.]  Lbqation  of  the  Unitkd  States, 

'     •  Chile,  January  17,  1844. 

Sir:  I  herewith  enclose  you  the  copy  of  another  note  which  I  ad- 
dressed ta  the  minister  of  foreign  affairs  on  the  9th  instant. 

I  have  not  yet  received  any  answer,  and  have  not  time  to  wait  for 
it,  as  this  will  come  by  the  steamer  to  Lima,  to  take  its  chance  by 
Panama. 

It  is  now  perfectly  obvious  that  the  Chile  administration  seeks  to 
gain  all  the  time  it  possibly  can  by  every  sort  of  contrivance  of  prooras* 
tination  and  delay.  *  ♦        .    * 

JOHN  S.  PENDLETON. 

Hon.  Sbcretart  ov  State. 
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Mr.  Pendleton  to  the  Minister  for  Foreign  Affairs. 

Legation  op  the  Unitbd  States, 

January  9,  1844. 

The  undersigned,  cbarg6  d'affaires  of  tlie  United  States,  sincerely 
anxious  to  exhaust  every  expedient  which  he  is  capable  of  devising, 
for  the  purpose  of  accomplishing  a  just,  friendly,  and  satisfactory  ad- 

i'ustment  ot  the  very  inconsiderable  difficulties  remaining  to  be  settled 
)etween  the  governments  of  the  United  States  and  Chile,  begs  leave  to 
enter  his  formal  protest  against  the  line  of  conduct  which  bis  excel- 
lency the  minister  of  foreign  affairs  for  the  republic  of  Chile  has  seen 
fit  to  adopt  in  regard  to  that  business. 

Without  undertaking  to  anticipate  that  an  unfriendly  collision  is 
inevitably  to  be  forced  on  the  United  States  by  the  course  which  the 
Chile  administration  seems  determined  to  pursue,  it  is  yet  the  very 
highest  of  the  duties  of  the  undersigned  to  take  care  that,  in  the  event 
of  so  undesirable  a  contingency,  the  government  which  he  himself 
represents  shall  be  on  the  right  side  of  the  issue — a  duty  which  he 
wul  not  fail  diligently  to  perform. 

The  particular  object  of  the  mission  of  the  undersigned  to  this  court 
was  the  settlement  of  the  claims  of  certain  citizens  of  the  United  States 
for  monies  and  property  violently  and  unlawfully  seized  and  appro- 
priated by  ofiicers  of  the  Chile  government  near  a  quarter  of  a  century  ago. 
And  immediately  on  his  arrival  here  he  was  assured  by  the  minister  of 
of  his  great  .anxiety  and  readiness  to  proceed  at  an  early  day  to  their 
settlement.  An  assurance,  it  is  true,  at  various  times  repeated,  but 
unfortunately  unaccompanied  by  any  of  those  acta  without  which  mere 
assurances  cannot  possibly  reach  any  pracLical  result. 

The  undersignea  acknowledges,  too,  that  on  a  very  recent  occasion, 
his  excellency  did  him  the  favor  to  inform  him  that  the  president  of 
Chile  is  most  anxious  to  do  perfect  justice  in  the  premises,  an  incli- 
nation for  the  existence  of  wnich  the  undersigned  is  duly  thankful, 
and  of  the  vrlue  of  which  he  might  perhaps  entertain  a  more  just  ap- 
preciation if  he  could  be  made  to  comprehend  hotv  perfect  justice  is  to 
be  subserved  in  any  case  by  means  of  the  doctrine  of  prescription. 

On  the  19th  day  of  May,  1841^  a  formal  demand  was  made  ou  his 
excellency's  government  for  a  certain  sum  of  money  alleged  to  have 
been  taken  in  the  valley  of  Sitana.  A  distinct  statement  of  the  grounds 
of  the  demand  was  at  the  same  time  submitted,  and  all  the  evidence 
on  which  the  case  then  rested,  and  on  which  it  now  depends,  was  fully 
communicated ;  so  that  the  entire  case  has  been  subject  to  the  mature 
deliberation  of  his  excellency  for  a  period  of  near  three  years.     «- 

Finally,  in  September,  1843,  his  excellency  signified  his  readiness 
to  take  up  the  subject,  and  proposed,  in  order  to  facilitate  the  business, 
that  certain  preliminary  discussions  should  be  had  with  the  first  ofilcer 
of  the  state  department ;  a  proposition  to  which  the  undersigned  at 
once  assented  And,  on  the  Ist  day  of  October,  he  called  on  the  first 
officer,  from  whom  he  learned  that  the  plea  of  "prescription"  was 
opposed  to  the  claim  ;  a  plea  which  it  was  certainty  as  easy  to  have 
made  on  the  20th  of  May^  1841,  as  on  any  subsequent  day. 
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The  undersigned  required  the  grounds  assumed  to  be  put  in  writing, 
and  it  was  promised  to  he  done  without  delay  ;  jet  it  was  not  done 
until  the  19th  day  of  October. 

Owing  to  unavoidable  causes  of  delay,  already  explained,  the  reply 
of  the  undersigned  -was  not  made  until  the  28th  of  October,  and,  by 
fault  of  the  clerk  who  copied  it,  did  not  reach  his  excellency's  hands 
for  two  or  three  days  more.  From  that  day  to  this,  a  period  of  seventy 
days^  the  minister  has  maintained  a  silence  unbroken,  except  by  a 
reply  to  a  complaint  of  the  undersigned  of  14th  of  December,  in  which 
reply  he  alleges,  as  the  cause  of  his  silence,  the  length  of  the  note  of 
the  undersigned,  of  date  the  28th  of  October,  although  that  note  starts 
not  one  proposition  of  fact  not  already  for  years  before  the  minister, 
nor  one  principle  nor  point  of  law  except  in  reply  to  his  excellency's 
own  note  of  the  19th  of  October.  So  that  a  case  which,  for  all  that 
the  undersigned  has  seen  or  heard, ,  is  of  a  simplicity  so  remarkable 
that  the  only  ground  of  surprise  is  that  it  should  have  been  required 
to  be  discussed  at  all,  and  which  might  unquestionably  be  as  fully  and 
thoroughly  discussed  in  ten  days,  (and,  if  pertinent  discussion  only 
were  had,  in  ten  hours^)  as  in  twenty  years,  nas  been,  by  the  mere  ar- 
bitrary will  of  his  excellency,  kept  in  a  state  of  suspension  from  the 
first  day  of  October,  18)3,  until  the  9th  of  January,  1844,  without 
one  particle  of  progress  being  made — a  period  of  more  than  one  hun- 
dred days — of  which  time  his  excellency  has  seen  fit  to  appropriate  to 
himself  about  nine-tenlhs,  notwithstanding  he  has  chosen  to  find  in 
the  length  of  the  note  of  the  undersigned  a  pretext  for  his  own  most 
extraordinary  delay. 

The  undersigned  has  not  desired,  nor  perceived  any  necessity  for, 
discussion.  He  has  endeavored  to  answer  the  minister  only  because 
he  wished  to  remove  any  and  all  difficulties,  whether  frivolous  or 
grave — difficulties  which  have  presented  no  force  to  his  mind,  but 
which  his  excellency  has  submitted  hs  of  a  graver  character. 

Now,  it  must  be  perfectly  apparent  to  his  excellency  that  the  under- 
signed must  refuse  to  discuss  the  matter  at  all,  if,  whenever  he  does 
answer  his  excellency,  his  answers  are  to  be  seized  on  as  the  pretext 
of  delays,  so  unreasonable  that  an  indefinite  postponement  of  the 
business  is  to  be  effected  by  the  contrivance  of  an  indefinite  discussion. 

An  indefinite  postponement  is,  of  course,  exactl;^  the  thing  which 
the  minister  would  effect;  but  at  the  same  time  it  is  precisely  the 
thing  which  the  undersigned  would  prevent,  and  to  which  (under 
the  explicit  instructions  of  his  government)  the  undersigned  again* 
formally  and  finally  informs  his  excellency  that  that  government 
cannot  and  will  not  submit. 

The  ordinary  excuse  of  other  and  indispensable  occupations  cannot 
lie  in  this  case.  His  excellency  has  taken  his  own  time — has  agreed 
to  take  up  this  business — has  taken  it  up ;  and  his  right,  after  so 
taking  it  up,  to  proceed  or  not  to  proceed,  at  his  own  arbitrary  and' 
independent  will,  is  denied.  Nor  is  the  undersigned  aware  of  any 
higher  duty  which  Chile  owes  to  herself  than  to  do  justice;  nor  cani 
he  conceive  of  any  respect  due  to  a  foreign  power,  more  profound  than 
that  which  she  owes  to  the  United  States,  whose  government,  by  its 
uniform  conduct,  its  friendly  sentiments,  its  long  forbearance,  and  its 
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perfect  equity,  has  entitled  itself  to  expect  from  the  free  will  of  Chile 
tiiat  prompt  and  exact  justice  which  its  power  and  character  enable  it 
to  exacts  it*  need  he,  from  any  and  all  the  nations  of  the  world. 

Ill  conclusion,  the  undersigned  repeats  what  he  has  more  than  once 
said  to  his  excellency  :  the  government  of  the  United  States  does  not 
wish  Chile  to  pay  one  farthing  which  is  not  justly  due. 

Bhow  that  this  money  was  not  taken,  or  that  it  has  been  returned, 
or  that  it  was  lawful  prize,  and  there  is  an  end  of  the  demand ;  or, 
what  has  been  previously  asked,  show  that  this  doctrine  of  prescript 
tiouy  which  has  been  attempted  to  be  applied,  has  been  recognized  by 
any  respectable  government  in  the  world  in  a  case  like  this,  and  there 
is  again  an  end  of  the  matter. 

The  undersigned  feels  much  more  sensibly  than  it  is  possible  for 
the  executive  of  Chile  to  feel  the  painfulness  of  the  necessity  of  thus 
repeating  his  applications.  It  is  in  the  power  of  that  executive  only 
to  prevent  it. 

If  the  governmeift  of  Chile  is  prepared  to  take  the  responsibility  of 
a  peremptory  refusal  to  pay  the  money,  the  undersigned  begs  it  will 
do  so  at  once. 

He  need  hardly  say  to  the  minister  that  the  plea  of  prescription  is 
utterly  insufficient  to  induce  one  thought  of  relinquishing  the  claim 
on  the  part  of  the  government  of  the  United  States. 

It  is  at  the  option  of  his  excellency's  government  to  proceed  with 
the  discussion,  or  to  pay  the  money,  or  to  refuse  to  pay  it. 

If  it  will  neither  do  the  one  nor  the  other,  then  it  must  be  respon- 
sible for  all  the  consequences,  and  especially  for  all  the  damages  to 
the  injured  party,  which  must  swell  the  sum  inevitably  to  be  paid  far 
beyond  the  present  demand.  And  if  it  will  not  do  either  the  one  or 
the  other,  then  the  time  is  at  hand  when  it  becomes  the  duty  of  the 
undersigned  to  say  to  his  government  that  further  negotiation  prom- 
ises no  result. 

The  undersigned  afails  himself  of  the  occasion  to  renew  to  his  ex- 
cellency the  assurance  of  his  distinguished  consideration. 
His  obedient  servant, 

JNO.  S.  PENDLETON. 

His  Excellency  the  Minister  of  Foreign  Affairs. 


Mr,  Upshur  to  Mr.  Pendleton. 

No.  18.]  Department  of  State, 

Washington^  February  21,  1844. 

Sir  :  Tour  despatches  by  Mr.  Curson,  and  your  No.  16  of  the  29th, 
and  17  of  the  30th  of  October  last,  have  been  received. 

If,  as  there  is  some  reason  to  apprehend,  the  Chilean  government 
should  object  to  an  acknowledgment  of  the  pending  claim,  in  the 
case  of  the  Macedonian,  on  account  of  the  long  interval  between  the 
date  of  the  transaction  in  which  it  originated  and  that  of  the  pre- 
sentation of  the  claim,  you  will  not  allow  it  to  be  supposed  that  this 
government  would  deem  such  an  objection  as  valid  in  any  respeot. 
• 
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The  canses  of  the  delay  in  presenting  the  case  are  sufficiently  ex- 
plained in  the  papers,  and  if  it  were  otherwise,  that  government 
onght,  nnder  the  circumstances,  to  attribute  the  forbearance  of  the 
government  of  the  United  States  to  other  considerations  than  doubts 
as  to  the  validity  of  the  claim. 

I  am,  sir,  your  obedient  servant, 

A.  P.  UPSHUR. 
J.  S.  Pendleton,  Esq.,  (£c.,  (£c.,  dc. 


Mr.  Pendleton  to  the  Secretary  of  State, 

9 

No.  19.]  Valparaiso,  March  1,  1844. 

Sib  :  I  have  the  honor  to  enclose  you,  herewith,  further  correspond- 
ence which  I  have  had  with  the  Chile  secretary  of  state  in  regard  to 
the  money  taken  in  Sitana  in  1821.  I  enclose,  at  this  time,  copies  of 
all  the  notes  not  heretofore  transmitted.  The  duplicates  of  all,  up  to 
the  end  of  the  past  year,  have  been  sent.  Should  1  settle  this  case,  as 
I  hope  yet  to  do  in  the  next  sixty  days,  I  may  yet  be  able  to  conclude 
all  the  business  of  our  government  here  before  the  month  of  June, 
when  I  expect  to  return,  whether  my  relief  has  arrived  or  not. 

I  have  followed  implicitly  the  orders  of  the  department,  in  insisting 
on  the  settlement  ot  the  claims,  according  to  their  importance  and 
seniority.  After  this  Sitana  case,  nothing  remains  but  the  little 
matter  of  the  two  whale  ships.  You  receive  herewith  my  notes  of  the 
5th  and  16th  of  Februarf ,  and  the  minister's  of  the  2d  and  7th  of  the 
same  month. 

I  have  the  honor  to  be,  your  very  obedient  servant, 

JNO.  S.  PENDLETON. 

Hon.  Secbbtabt  of  State 

0/the  United  Stales. 


The  Minister  of  Foreign  Affairs  to  Mr.  Pendleton. 

(Ttanslation.] 

Santiago,  Fehrwiry  2,  1844. 
The  undersigned,  minister  of  state  and  of  foreign  affairs  of  this  re- 

Sublic,  in  answering  the  note  addressed  to  him  by  the  Honorable  John 
.  Pendleton  on  the  28th  day  of  October  of  the  last  year,  as  chargd 
d'affaires  of  the  United  States  of  America,  relative  to  certain  property 
seized  by  Chile  forces  in  the  valley  ot  Sitana  in  the  year  1821,  and 
which  is  supposed  to  have  belonged  to  citizens  of  the  United  States, 
regrets  that  it  is  not  possible  for  him  to  pass  unnoticed  the  last  note 
that  he  received  from  Mr.  Pendleton,  dated  the  9th  of  January,  in 
which  he  is  rated  for  the  delay  in  his  answer  in  terms  which  the 
undersigned  confesses  he  does  not  consider  to  be  according  to  that 
tone  of  mutual  consideration  proper  between  the  representatives  of  two 
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friendly  nations.  Mr.  Pendleton  has  not  thought  proper  to  refrain 
from  threatening  allusions,  nor  has  he  conveyed  his  threats  in  those 
terms  of  civility  and  politeness  which,  without  diminishing  their  force, 
might  satisfy  justice,  and,  at  the  same  time,  preserve  dignity. 

The  tone  Mr.  Pendleton  has  used  in  the  present  case  would  have 
been  more  justifiable  in  former  claims  of  the  United  States  (at  least 
by  the  outward  appearance  of  facts,)  and  yet  hispredecessors  did  not 
judge  it  necessary  to  have  recourse  to  it. 

In  a  claim  which  the  parties  who  are  interested  appear  to  have  forgot- 
ten for  nearly  twenty  years,  presented  for  the  first  time  in  the  name 
of  the  government  of  the  United  States  in  the  year  1841 ;  in  a  claim 
in  which  the  parties  have  proceeded  with  a  remissness  which,  sup- 
posing their  case  a  just  one,  is  totally  inexplicable,  and  which,  under 
any  supposition,  would  appear  not  only  extraordinary,  but,  in  the 
opinion  of  the  undersigned,  unheard  of  and  unexampled  in  the  annals 
of  prize  cases ;  in  a  claim  of  this  nature,  Mr.  Pendleton  considers 
himself  authorized  to  reproach  bitterly  the  government  for  not  having 
proceeded  to  the  discussion  as  soon  as  he,  Mr.  Pendleton  desired,  as  if 
those  very  circumstances  did  not  impose  on  the  government  the  duty 
of  examining  how  far  it  would  be  proper  and  legal,  on  its  part,  to 
insist  on  the  exception  which  such  a  delay  entitles  it  to  make ;  as  if  the 
respect  which  the  government  owes  to  itself  and  to  the  nation  rep* 
resented  by  Mr.  Pendleton  should  allow  it  in  so  singular  a  case  to 
hazard  a  judgment  without  the  most  mature  deliberation. 

In  the  note  which  the  undersigned  had  the  honor  to  address  Mr.  P. 
on  the  19th  of  October,  he  explained  sufficiently  the  delay  of  that  an- 
swer, and  the  explanation  cannot  be  pronounced  ungrounded  or  frivo- 
lous by  any  person  who  pauses  a  moment  to  consider  that,  in  prize 
cases,  the  practice  of  the  European  nations  and  of  the  United  States 
is  the  only  rule  that  can  be  quoted,  and  that  this  practice  is  recorded 
here  and  there  in  books  that  would  in  themselves  form  an  extensive 
library.  It  was,  moreover,  necessary,  in  proposing  such  an  exception, 
to  make  all  possible  investigations  with  respect  to  the  steps  that  the 
claimant  might  have  taken  with  this  government,  or  with  the  com- 
petent judicial  authority.  It  was  necessary  to  examine  records,  to 
obtain  information,  to  collect  testimony  in  and  out  of  the  capital.  The 
government^  above  all  things,  was  to  satisfy  its  conscience,  and  the  cir- 
cumstances of  the  claim  were  sufficient  to  suggest  to  an  unprejudiced 
mind  an  idea  of  the  time  necessary  to  this  investigation. 

Notwithstanding,  Mr.  P.  takes  no  notice  of  all  this,  and  declares  that 
the  exception  of  prescription  might  have  been  as  easily  made  on  the 
20th  day  of  May,  1841,  as  on  any  subsequent  day  ;  and,  not  content 
with  this  assertion,  he  proceeds  to  say  that  an  indefinite  delay  is, '  of 
course  J  what  the  undersigned  wished  to  efiect,  in  which  assertion  is  at- 
tributed to  the  undersigned  a  sentiment  which  would  make  him  totally 
unworthy  the  confidence  of  his  government^— an  assertion  as  unjust  and 
untrue  in  its  substance  as  disrespectful  in  its  terms.* 

The  undersigned  denies  Mr.  rendleton's  right  to  use  such  language 

^KPhis  expreasion  wbb  required  to  be  taken  back  in  my  note  of  the  5th  of  Februarj,  re- 
:  plied  to  on  the  7  th. 

J.  S.  P. 
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in  bis  communications,  and,  in  the  name  of  his  government,  formally 
protests  that  if,  in  the  future  communications  of  Mr.  P.,  the  bounds  of 
moderation  are  overstepped,  be  will  find  himself  under  the  necessity 
of  putting  an  end  to  all  correspondence  between  the  two. 

The  undersigned  cannot  leave  this  part  of  the  subject  without  re- 
marking, that  Mr.  Richard  Pollard,  after  having  addressed  to  the 
State  Department  bis  note  of  the  19th  of  May,  1841,  did  not  again 
call  the  attention  of  the  government  to  the  seizure  in  Sitana,  no 
doubt,  becauf^e  he  was  convinced  that  this  government  did  not  neglect 
the  claims  of  the  United  States,  as  likewise  bearing  in  mind  that  so 
remote  a  date  as  that  of  the  seizure  in  Sitana  necessarily  required  inves- 
tigations, of  one  sort  or  another,  that  were  not  the  work  of  a  moment. 

Mr.  Pendleton  succeeded  Mr.  Pollard  in  the  mission  of  the  United 
States  in  May,  1842,  and,  from  that  date  until  late  in  1843,  he  does 
not  appear  to  have  manifested  bo  extraordinary  an  anxiety  for  the 
progress  of  this  claim,  doubtless  because  he  perceived  the  complicated 
engagements  of  the  administration  of  a  new  country  arranging  an 
interior  organization,  in  many  respects  incomplete,  and  animated  by 
that  spirit  which  up  to  this  time  has  signalized  the  negotiations  with 
the  United  States,  and  of  which  they  certainly  have  no  reason  to  re- 
pent, he  awaited  a  more  appropriate  season. 

The  matter  was  taken  under  consideration  in  September,  1843,  and 
since  then,  whatever  be  Mr.  Pendleton's  opinion,  the  undersigned 
does  but  justice  to  his  government  in  saying  that  it  has  not  been  laid 
aside.  It  has  proceeded,  and,  as  far  as  possible,  will  proceed'  apace 
with  other  matters  that  claim  the  attention  of  the  executive.  But  to 
accelerate  its  progress,  it  is  not  necessary  that  Mr.  P.  should  allude 
so  emphatically  to  the  irresistible  power  of  the  United  States.  The 
undersigned  acknowledges  it,  but  takes  pleasure,  at  the  same  time, 
in  acknowledging  its  justice,  and  the  noble  and  worthy  moderation 
which  it  has,  at  the  same  time,  shown  in  its  negotiations  with  this 
government. 

Mr.  Pendleton  only  leaves  to  the  government  of  Chile  to  continue 
the  discussion,  to  pay  the  money  claimed,  or  to  refuse  to  pay  it. 

The  undersignea  proposes  to  continue  the  discussion ;  and,  although 
Mr.  P.  declares  that  the  exception  alleged  is  totally  insufficient  to  in- 
duce the  United  States  to  abandon  the  claim,  the  undersigned,  who 
ought  not  to  allow  himself  to  be  guided  in  this  affair  but  by  his  own 
conviction,  gives  notice  that  above  everything  he  persists  in  it,  and 
that  he  will  not  abandon  the  position  he  believed  ne  ought  to  have 
taken  until  reasons  are  presented  to  him  of  more  force  than  those  of 
the  28th  of  October  and  of  the  7th  of  January  last. 

The  first  circumstance  to  which  Mr.  P.  alludes,  with  the  object  of 
diminishing  the  force  of  the  proposed  exception,  is  the  protest,  as 
stated  by  the  undersigned  in  his  note  of  the  19th  of  October,  addressed, 
through  a  commander  of  a  man-of-war  of  the  United  States,  to  this 
government,  which  performed  its  duty  in  transmitting  the  same  to 
the  court  of  prizes,  in  order  that  it  might  have  its  proper  effect.  But 
that  it  might  produce  its  effect,  was  not  the  appearance  of  the  party 
necessary?  It  does  not  appear  that  any  authorized  person  ever  ap- 
peared before  the  prize  court  in  prosecution  of  the  rights  he  might 
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suppose  himself  to  have  to  question  the  legality  of  the  seizure  it, 
Sitana. 

It  is  not  according  to  the  practice  of  prize  courts  to  institute  ex  parte 
judicial  proceedings  whilst  there  is  no  formal  reclamation  of  the  party 
interested. 

The  action  once  commenced,  the  necessity  of  the  trial  is,  as  Mr.  P. 
says,  a  principle  estahlished  and  universally  acknowledged  in  the  laws 
of  nations.  Otherwise,  it  is  entirely  inadmissible.  It  would  make  all 
the  consequences  of  the  omission  or  negligence  of  the  parties  inter- 
ested fall  on  the  prize  courts,  or  their  respective  governments. 

The  prize  court,  to  which  the  protest  is  directed,  should  undoubt- 
edly await  the  appearance  of  the  party,  to  make  good  the  facts  con- 
tained in  it.  But  should  it  remain  in  this  expectation  for  twenty 
years  ? 

Moreover,  there  is,  in  the  case  of  a  claim  depending  between  gov- 
ernments, another  essential  consideration,  which  the  undersigned  sub- 
mitted to  the  judgment  of  Mr.  Pendleton  in  his  note  of  the  19th  of 
October.  Demands  from  one  government  on  another  for  pretended 
illegal  acts  committed  against  the  persons  or  property  of  private  citi- 
zens, can  only  arise  after  the  private  parties  have  exhausted  all  the 
judicial  remedies  provided  by  the  laws. 

If  they  have  presented  themselves  to  the  competent  tribunals,  there 
prove  their  rights ;  if,  in  spite  of  their  proofs,  an  unjust  sentence  has 
Deen  pronounced,  and  there  being  an  appellate  court,  they  have  car- 
ried *their  case  to  it,  and  the  erroneous  decision  of  the  inferior 
tribunal  is  there  confirmed^  then,  according  to  the  laws  of  nations, 
the  time  has  come  when  the  State  of  the  injured  party  may  demand 
that  the  government  of  the  tribunals  rendering  unjust  adjudications 
inquire  into  the  facts  and  repair  the  injustice. 

Nor  is  anything  more  reasonable.  The  administration  of  justice  in 
matters  of  private  right,  by  our  constitution,  as  well  as  by  that  of  the 
United  States,  belongs  to  the  tribunals  exclusively. 

It  is  only  when  the  courts  have  pronounced  wrongful  judgment,  or 
denied  justice,  that  the  government  can  be  called  on  to  repair  the 
damage  extrajudicially.  What,  then,  the  undersigned  asks,  have 
been  the  means  used  in  this  case,  as  afforded  by  the  courts  ?  What 
suit  have  the  claimants  brought  in  any  court  ?  What  proofs  have 
they  presented  ?  What  opportunity  have  they  given  to  the  captors 
to  answer  their  claim  ? 

Can  a  protest,  directed  through  a  third  party,  naked  of  all  legiti- 
mate )  epresentation  of  the  party,  destitute  of  proof,  and  of  the  forms 
that  might  make  it  admissible  in  any  court,  supply  the  deficiencies, 
or  atone  for  the  want  of  those  previous  steps,  indispensable  before  the 
case  can  be  taken  from  the  judicial  to  the  diplomatic  course  of  ad- 
justment ? 

At  the  same  time  that  Mr.  Pendleton  acknowledges  the  use  of  pre- 
scription between  individuals,  he  regards  this  exception  as  unheard 
of  in  cases  of  pecuniary  reclamations  between  States.  But  let  the 
undersigned  ask  if  in  this  case,  a  case  of  pecuniary  indemnification 
demanded  by  one  State  of  another,  on  behalf  of  the  citizen  of  the 
former,  could  the  government  making  the  demand  claim  other  rights 
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than  pertained  to  the  individaal  whose  canse  is  patronized?  And 
when  this  individual,  hy  failing  to  use  them  in  due  time  and  place, 
had  lost  them  in  the  eye  of  the  law,  would  it  he  allowed  to  revive 
and  readmit  them  by  the  interposition  of  his  government? 

The  undersigned  conceives  that,  as  the  reclaiming  government  does 
no  more  than  lend  its  protection  to  the  individual  supposed  to  be 
aggrieved,  insisting  on  rights  asserted  by  h^m,  and  by  no  fault  of  his 
denied  to  him,  so  uie  government  of  whom  the  claim  is  made  has  the 
right  to  use  the  same  exceptions  that  could  have  been  used  by  the  de- 
fendant in  the  competent  court.  The  new  organs  by  which  the  ques- 
tion is  discussed  do  not  change  the  nature  of  the  case,  do  not  create 
new  rights,  nor  revive  extinguished  ones. 

The  undersigned,  before  proceeding  to  the  discussion  of  the  authorities 
quoted  by  Mr.  P.,  will  remark  that  Vattel,  in  the  passages  cited  by 
the  charge  d'affaires  of  the  United  States,  treats  of  tmtcaption  and 
preacriptionj  not  between  private  parties,  but  between  States,  and  pro-  • 
poses  to  give  rules  for  cases  in  which  nations  may  pretend  to  have 
acquired  dominion  by  virtue  of  long  possession,  not  interrupted  nor 
disputed  by  another  State,  or  in  which  a  nation  may  have  lost  a  right 
on  the  presumption  that  its  long  failure  to  assert  such  right  implied 
the  intention  of  abandoning  it. 

Mr.  Pendleton  has  himself  noted  that  the  2d  chapter  of  the  2d  book 
of  Vattel,  on  usucaption  and  prescription,  comes  of  the  various  chap- 
ters treating  of  national  dominion,  its  effects,  its  limitations,  and 
rights. 

Under  this  view  the  opinions  of  the  publicists  differ — some  denying 
that  usucaption  and  prescription  are  admissible  between  nations,  and 
others,  among  them  Vattel,  believing  that  these  first  principles  of 
right  are  in  conformity  with  reason  and  natural  equity.  But  there 
does  not  exist  the  same  difference  of  opinion  as  to  questions  of  pos- 
session and  dominion  between  private  parties.  When  a  discussion 
of.  a  question  of  private  interests  arises  between  two  States,  it  must 
proceed  according  to  those  laws  applicable  to  the  subject-matter.  If 
these  laws  authorize  prescription,  they  can  do  no  less  than  admit  it, 
and  the  discussion  must  result  according  to  the  application  of  that 
principle.  Therefore,  if  prescription  is  admissible  in  prize  cases, 
as  tried  by  the  laws  of  the  European  States,  it  must  be  admissible  in 
the  diplomatic  negotiations  relative  to  a  claim  against  the  legitimacy 
of  a  prize ;  and  the  only  inquiry  is,  whether,  in  the  actual  circum- 
stances of  the  case  under  examination,  the  principle  can  apply.  There- 
fore, the  difference  of  opinion  among  writers  in  the  matter  of  usucap- 
tion and  prescription  between  nations  has  nothing  to  do  with  the 
private  interests  on  which  the  courts  decide. 

But  the  undersigned  will  go  further.  Even  if  this  diversity  of 
opinion  referred  to  cases  of  the  nature  of  that  now  under  discussion 
between  Mr.  P.  and  the  undersigned,  it  appears  unjust  to  deny  to  the 

givernment,  against  which  a  claim  is  entered,  the  right  of  choosing 
tween  two  opinions,  both  sustained  by  respectable  authorities,  that 
which,  in  conscience,  might  appear  to  it  the  more  just  and  rational. 

The  reason  is  obvious.  Recourse  is  had  to  the  government  in  aid 
of  the  fdnctions  that  have  been  or  ought  to  have  been  exercised  by  its 
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tribunals  ;  a  principle  wliich  its  tribunals  migbt  have  acknowledged 
without  manifest  injustice,  the  government  can  in  the  same  manner 
admit ;  and  it  is  manifest  there  cannot  be  manifest  injustice  when  the 
principle  on  which  the  decision  of  the  tribunal  was  founded,  or  might 
have  been  founded,  has  in  its  favor  respectable  authorities. 

Upon  this  point  the  undersigned  conceives  that  the  authority  of 
Yattel  is  more  applicable  and  more  positive  than  in  the  application 
which  Mr.  P.  has  been  pleased  to  make  of  it.  ^'  The  prince  ought  not 
to  interpose  in  the  cases  of  his  subjects  in  foreign  countries,  nor  extend 
to  them  his  protection,  except  in  cases  of  a  refusal  of  justice  or  of  an 
evident  and  palpable  injustice." 

The  undersigned  cannot  do  less  than  insist  on  one  point.  When 
this  claim  was  made  in  the  name  of  the  United  States,  the  govern- 
ment of  Chile  could  unquestionably  have  remitted  it  to  a  tribunal. 
The  diplomatic  mode  of  proceeding  begins  only  when  the  judicial  has 
terminated.  The  government  of  Chile,  to  whom  it  improperly  attri- 
buted the  wish  to  retard  the  despatch  of  this  affair,  preferred  taking  it 
into  its  own  consideration,  as  a  medium  more  expedient  and  shorter. 

But  it  ought  not  and  could  not  weaken  its  position  by  choosing  this 
medium.  This  choice,  dictated  by  motives  of  pure  equity,  deprived  it 
not  of  its  rights  of  defence  ;  it  did  not  remove  any  of  the  legal  reme- 
dies that  might  be  availed  of  in  a  court  acting  under  the  authority  of 
the  laws  of  nations. 

Passing  now  to  the  propositions  that  Mr.  P.  deduces  from  VatteVs 
doQtrine,  the  undersigned  will  examine  them,  one  by  one,  so  as  to  fix 
the  connexion  they  may  have  with  the  matter  treated  of  by  them. 

The  applicability  of  this  doctrine  of  preacrij^tion  and  usucaption  be- 
tween nations  is  a  question  on  which  the  opinions  of  the  learned  disa- 
gree.    The  undersigned  refers  to  his  previous  observations. 

Usucaption  and  prescription,  as  far  as  they  are  applicable  to  contro- 
versies between  States,  in  regard  to  territorial  rights,  limits,  and  do- 
minion, have  been  disputed  among  authors,  but  this  want  of  unanimi- 
ty does  not  exist  in  debts  or  damages  between  private  parties,  al- 
though they  be  of  different  nations. 

If  the  decision  of  these  cases  of  private  riehts  belongs  to  the  civil  tri- 
bunals^ the  laws  of  the  State,  administered  by  these,  determine  whether 
prescription  is  or  is  not  admissible,  and  on  what  terms. 

If  the  decision  is  made  by  a  tribunal  that  judges  by  the  laws  of  na- 
tions, the  practice  of  nations  will  determine  whether  prescription  is 
admissible  or  not,  and  in  what  way. 

2d.  Mr.  Pendleton  says  that  the  doctrine  of  Yattel,  by  its  con- 
nexion, by  the  arguments  sustaining  it,  and  by  all  the  author  says 
on  the  subject,  is  specially,  if  not  exclusively,  applicable  to  questions 
of  territorial  rights,  limits,  and  dominion;  and  nowhere  is  it  men- 
tioned as  of  the  nature  of  ordinary  statutes  of  limitation,  to  be  pleaded 
against  debts,  damages,  or  penalties,  incurred  by  the  trespasses  of 
one  State  upon  the  rights  of  another.  The  undersigned  has  the  satis- 
faction to  agree  with  Mr.  Pendleton  in  this  particular ;  the  said  doc- 
trine is  relative  to  questions  of  eminent  domain,  to  questions  between 
States  on  obligations  due  them  in  their  collective  capacity,  and  which 
from  their  nature  are  not  subject  to  the  decision  of  any  tribunal,  and 
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are  discnsBed  between  State  and  State  by  diplomatic  negotiations. 
But  still,  the  undersigned  does  not  perceive  that  the  principles  in 
which  the  doctrine  of  Vattel  is  founded,  relative  to  questions  of  rights 
of  sovereignty,  may  not  be  applicable  to  questions  of  private  rights. 
Yattel  himself  clearly  affirms  the  contrary,  when  he  asserts  that  usu- 
caption  and  prescription,  considered  in  all  their  extent,  are  a  natural 
right.  Besides,  when  Mr.  Pendleton  adds  that  nowhere  is  that  doc- 
trine mentioned  as  analogous  to  the  statute  of  limitations  or  laws  that 
rule  prescription  in  private  cases,  the  undersigned  is  disposed  to  allow 
that  it  is  true  ;  that  it  is  not  applied  in  any  of  the  texts  quoted  from 
Vattel,  and  perhaps  in  no  other  chapter  in  his  treatise  on  the  laws  of 
nations,  to  such  cases.  This,  nevertheless,  proves  little.  Vattel,  in 
his  work,  omits  to  touch  on  many  points  of  great  importance  in  the 
laws  of  nations,  and  he  has  been  particularly  concise  in  repard  to 
prize  cases.  Upon  the  doctrine  relative  to  this  class  of  cases,  it  is  ne- 
cessary to  consult  other  authorities,  and,  above  all,  to  examine  what 
has  been  and  is  the  practice  in  courts  of  admiralty,  and  other  courts 
in  which  prize  Questions  are  decided. 

3d.  Mr.  Pendleton  establishes,  as  an  inference  from  the  doctrine  of 
Vattel,  that  prescription,  to  have  a  positive  and  absolute  effect,  must 
be  founded  on  very  long,  undisputed,  and  uninterrupted  possession ; 
that  it  have  such  appearance  of  antiquity  that  its  origin  be  lost  in  the 
obscurity  of  time.  On  this  point  the  undersigned  will  make  only  one 
observation.  All  the  difference  which  Vattel  makes  between  pre- 
scription, founded  on  an  immemorial  possession,  and  the  contrary,  is 
that,  for  the  first,  the  fact  alone  of  immemorial  possession  is  decisive ; 
in  lieu  of  that,  there  may  be  alleged  against  the  other  prescription  bad 
faith  on  the  part  of  the  possessor,  or  reasonable  fear,  or  the  absolute 
impossibility  of  making  good  his  rights  on  the  part  of  the  claimant ; 
consequently,  any  of  these  circumstances  not  being  proved  by  the 
claimant,  the  prescription  founded  on  possession  for  a  certain  time  is 
positive,  like  that  founded  on  immemorial  possession — the  first  is  as 
efficacious  as  the  second  for  resisting  the  claim. 

The  last  of  the  deductions  of  Mr.  P.  is  that  prescription  cannot  be 
pleaded  against  a  party  who  has  had  good  reasons  for  his  silence,  as 
impossibility  or  fear,  or  when  he  has,  in  any  manner,  signified  that 
he  did  not  abandon  his  right. 

The  undersigned  adihits  this  proposition  with  some  qualifications. 

The  silence  of  the  party  cannot  be  justified  by  this  sort  of  reasons ; 
and,  in  order  to  ascertain  their  sufficiency,  the  best  guide  that  can  be 
followed  is  to  be  found  in  the  principles  and  practice  in  similar  cases 
as  established  by  judges  and  competent  courts. 

Although  the  undersigned  does  not  consider  the  doctrine  of  pre- 
scription doubtful,  or  uncertain  and  insecure,  in  regard  to  claims  de- 
pending on  the  legality  of  prizes,  he  willingly  agrees  not  to  give  it 
effect,  except  in  cases  coming  clearly  within  the  reasons  on  which  it 
is  founded ;  but  he  insists  that  the  best  rule  for  the  settlement  of  these 
cases  is  the  practice  of  the  prize  courts. 

If  the  unaersigned  shows  that,  in  opposing  the  plea  of  prescription, 
he  has  done  no  more  than  use  a  remedy,  which  the  prize  courts  would 
undoubtedly  have  admitted  in  a  question  of  property,  seized  in  May, 
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1821,  and  reclaimed  in  May,  1841,  he  will  believe  that  he  has  founded 
the  negative  of  his  government,  to  all  discussion  of  the  claim,  on  the 
least  objectionable  of  all  the  reasons  that  this  class  of  actions  gives  place 
to,  on  the  best  of  all  commentaries  on  the  laws  of  nations,  the  practice 
of  the  prize  courts. 

Mr.  Pendleton  next  proceeds  to  consider  whether  the  present  case 
is  one  of  those  to  which  prescription  can  be  applied  ;  Mr.  P.  is  aston- 
ished that  a  period  of  only  twenty  years  is,  in  the  opinion  of  the  un- 
dersigned, that  great  lapse  of  tifne^  that  very  oonaiaerabk  time^  that 
time  immemorial^  that  places  the  subject  at  such  a  distance  that  it  is 
impossible  to  ascertain  the  facts. 

The  undersigned  hopes  to  be  "able  to  show  that  a  period  much 
shorter  has  been  considered  sufficient  to  legalize  prescription  by  au- 
thority very  superior  to  that  of  the  undersigned. 

That  of  the  United  States,  quoted  by  Mr.  P.,  is  totally  inapplicable. 
Various  claims  of  large  amount,  which  had  slept  for  near  or  more 
than  fifty  years,  were  acknowledged  in  favor  of  the  United  States  by 
France,  it  is  true,  in  a  treaty  concluded  lately  in  Paris  between  the 
two  powers — an  event  in  which  Mr.  P.  finds  a  practical  refutation  ot 
the  theory  of  the  undersigned.  But  Mr.  P.  will  remember  that  du- 
ring all  that  time  the  United  States  continually  pressed  the  consider- 
ation of  their  claims ;  if  they  effected  nothing,  it  certainly  was  not 
because  the  American  parties  interested,  and,  in  their  name,  the  min- 
isters of  the  United  States  at  the  court  of  Paris,  omitted  to  urge  the 
French  government  to  do  justice  in  regard  to  them,  as  appears  by  the 
expos^  which  the  minister  of  the  French  king  made  in  the  chamber 
of  deputies  in  1833  ;  particularly  in  that  of  Mr.  Human,  minister  ot 
finance,  to  the  chamber  of  deputies  in  the  session  of  April  6, 1833  ; 
it  appears  that  the  indemnities  owing  to  various  American  citizens 
for  property  unjustly  detained,  confiscated,  or  destroyed,  commenced 
to  be  claimed  of  the  French  government  by  the  diplomatic  agents  of 
the  United  States  pretty  soon,  and  that  there  had  been  on  tUs  mat- 
ter repeated  discussions  with  the  imperial  government  and  with  the 
government  of  the  restoration. 

What  similitude  is  there,  then,  between  these  claims  and  that  made 
in  favor  of  the  heirs  or  assignees  of  Eliphalet  Smith,  on  account  of 
the  money  seized  in  Sitana  I 

When  a  claim  of  ancient  date  is  under  consideration,  as  an  example 
against  the  docrine  of  prescription,  the  first  thing  necessary  to  be 
shown  is,  that  prescription  was  not  pleaded,  therebeing  aright  to  plead 
ity  viz. :  the  party  having  omitted  the  measures  necessary  to  the  estab- 
lishment of  his  rights  in  due  time.  And  this  is  what  Mr.  Pendleton 
neither  has  nor  could  prove  by  the  example  he  adduces. 

Another  objection  which  Mr.  Pendleton,  in  the  present  case,  opposes 
to  prescription,  is  the  actual  present  existence  of  all  the  proofs  that 
ever  existed,  and  the  actual  survivorship  of  all  the  persons  who  could 
ever  have  been  examined  as  witnesses.  But  where  is  now  the  captain 
and  crew  of  the  Macedonian,  whose  evidence  would  have  been  so  im- 
portant before  the  prize  court?  And  supposing  that  this  testimony 
could  be  supplied  by  written  documents,  where  is  the  Admiral  Lord 
Cochrane,  and  the  others  who  assisted  in  the  capture^  that  they  may 
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have  the  opportnnity  of  examining  and  reftiting  them  ?  Proofs  ex 
partCj  presented  by  him  who  has  given  neither  the  defendant  nor  the 
accused  a  proper  opportunity  of  contradicting  them,  could  not  serve 
as  the  basis  of  a  legal  decision  on  the  merits  of  the  facts.  Moreover, 
from  the  time  tardy  appeals  are  admitted,  by  justifying  delay  on 
account  of  the  pretended  existence  of  proofs  which  would  have  been 
sufficient  to  justify  the  demand  at  a  proper  time,  the  principle  of  pre- 
scription would  fall  to  the  ground.  No  plaintiff  would  fail  to  affirm 
the  existence  of  proofs  ;  it  would  be  necessary  to  examine  those  proofs — 
that  is  to  say,  to  enter  into  the  foundation  of  the  subject  to  find 
whether  the  law  authorizes  that  principle.  If,  then,  prescription  is 
admissible  in  prize  cases  according  to  international  law,  as  the  under- 
signed has  proven  in  his  former  note,  and  hopes  to  demonstrate  to 
Mr.  Pendleton's  satisfaction^  it  is  not  to  the  purpose  that  the  parties 
interested  plead  the  existence  of  proofs,  for  they  have  no  right  to  expect 
that  these  proofs  should  be  taken  into  consideration  at  so  distant  a 
period  after  the  event,  as  naturally  many  of  the  persons  who  took  part 
in  them  have  disappeared  from  the  world,  others  beyond  the  reach  of. 
the  laws  of  Chile,  and  no  few  of  the  means  by  which  the  tribunals  or 
the  executive  might  have  been  guided  in  this  investigation  have  been 
removed  by  the  operation  of  time.  Hence  it  is  that  prescription, 
properly  considered,  is  a  rule  not  only  of  legal  and  arbitrary,  but  of 
natural  right.  The  number  of  years  to  found  it  may  be  arbitrarily 
fixed,  but  the  principle  itself  is  of  unquestionable  justice ;  it  is 
founded  in  reason.  Thus  we  see  that  the  laws  of  all  nations  acknow- 
ledge it,  that  the  most  respectable  writers,  the  chiefs  of  the  science, 
and,  above  all,  that  the  prize  courts  have  sanctioned  it  ppactically. 

The  code  of  one  nation  is  no  authority  whatever  for  the  decision  of 
a  controversy  between  Chile  and  the  United  States.  Granted ,  but  when 
the  laws  of  all  civilized  nations  acknowledge  a  principle  for  the  set* 
tlement  of  the  complicated  questions  that  may  arise  between  individual 
parties,  this  unanimity  is  an  unanswerable  evidence  that  the  princi- 
ple itself  is  deeply  founded  in  universal  reason,  and  universal  i-eason 
is  irresistible  authority  in  disputes  between  individuals  of  different 
nations,  discussed  according  to  the  principles  of  the  common  law. 

Yattel,  in  the  same  chapter  referred  to  by  Mr.  Pendleton,  quoting  ' 
other  writers  of  the  highest  authority,  establishes  that  usucaption  and 
prescription  are  natural  rights. 

'^  It  would  be  absurd  to  say  (he  thus  explains)  that,  the  domain  and 
property  being  established,  the  natural  law  could  secure  to  the  pro- 
prietor a  right  capable  of  introducing  disorder  into  human  society. 
buch  would  be  the  right  of  entirely  disregarding  a  thing  which  belongs 
to  him — of  leaving  it  during  a  long  space  of  time,  to  all  appearances  as 
an  abandoned  possession,  and  of  coming  forward  at  last  to  strip  the  b^na 
fide  possessor.     Far  from  conceding  such  a  right,  the  natural  law  im- 

?)ses  on  the  proprietor  the  obligation  to  make  his  rights  known, 
he  natural  law  wills  that  every  proprietor  who  neglects  his  right 
for  a  long  time,  and  without  a  just  reason,  shall  be  presumed  to  have 
entirely  abandoned  and  renounced  it.  This  is  what  forms  the  abso7 
lute  presumption,  or  juris  et  dejure.  The  absolute  presumption  does 
not  apiouBt  here  to  a  conjecture  of  the  secret  wish  of  the  proprietor. 
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but  to  a  tenet  which  the  natural  law  orders  to  be  held  true  and  per- 
manent, and  this  with  the  view  of  maintaining  order  and  peace  between 
men.  The  right  of  usucaption  signifies  that  the  bona  fide  possessor, 
after  a  long  and  peaceable  possession,  is  not  obliged  to  put  his  property 
in  jeopardy  ;  he  proves  it  (his  property,  t.  c,  his  title  to,)  by  posses- 
sion itself  If  the  claimant  were  permitted  to  prove  his  property,  it 
might  happen  that  proofs  would  be  furnished  which  would  be  very 
plain  in  appearance,  out  which  would  only  be  so  owing  to  the  loss  of 
some  document  or  some  testimony  which  might  have  made  known  how 
he  had  lost  or  transferred  his  right.  Would  it  be  reasonable  that  the 
rights  of  the  possessor  should  be  put  in  jeopardy,  when,  owing  to  the 
claimant's  fault,  matters  had  been  allowed  to  get  into  such  a  state  that 
there  was  dancer  of  mistaking  the  truth  ?  If  one  of  the  two  ought  to 
be  exposed  to  losing  his  own,  it  is  just  that  it  should  be  the  one  who 
is  in  fault." 

The  undersigned  is  asked  to  show,  in  the  whole  history  of  interna- 
tional relations,  onesingleexample  in  which  a  power  capableof  maintain- 
ing its  rights  has  submitted  to  this  doctrine,  that  the  lapse  of  twenty 
years  is  an  absolute  bar  to  any  just  claim  of  one  State  against  another. 
The  undersigned  supposes  that,  to  satisfy  Mr.  Pendleton,  it  will  be 
sufficient  to  prove  to  him  that  powerful  nations,  in  their  intercourse 
t^ith  other  great  States,  have,  m  terms,  acknowledged  the  principle, 
through  the  most  unquestionable  organ  of  all,  their  tribunals  of  prize 
jurisdiction,  acting  upon  the  international  law,  and  in  cases  of  far  less 
than  twenty  years'  standing. 

In  the  case  of  the  Mentor,  (1st  Bobinson's Reports,  page  179,)  tried  in 
the  high  court  of  admiralty  of  Great  Britain,  Sir  William  Scott  ex- 
pressed himself  thus :  *'  This  is  an  extremely  singular  case  in  its  cir- 
cumstances, and  the  first  I  will  notice  is  that  of  bringing  a  suit  after 
a  lapse  of  sixteen  years  from  the  cause  of  action.  I  do  not  recollect 
that  so  old  a  case  has  ever  been  entertained  in  this  court.  I  do  not 
say  that  the  statute  of  limitations  extends  to  prize  cases,  certainly  it 
does  not,  but  it  ought  to  be  understood  that  the  equity  of  the  i>rinciple 
has  a  certain  influence  in  the  proceedings  of  this  court,  and  it  is  ex- 
tremely proper  that  there  should  be  some  rule  applied  in  the  discre- 
tion of  tnis  court,  attending  only  to  the  nature  and  favor  of  the  pro- 
ceedings in  this  court,  by  which  captors  and  others  interested  may  be 
protected  against  antiquated  claims.  Undoubtedly  such  is  the  case 
where  the  plaintiff  had,  as  in  this  case,  full  knowledge  of  .the  nature 
of  the  damage,  and  of  the  remedy  he  should  have  relied  on." 

Mr.  P.  will  perceive  that,  according  to  this  doctrine,  if  the  statute 
of  limitations  or  the  doctrine  of  prescription  does  not  extend  to  prize 
cases  tried  by  the  principles  of  the  international  law,  the  principle  of 
natural  equity,  in  which  those  statutes  or  laws  are  founded,  applies  in  a 
certain  degree,  because  national  equity  is  the  foundation  of  all  inter- 
national law ;  that  it  certainly  applies  when  the  party  who  pretends 
to  be  injured  cannot  plead  ignorance  of  the  injury  or  of  the  remedy  ; 
that  the  lapse  of  17  years  constitutes  a  case  of  remote  antiquity,  and 
that  a  judge  whose  decisions  are  respected  by  the  whole  world,  are 
quoted  frequently  and  with  deference  in  the  prize  courts  of  the  United 
States,  does  not  recollect  that  there  ever  occurred  a  like  case  in  the 
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high  court  of  admiralty  of  Great  Britain,  where  this  class  of  cases 
is  discussed  so  frequently. 

The  same  jud^e,  in  the  case  of  the  Susannah,  (6  Rob.  Reports,  p.  48,) 
uses  these  words :  ''  The  present  is  a  demand  against  one  of  his 
Majesty's  officers,  asking  judgment  in  regard  to  a  vessel  taken  six 
years  ago.  The  basis  of  the  action,  then,  is  of  a  very  old  date — I  will 
not  say  that  the  time  itself  will  be  an  absolute  bar,  if  the  plaintiff  had 
shown  that  he  had  made  use  of  all  due  means,  and  that,  by  circumstances 
of  inevitable  and  irremediable  necessity,  he  was  prevented  from  the  prose- 
cution of  his  suit  in  due  time. ' ' 

By  this  it  is  seen  that  a  lapse  of  six  years,  when  the  complainant 
does  not  make  use  of  due  Bteps  to  make  good  his  rights,  authorizes 
prescription  in  prize  cases.  The  harmony  of  these  two  opinions  with 
the  doctrine  of  the  distinguished  American  author,  Mr.  Wheaton, 
quoted  in  my  former  note,  is  evident. 

The  government  of  Chile  has  not  pretended  to  make  any  interpola- 
tion into  the  laws  of  nations ;  such  a  pretension  on  its  part  would  have 
been  as  absurd  as  useless. 

Mr.  Pendleton  affirms  that,  at  the  present  time,  the  law  of  nations 
is  a  system  of  examples  for  almost  every  variety  of  dispute,  so  well 
defined,  arranged,  and  classified,  that  its  authority  can  be  referred  to 
on  any  point  that  can  arise.  Will  the  undersigned  be  allowed,  on  the 
faith  of  this  assertion,  to  beg  that  Mr.  Pendleton  will  be  pleased  to 
show  him,  in  the  hisldry  of  prize  cases,  one  single  example  in  which 
a  case  of  twenty  years'  age  has  been  admitted,  where  the  parties  in- 
terested have  taken  no  other  step  than  to  send  to  a  prize  court,  and 
through  a  third  party,  a  bare  protest  soon  forgotten  and'  abandoned, 
for  almost  the  whole  of  that  space  of  time  ? 

The  undersigned  will  not  stop  to  refute  the  proposition  of  the  se8or 
charg^  d'affaires  of  the  United  States,  in  regard  to  international 
claims,  grounded  on  the  long  life  of  nations,  compared  with  the  fugi- 
tive existence  of  individuals,  first,  because  this  case  is  a  private  one  ; 
cases  relative  to  the  legality  of  a  prize  are  brought  up  in  consequence 
of  an  individual  claim  oeing  made  by  the  person  or  persons  who  claim 
to  be  aggrieved  against  thuse  who  made  the  seizure,  and  it  is  clear 
that  the  protection  sought  to  be  given  by  the  government  of  the  party 
does  not  alter  the  nature  of  the  case ;'  and  secondly,  because  the 
highest  authority  in  these  cases  is  the  practice  of  the  prize  courts. 

If  those  courts  have  pronounced  judgments  authorizing  prescription 
in  less  than  twenty,  years,  a  reference  to  supposition  cases  would 
be  not  only  to  interpolate,  but  to  arrogate  from,  the  public  law  such 
as  it  is  actually  fixed  by  acknowledged  and  authorized  decisions. 

Mr.  Pendleton  cannot  plead  the  nature  of  the  facts  against  the  right 
of  prescription.  His  excellency  says  that  the  facts  were  such  that  had 
they  been  committed  by  private  parties,  the  case  would  have  been  one 
of  highway  robbery.  The  force  of  this  hypothetic  suggestion  cannot 
be  ])eroeived.  The  real  truth  is,  the  act  was  committed  by  officers  of 
the  Chile  government,  who  were  authorized  to  seize  hostile  property, 
and  who  denounced  that  taken  in  Sitana  as  of  that  character.  If  it 
was  not,  the  prize  was  illegal.    This  is  all  that  can  be  said  of  the  act. 

Theargument  with  which  Mr.  Pendleton,  then,  impugns  prescription, 
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a8  it  depends  on  the  character  of  the  acts,  is  rednced,  in  suhstance,  to  the 
assertion,  that  it  is  not  legal  to  plead  prescription,  because  the  prop- 
erty was  neutral  and  the  prize  illegal.  Were  it  worth  anything,  it 
would  amount  to  the  same  as  a  denial  of  all  prescription  in  prize  oases, 
as  it  is  certain  that  in  every  case  the  complainants  would  plead  the 
immunity  of  the  property  and  the  illegality  of  the  seizure.  The  cap- 
tors would  then  be  obliged,  in  order  to  sustain  the  plea  of  prescriptioui 
to  enter  an  examination  of  the  character  of  the  property  and  prize,  and 
would  be  authorized  te  take  advantage  of  prescription  precisely  when 
they  did  not  require  it,  viz :  when  they  had  proved  that  the  prize  ia 
legal,  and  the  property  subject  to  capture. 

The  undersigned  will  not  stop  to  ascertain  whether  the  lapse  of 
time  in  the  case  of  the  money  taken  in  Bitana  is  full  twenty  years  or 
not,  because  it  is  already  seen  that  a  lapse  of  time  much  shorter 
authorizes  prescription  in  prize  cases. 

I  will  then  proceed  to  consider  another  doctrine  advanced  by  Bffr. 
Pendleton,  which  the  undersigned  cannot  regard  but  as  most  singular. 
His  excellency  says  that  Chile  was  in  a  state  of  revolution;  that 
its  independence  was  not  acknowledged  by  the  mother  country  until 
a  long  time  after,  and  that  there  is  no  principle  more  clearly  estab- 
lished than  the  following : 

A  person  whose  property  has  been  seized  by  a  State  (province)  attempt* 
ing  to  throw  off  the  dominion  of  another,  may  await  the  result  of  the 
contest ;  for  until  the  conclusion  he  cannot  know  to  which  he  must  look 
for  indemnity.  Allow  the  undersigned  to  observe,  that  the  contrary 
principle  is  established  not  only  by  natural  law  but  by  the  mos  trespec- 
table  tribunal  of  the  United  States.  In  the  case  of  the  Diyina  Pastorai 
tried  in  the  Supreme  Court  of  the  United  States,  in  the  year  1819, 
(Wheaton's  Reports,  p.  62,)  Judge  Marshall  said:  ''that  as  the 
United  States  acknowledged  the  existence  of  a  civil  war  between  Spain 
and  her  colonies,  the  United  States  being  neutral  in  the  struggle,  the 
courts  of  the  Union  ought  to  consider  as  legal  the  acts  that  war  au- 
thorises and  that  the  new  American  States  might  commit  against  their 
enemy."  This  is,  in  substance,  nothing  more  than  the  application  of 
that  old  principle  of  international  law,  that,  in  a  civil  war,  both  parties 
are  considered,  as  regards  the  legality  of  their  acts  with  respect  to  the 
rights  of  other  nations,  as  two  independent  States,  considering  seizures 
by  one  or  the  other  equally  legal,  if  the  neutrality  of  another  State  has 
not  been  violated.  The  government  of  Chile  was  then,  in  the  eyes  of 
neutral  nations,  a  legal  person  by  the  law  ot  nations — consequently, 
responsible  for  its  acts  when,  departing  from  the  rules  of  international 
law,  it  injured  citizens  or  subjects  of  foreign  States.  Chile  was  an  re- 
sponsible, for  her  acts  as  was  Spain,  and,  under  this  opinion,  several 
claims  have  been  made  against  the  former  in  the  name  of  the  United 
States,  before  the  acknowledgment  of  the  independence  of  this  country 
by  the  mother  country,  which,  in  reality,  has  not  yet  taken  place 

But  if  Mr.  Pendleton  stops  to  reflect  a  moment  on  the  consequences 
of  his  doctrine,  he  cannot  fail  to  perceive  that  it  is  totally  repugnant 
to  justice  and  to  reason.  If  the  aggrieved  neutrals  might  await 
the  conclusion  of  the  struggle  to  make  their  claims,  it  follows  that 
Spain,  if  she  had  triumphed,  would  have  had  to  pay  indemnity  tor 

Digitized  by  VjOOQ IC 


OF  THE  BBIG  MAGEDONIAN.  68 

those  hostile  acte  that  the  revolted  provinoes  had  directed  against  her, 
in  which  the  rights  of  the  neutrals  would  have  heen  involved.  And 
even  so,  notwithstanding  the  repeated  protests  she  prononnced,  through 
the  medium  of  her  agents,  hefore  all  neutral  nations,  against  the 
legality  of  such  acts,  to  which  nations  the  South  American  privateers 
sometimes  took  their  prizes,  of  which  there  are  various  examples  in 
the  United  States  of  America 

It  is  clear,  then,  that  the  parties  interested  in  the  Sitana  money,  if 
they  thought  themselves  aggrieved  by  the  seizure,  had  no  other  reli- 
ance for  their  indemnity  than  the  justice  of  the  State  of  Chile,  were  it 
or  not  eventually  acknowledged  by  Spain ;  and  that,  for  the  very 
reason  of  there  being  a  civil  war,  they  should  have  hastened  to  make 
their  claim,  so  as  not  to  run  the  risk  of  the  subjection  of  Chile  by  the 
power  of  Spain,  and  the  consequent,  disappearance  from  the  world  of 
the  only  political  person  responsible  for  the  capture. 

In  regard  to  the  odious  aspect  under  which  Mr.  P.  presents  pre- 
scription in  his  note,  the  undersigned  will  not  deny  that  when  it  is 
pleaded  against  a  clear  right,  authentic  and  indisputable,  the  defend- 
ant justly  incurs  the  charge  of  bad  faith.  But  the  undersigned  ap- 
peals to  the  impartial  judgment  of  Mr.  P.  H<is  the  present  case  those 
distinctive  qualities?  Was  the  money  seized  clearly,  doubtlessly, 
evidently  neutral  property?  The  government  of  the  undersigned 
must  presume  that  the  captors  proceeded  bonafide^  that  they  had  well 
founded  reasons  for  the  seizure  of  the  money  ;  and  the  long  silence  of 
the  pretended  owner  or  owners,  after  a  bare  protest  made  the  year  fol- 
lowing the  capture^  and  then  abandoned  without  its  ever  occurring  to 
them  for  many  years  after,  even  to  ask  the  aid  of  their  government, 
gives  irresistible  force  to  the  supposition  of  good  faith  on  the  part  of 
the  captors. 

The  undersigned  again  refers  to  the  doctrine  of  Yattel,  concurring 
with  that  of  Grotius,  Wolfe,  and  other  authors  of  the  highest  au- 
thority^ and  with  that  of  the  prize  courts  upon  the  justice  and  equity 
of  the  principle  of  prescription  in  itself.  Abuse  may  be  made  of  it, 
but  what  remedy  may  not  he  abused  ? 

Nor  can  the  undersigned  agree  to  what  Mr.  P.  pretends,  that  the 
protest  addressed  to  the  Chile  government  is  an  act  of  appearance  in 
the  competent  court.  The  pro:  est  authorized  the  expectation  that 
the  party  or  parties  interested,  would  have  appeared  to  make  good 
the  facts  stated  in  it,  and  give  the  captors  the  opportunity  to  answer 
them — a  hope  which  was  never  fulfilled. 

Will  it  be  pretended  that,  by  an  act  of  this  kind,  the  reclaimants 
may  insure  the  right  of  moving  their  claim  at  any  distance  of  time 
they  please?  Such  a  pretension  is  against  all  rational  principle.  It 
would  paralyze  the  jurisdiction  of  the  prize  courts,  and  would  attach 
an  indefinite  uncertainty  to  the  rights  of  the  captors. 

What  can  a  protest  be  in  the  eyes  of  a  court,  presented  without 
form^  and  destitute  of  the  declarations  and  proofs  necessary  in  all 
contradictory  suits. 

Every  claimant  should  appear  to  demand  justice,  and  to  prove  his 
assertions.  Without  this  indispensable  act  on  his  part,  it  cannot  be 
aid  that  the  court  subjects  itself  to  the  charge  of  denying  justice^  nor 
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can  it  be  stigmatized  as  a  dumb  court,  by  whose  aid  acts  of  depredation 
might  be  committed  ad  libitum.  The  Chilean  prize  courts  have,  in 
other  cases,  pronounced  sentences  of  condemnation  and  of  restitution; 
and  if  in  any  case  injustice  has  been  done,  the  government  haa  re- 
paired it. 

Nor  are  the  reasons  assigned  by  the  seiior  charge  d'affaires  of  the 
United  States  in  exculpation  of  Smith's  non-appearance  in  court,  viz : 
fear,  any  more  satisfactory. 

It  is  certain  that  the  parties  interested  in  the  claim  for  money  taken 
in  Supe,  and  on  board  the  Gazelle,  had  not  the  same  fear  of  demanding 
the  action  of  the  Chile  courts  at  the  same  time  as  it  is  pretended  Capt. 
Smith,  full  of  terror,  judged  it  necessary  for  his  personal  security  not 
to  place  himself,  neither  personally  nor  by  a  legal  representative, 
within'  reach  of  the  admirals  or  admiralties  of  Chile. 

£uch  fear,  or  rather  such  imbecility,  if  it  really  existed,  would 
not  better  the  position  of  the  party  in  the  present  claim,  because  this 
is  a  species  of  fear  to  which  a  court  cannot  pay  any  attention,  and 
becanse  nothing  prevented  the  parties,  themselves  interested  in  the 
money  taken  in  the  valley  of  Sitana,  from  availing  themselves  in 

S roper  time  of  the  potent  agency  of  their  own  government,  as  has  been 
one  by  all  foreigners  whe9  refused  justice,  or  embarrassed  in  their 
means  of  procuring  it. 

Instead  of  this,  they  preferred  to  be  sileiit,  and,  for  many  years  after 
this  exaggerated  protest,  they  did  not  make  a  single  complaint,  nor 
say  one  word  either  before  the  Chilean  authorities  or  their  own  gov- 
ernment. 

The  representatives  of  the  government  of  the  United  States  in  this 
country,  so  zealous  in-  the  defence  of  the  rights  of  their  fellow  citizens, 
and  of  the  fulfilment  of  the  instructions  of  their  court,  never  men- 
tioned such  a  claim  even  when  they  reminded  the  government  of  Chile 
of  all  those,  collectively,  which  they  were  charged  to  present. 

The  undersigned,  in  virtue  of  all  the  foregoing,  is  under  the  neces- 
sity of  repeating  to  Mr.  Pendleton  that,  by  |;he  lapse  of  time  which 
the  partien  interested  have  allowed  to  transpire,  their  claim  cannot  be 
taken  into  consideration,  unless  they  prove,  satisfactorily,  having  at- 
tempted their  suit  in  the  ordinary  legal  way,  or  that  they,  or  their 
representatives,  have  not  been  heard  in  court  through  the  fault  or  act 
of  the  local  authorities. 

The  government  of  Chile  could  not  take  any  other  course  without 
great  injustice  towards  itself,  without  establishing  a  precedent  that 
might  cause  the  most  pernicious  consequences,  subjecting  it,  in  simi^ 
lar  cases,  to  enter  into  the  examination  of  events,  obscure  from  lapse 
of  time,  unsafe  by  bad  faith,  and  favored  by  apochryphal  documents 
that  would  be  difficult  or  impossible  to  refute. 

Mr.  Pendleton  has  alluded  several  times  to  the  power  of  his  gav- 
ernment.  The  disproportion  between  its  power  and  that  of  this 
young  republic  i?,  in  the  opinion  of  the  undersigned,  another  motive 
for  believing  that  the  Cabinet  of  the  United  States  will  proceed  with 
its  accustomed  circumspection  in  the  present  case. 

When  injustice  can  be  perpetrated  without  fear  of  the  cdtisequeQces, 
then  it  is  when  an  enlightened  and  magnanimous  government  would 

Digitized  by  VjOOQIC 


OF  THE  BBIG  MACEDONIAN.  65 

be  more  disposed  to  avoid  the  slightest  appearance  of  preci|)itatioii 
and  injustice,  and  when  it  would  be  less  inclined  to  use  in  its  Ian- 
guage,  without  provocation  and  without  necessity,  the  bitter  tone  of 
censure  and  of  threats.  Besting  on  its  own  conscience,  relying  on  the 
notorious  integrity  of  the  government  of  the  United  States,  it  does 
not  fear  that  a  case  like  the  present  could  interrupt  the  friendly  rela- 
tions that  subsist  between  the  two  countries,  which  Chili  has  and  does 
cultivate  with  all  the  solicitude  which  its  great  importance  merits. 
The  undersigned  has  the  honor  of  repeating  to  Mr.  P.,  &c.,  &c, 

R.  a  TRARRAZAVAL. 


Mr.  Pendleton  to  the  Minister  for  Foreign  Affaire. 

Santiago  Db  Chili,  February  5,  1844. 

The  undersigned  charge  d'affaires  of  the  United  States,  had  the 
honor  to  receive  on  yesterday  the  4th  inst.,  the  note  of  his  excellency, 
the  minister  of  foreign  affairs  for  the  government  of  Chili,  dated  the 
2d  inst.,  and  has  given  a  rapid  perusal  to  the  same. 

He  avails  himself  of  the  earliest  possible  moment  (yesterday  being 
Sunday)  to  call  his  excellency's  immediate  attention  to  the  following 
words,  which  he  finds  in  the  body  of  the  said  note,  and  which  com- 
mence in  the  sixty-ninth  line  of  the  copy  of  the  note  received  by  the 
undersigned : 

*'  And,  not  content  with  thisdecision,  he  proceeds  to  say,  thataninde- 
finite  postponement  is  of  course  the  object  wnich  the  undersigned  would 
like  to  accomplish ;  an  assertion  in  which  an  improper  sentiment  is 
imputed  to  the  uudersigned,  which  would  render  him  totally  un- 
worthy of  the  confidence  of  his  government;  an  assertion  as  unjust 
and  false  in  substance  as  it  is  impertinent  in  its  terms." 

Had  his  excellency  seen  fit  to  use  the  epithets  in  the  above  extract 
without  placing  them  in  such  a  connexion  as  to  make  them  responsiva 
to  what  he  represents  himself  to  have  suppposed  a  gross  imputation* 
on  his  personal  honor,  then  the  words  tnemselves,  as  his  excellency 
must  be  perfectly  aware,  would  leave  the  undersigned  nothing  about 
which  to  make  this  or  any  other  inquiry. 

But  since  his  excellency  has,  like  the  undersigned,  to  rely  in^some 
degree  on  the  aid  of  an  interpreter,  and  has  been  so  particular  as  to 
indicate  the  exact  paragraph  in  the  note  of  the  undersigneds  from 
which  he  deduces  the  offensive  imputation,  it  would  seem. proper  that 
the  undersigned  should,  without  taking  any  step  in  this  matter,  disa- 
buse his  excellency's  mind  of  the  very  unaccountable  impression  it 
has  received. 

The  passage  indicated,  reads:  ''an  indifinite  postponement  is  of 
course  exactly  the  thing  which  the  minister  would  effect,"  &c.  Now 
if  there  be  in  the  said  paragraph,  even  considered  independent  of  the 
connexion  in  which  it  is  used,  or  in  that  connexion,  the  slighest  color 
of  authority  ibr  the  interpretation  which  seems  to  have  been  put  upon 
it,  the  undersigned  confesses  that  he  is  unable  to  detect  it? 
Ex.  Doc.  68 5 
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But,  to  remove  all  difficulty  on  that  point,  the  undersigned  takes 
occasion  to  say,  that  the  precise  idea  intended  to  be  expressed,  was, 
that  the  practical  e£fect  of  tnat  course  of  discussion  which  his  excel- 
lency has  chosen  to  adopt,  must  be,  if  persevered  in,  to  prevent  the 
settlement  of  the  question  within  any  certain  or  reasonable  time,  and 
thus  to  effect  his  excellency's  avowed  object,  which  is  to  exonerate  hiB 
government  from  thifl  claim. 

Ee  made  no  imputation  on  the  minister's  personal  honor,  nor  did 
he  charge  any  motive  beyond  the  minister's  avowed  purpose  to  avoid 
the  payment  of  the  claim  in  question,  and  any  different  construction 
is  a  violent  and  unauthorized  perversion  of  his  meaning,  and  of  the 
obvious  import  of  the  words. 

The  undersigned  repeats  that  he  makes  this  statement  on  the  single 

Srround  that  his  excellency's  want  of  a  knowledge  of  the  English 
anguage^  may  have  caused  him  to  fall  into  an  unintentional  error, 
«nd  that  it  ia  perhaps  the  duty  of  the  undersigned  to  make  this  ex- 
planation, so  that  his  excellency  may  perceive  the  propriety  of  a  full 
retraction  of  the  offensive  expression,  or  oblige  the  undersigned  by 
saying  that  he  declines  making  such  retraction. 

The  undersigned  need  not  remind  the  minister  that  the  case  is  not 
one  for  delay. 

He  has  the  honor  to  subscribe  himself  his  excellency's  very  obedient 
'Servant 

JNO.  PENDLETON. 
His  Excellency  the  Mikisteb  of  Foreion  Affairs. 


Mr.  Pendleton  to  the  Minister  for  Foreign  Affairs. 

SAiniAao,  Fehniary  14,  1844. 

The  undersigned,  chargS  d'affaires  of  the  United  States,  acknow- 
ledges two  notes,  one  dated  the  2d,  the  other  the  6th,  inst.,  addressed 
to  him  by  his  excellency  the  minister  for  foreign  affairs  of  the  govern- 
ment  of  Chile,  in  reference  to  the  claims  of  certain  citizens  of  the 
United  States  for  money  and  plata  pina  taken  in  the  valley  of  Sitana 
in  the  year  1821. 

To  so  much  of  both  said  notes  as  require  answer,  and  as  has  not  yet 
been  answered,  the  undersigned  proposes  now  to  reply. 

To  all  that  portion  of  his  excellency's  notes  which  consists  in  com- 
plaints and  expostulations  against  the  tone  and  temper  in  which  the 
undersigned  performs  his  part  in  this  rather  singular  drama,  very 
little  is  necessary  to  be  said.  The  official  duty  of  the  undersigned  re- 
quires him  to  treat  the  government  of  Chile  with  all  the  deference 
which  his  personal  sentiments  impel  him  to  manifest  at  all  times  to 
^is  excellency  the  minister  of  foreign  affairs,  and  the  undersigned  is 
deficient  in  no  sentiment  of  unaffected  consideration  for  either  the  one 
•or  the  other.  However  questionable  may  be  his  excellency's  right  to 
•carry  into  execution  his  repeated  threats  of  ^^  cutting  short  all  corre- 
spondence" with  the  undersigned,  yet  the  undersigned  will,  on  his 
part,  relieve  his  excellency  from  the  trouble  of  an  argument  about  it^ 
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by  admitting  it,  bo  far  as  he  is  personally  concerned^  in  its  utmost 
extent.  He  promises  that  he'will  retire  from  the  court  of  Chile  when- 
ever his  excellency  will  signify  his  wish  to  that  eflfect,  without  one 
murmjar  of  complaint  on  the  ground  of  his  personal  convenience,  and 
he  will  endeavor  to  face  so  serious  a  catastrophe  with  a  fortitude  equal 
to  the  occasion. 

Whenever  his  excellency's  dignity  is  so  outraged  by  the  under- 
signed as,  in  his  opinion,  to  require  of  him  such  a  step,  he  will  please 
take  it  without  the  slightest  regard  to  the  personal  convenience  of  the 
undersigned. 

It  would  be  impertinent  for  the  undersigned  to  suggest,  what  his  ex- 
cellency is  sure  not  to  forget,  that  he  will  take  so  extreme  a  step  with 
due  regard  to  all  the  responsibility  he  may  thereby  assume  towards 
the  government  which  the  undersigned  so  unworthily  represents.  And, 
since  his  excellency  has  come  to  manifest  so  active  a  sensibility  on  the 
point  of  his  dignity,  it  is  proper  that  the  undersigned  should  remem- 
ber that  he  has  some  rights  himself  in  the  premises.  He  takes  occa- 
sion, therefore,  absolutely  and  unqualifiedly  to  deny,  on  the  part  of 
his  excellency,  any  shadow  of  right  to  call  him  to  account  (in  any 
other  than  the  mode  indicated)  for  the  tone,  temper,  time,  or  sub- 
stance of  anything  which  he  has  written  or  may  choose  hereafter  to 
write.  He  will,  therefore,  indulge  the  reasonable  expectation  that, 
for  the  future,  he  may  be  excnsed  from  any  further  lessons  on  diplo- 
matic decorum,  and  especially  that  he  may  cease  to  be  served  with 
any  notice  as  to  what  his  excellency  will  or  will  not  do  in  certain 
contingencies. 

If  the  undersigned  is  misunderstood  at  any  time,  he  will  with  great 
pleasure  explain  himself.  He  is  perfectly  aware  of  the  difficulties  of 
conducting  a  discussion  of  this  sort  in  two  languages ;  and  he  has 
been  and  is  always  willing  to  accord  to  the  minister  precisely  the  same 
indulgence  as  he  daims  for  himself. 

It  is  perhaps  an  idle  waste  of  words  to  enter  at  all  into  the  much 
elaborated  point  of  his  excellency's  note,  as  to  whether  there  has  or 
has  not  been  unreasonable  delay  in  this  case  ?  His  excellency  seems 
to  have  set  out  with  the  conviction,  or  to  have  argued  himself  into  it, 
that  he  has  proceeded  in  this  matter  with  extraordinary  celerity.  The 
undersigned  is  entirely  of  a  different  opinion.  He  thinks  the  delay 
inordinately  great,  and  the  reasons  assigned  for  it  altogether  unsatis- 
factory ;  let  this,  however,  pass.  If  he  could  not  find  time  between 
the  19th  day  of  May,  1841,  and  the  1st  day  of  October,  1843,  to  ex- 
amine a  case,  the  whole  record  in  which  the  undersigned  has  very 
conveniently  read  this  very  morning  in  less  than  one  hour,  surely  the 
earnest  attention  he  is  understood  to  have  given  the  subject  since  the 
first  of  October,  1843,  has  enabled  him  not  only  to  master  the  facts  of 
the  case,  but  fully  to  examine  and  consider  the  law  ;  more  especially 
as  all  the  law  on  which  he  does  rely  is  confined  to  a  single  doctrine, 
prescription  ;  in  regard  to  which  there  is  so  little  said,  and  yet  so 
much  less  settled,  by  judges  or  publicists,  that  in  tlie  very  humble 
opinion  of  the  undersigned  it  is  an  abuse  of  terms  to  call  it  a  doctrine 
at  all. 

As  his  excellency  has  great  respect  for  English  and  North  Ameri- 
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can  authorities,  the  undersigned  will  conclude  his  observations  on  the 
matter  of  delay,  by  mentioning  to  him  a  fact  of  recent  occurrence,  as 
illustrating  their  notions  of  despatch  in  diplomatic  operations.  A 
number  of  questions,  some  old  and  some  new,  but  all  of  great  interest 
and  large  amount,  had  very  lately  brought  those  two  governments  to 
such  a  state  of  relations,  that  the  prevailing  opinion  on  both  sides 
was,  that  war  was  inevitable.  The  English  government,  anxious  to 
prevent  such  an  event,  appointed  a  special  minister,  who  knew  better 
how  to  work  than  to  make  excuses.  He  left  home,  crossed  the  At- 
lantic, discussed  fully  and  ably  all  the  questions,  settled  them,  every 
one,  and  left  Washington  with  the  treaty  in  his  pocket,  in  about  the 
same  time  as  his  excellency  has  taken  to  write  one  note  in  relation  to 
Captain  Balderrama's  feat  in  the  valley  of  Sitana.  Though  the  whole 
record  in  the  latter  case  can  be  thoroughly  read  and  studied^  at  least 
as  concerns  its  facts,  in  a  very  small  part  of  a  single  day. 

His  excellency  has  been  pleased  to  refer  to  the  failure  of  Mr.  Pol- 
lard to  press  this  subject  as  a  reason  why  it  should  not  be  pressed 
now  ;  and  he  adds,  also,  that  the  undersigned  did  not,  up  to  a  certain 
date,  show  so  much  impatience.  As  for  any  delay  on  the  part  of  the 
undersigned,  his  excellency  understands  very  well  how  that  occurred ; 
indeed,  he  knows  very  well  that  the  undersigned  was  most  anxious  to 
bring  up  the  subject  after  the  finishing  the  other  case.  That  at  first 
he  was  told  the  government,  after  a  long  season  of  labor,  required 
some  rest ;  secondly^  that  your  excellency's  health  was  bad ;  and, 
thirdly,  that  Mr.  Bello  was  **  preparing  and  arranging  the  papers." 

The  undersigned  did  not  choose,  under  these  circumstances,  to  press 
a  formal  demand  on  his  excellency,  but  finally  had  to  do  it,  and  then 
the  business  was  agreed  to  be  taken  up  and  settled.  But  it  is  precisely 
because  Mr.  Pollard  did  allow  so  much  time,  and  the  undersigned  so 
much  more,  that  it  is  now  expected  that  the  matter  be  settled  with 
ordinary  despatch. 

His  excellency's  argument  seems  to  be,  that  the  longer  the  time 
given  for  preparation,  the  longer  of  course  the  process  of  adjustment 
must  be.  The  undersigned  arrives  at  precisely  the  opposite  conclu- 
sion. His  idea  is,  that  the  longer  the  time  allowed  for  preparation^ 
the  more  easy  and  expeditious  ought  to  be  the  discussion  and  adjust- 
ment. May  it  not  be  hoped,  however,  that  there  is  now  an  end  of 
this  sort  of  discussion,  and  that  the  parties  will  go  on,  and,  without 
any  further  useless  consumption  of  time,  reach  a  conclusion,  one  way 
or  the  other  ? 

His  excellency  has  complained  more  than  once  that  the  undersigned 
has  made  threats,  and  has  continually  referred  to  the  great  power  of 
his  government.  He  cannot  find  in  his  note  any  threat  whatever, 
and  he  believes  he  only  once  spoke  of  the  power  of  his  government. 
The  fact  that  the  government  of  the  United  States  is  able  to  make  its 
just  claims  in  its  own  time,  was  mentioned  only  to  make  the  more 
conspicuous  the  merits  of  its  long  forbearance.  That  she  is  as  power- 
ful as  her  contemporaries  in  the  family  of  modern  States  is  a  proposition 
not  likely  to  be  contested  anywhere ;  but  there  is  one  power,  which  more 
absolute  systems  are  at  liberty  to  exercise,  that  she  undoubtedly  has 
not,  viz  :  the  power  to  withhold  her  efficient  protection  from  the  ham- 
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blest  of  her  citizenSy  more  especiallj,  when  the  injury  they  suffer 
involves,  in  the  very  form  of  its  infliction,  an  insult  to  her  flag. 

His  excellency  remarks,  in  this  connexion,  that  he  acknowledges  her 
power  and  strength,  and  he  very  justly  relies  on  the  magnanimity  of  a 
great  nation  to  deal  indulgently  and  generously  with  a  less  powerful 
state.  What  his  excellency  advances  as  a  speculation,  history  has 
already  recorded  as  a  fact ;  for  in  very  little  more  time  than  she  has 
been  engaged  in  negotiations  with  Chile,  for  inconsiderable  spoliations 
on  her  commerce— herself  always  ready,  Chile  always  the  procrasti- 
nating party — she  has  twice  declared  war  on  the  greatest  of  modern 
empires,  and  waged  it,  in  both  cases,  until  she  gained  every  point  for 
which  she  contended.  His  excellency  very  justly  commends  her  spirit 
and  temper  in  such  cases:  had  he  not,  on  behalf  of  his  own  govern- 
ment, better  follow  her  example  in  some  degree  ?  For,  great  as  is  the 
disproportion  between  her  and  Chile,  it  is  still  much  greater  between 
the  government  of  Chile,  on  the  one  hand,  and  the  citizen  Thomas  H. 
Perkins,  on  the  other.  Mr.  Perkins,  it  is  true,  is  an  eminent  mer- 
chant, and  has  been  long  and  favorably  known  to  the  commercial 
world  ;  but  he  makes  no  pretension  to  be  on  a  par  with  the  sovereign 
State  of  Chile  ;  and  it  is  a  little  hard  that  he  should  be  kept  out  of  his 
money  during  his  natural  life,  because  the  government  of  Chile  desires 
to  have  years  upon  years  to  hunt  up  evidence  to  justify  her  seizure 
and  use  of  his  property,  which,  if  it  ever  existed,  it  was  her  duty  to 
have  taken  at  the  time,  and  to  have  recorded  in  a  sentence  of  con- 
demnation of  said  property ;  and  her  failure  to  do  so  at  the  time  was 
not  only  grossly  illegal,  but  is  a  far  stronger  presumption  of  the  delib- 
erate lawlessness  of  that  seizure  on  the  part  of  the  Chilean  commander, 
than  is  Perkins's  alleged  delay,  even  were  it  unexplained,  against  the 
justness  of  this  claim.  The  government  of  the  United  States  has  no 
choice  in  the  case.  As  long  as  she  believes  Perkins's  claim  to  be  a 
good  one,  she  is  bound  to  press  it,  and  to  see  that  it  be  made.  She 
can  no  more  refuse  her  aid,  nor  submit  to  improper  delay,  than  she 
can  indemnify  him  herself,  and  give  up  the  money  to  Chile.  Her 
Constitution  requires  her  to  perform  the  one  part,  and  does  not  allow 
her  to  practice  the  other ;  but  meet  the  question  fairly,  upon  its  own 
merits,  with  proofs,  or  even  fair  presumptions,  against  its  justice  ;  and 
the  government  would  not  ask  you  to  pay  it,  nor  would  Perkins  ac- 
cept it,  much  less  exact  it,  if  he  did  not  believe,  nay,  know,  that  it  is 
founded  in  the  clearest  honesty  and  justice. 

His  excellency  says,  that  ^'  time  was  necessary  to  examine  records," 
*'  to  obtain  information,  to  ascertain  testimonies  in  and  out  of  the 
capital,"  &c.  &c. 

Now,  the  undersigned  very  respectfully  asks,  what  has  been  the 
effect  of  all  this  examination  and  research  ?  Has  one  single  line  of 
testimony  been  found?  Has  the  government  of  Chile,  in  the  imme- 
diate theatre  of  action,  in  the  actual  presence  of  hundreds — officers, 
soldiers,  sailors  and  citizens — who  witnessed,  of  course,  all  the  events 
connected  with  the  transaction,  and  some  of  whom  might  have  assisted 
it  in  the  detection  of  any  circumstance  of  suspicion,  been  able  to 
hunt  up  a  solitary  fact  which  she  would  presume,  even  by  way  of 
experiment,  to  use  in  opposition  to  this  demand  ? 
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Id  regard  to  facts,  as  concerns  the  justice  and  equity  of  her  case>  it 
is  absolutely  naked ;  so  utterly  destitute  of  all  pretension  to  any  sort 
of  merit,  that  she  simply  throws  herself  on  this  doctrine  of  prescrip- 
tion ;  for  the  whole  defence,  though  di£fu6ed  through  a  long  succession 
of  arguments  and  positions,  and  assuming  at  times  opposite  and  con- 
tradictory shapes,  at  last  resolves  itself  into  one  single  point,  and  that 
is,  prescription. 

''But,  above  all  things,  the  government  was  to  satisfy  its  con- 
science," his  excellency  observes.  The  undersigned  does  not  mean  to 
say,  and  does  not  say,  that  his  excellency's  government  is  troubled 
with  a  conscience  either  more  or  less  delicate  than  those  of  other  gov- 
ernments ;  but  he  does  say  that,  as  a  general  proposition,  the  con- 
sciences of  governments  are  not  the  very  safest  guarantees  of  national 
justice  ;  for  it  does  undoubtedly  occur  that  good  and  wise  men,  charged 
with  the  administration  of  public  affairs,  sometimes  do  for  the  public, 
what  they  would  scorn  to  do  for  themselves  in  their  private,  individual, 
capacity.  Yet,  as  his  excellency  has  chosen  to  introduce  the  conscience 
of  his  government  into  this  discussion,  it  will  not  be  deemed  imperti- 
nent on  the  part  of  the  undersigned  to  advert,  for  a  moment,  to  the 
precise  facts  on  which  that  conscience  has  reconciled  to  itself  the  honor 
and  propriety  of  pleading,  what  his  excellency  has  made  the  under- 
signed call,  this  odious  statute  of  limitations. 

It  is  conceded  in  terms,  by  his  excellency,  that  neither  a  State  nor 
an  individual  can  honestly  oppose  this  plea  to  a  debt  clearly  and 
unquestionably  due ;  and  he  appeals  to  the  impartial  judgment  of  the 
undersigned  to  say  if  this  debt  is  one  thus  clearly  due  ?  To  this 
appeal  he  does  not  hesitate  to  say,  that  he  has  never  seen  one  more 
clear,  or  which  any  State  in  the  same  circumstances  ought  to  consider 
itself  more  fortunate  to  be  able  to  settle  on  such  terms  as  can  now  be 
had  in  this  case. 

But  let  the  facts  speak  for  themselves ;  facts  not  disputed,  and 
which  cannot  be  disputed.  It  has  been  shown  that  in  the  year  1821 
a  certain  cargo  of  ^oods,  the  property  of  Thomas  H.  Perkins  and 
others,  was  shipped  m  Canton  on  board  the  brig  Macedonian,  Captain 
Eliphalet  Smith,  for  the  west  coast  of  South  America.  That  they 
arrived  safely  on  a  certain  day  at  Tacna,  were  in  part  sold  for  the 
sum  of  seventy  thousand  four  hundred  dollars.  That  Captain  Smith, 
taking  with  him  these  identical  funds  and  the  remainder  of  the  goods, 
started  for  Arequipa,  in  the  lawful  prosecution  of  his  lawful  trade. 
That  an  armed  detachment  of  Chilean  troops,  by  order  of  the  Chilean  com- 
mander^ intercepted  and  plundered  him  on  the  public  highway  of  a 
State  in  no  respect  under  the  jurisdiction  or  subject  to  the  laws  of 
Chile,  and  in  defiance  of  his  solemn  protest  that  the  property  belonged 
to  North  American  owners.  That,  though  he  declared  himself  ready 
and  able  to  prove  the  character  of  the  property,  he  was  denied  the 
privilege  of  doing  so,  except  on  the  condition  of  al^ndoning  a  property 
more  valuable  than  the  money  taken.  That  this  money  was  taken  to 
the  commander  of  the  forces  of  Chile,  and  by  him  paid  off  to  his  sol- 
diers in  discharge  of  the  debt  which  the  State  owed  to  these  soldiers. 

These  facts  are  verified  by  the  bill  of  lading,  the  returns  of  sales, 
the  oath  of  the  merchant  in  Canton,  the  oath  of  Smith,  and  the  three 
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men  iRrho  accompanied  him,  the  oath  of  Colonel  Miller,  by  whose 
order  the  capture  was  made,  and  the  original  written  statement  of 
Captain  Balderrama,  made  at  the  time.  And  all  this  testimony  has 
been  taken  in  due  form  of  law,  before  proper  legal  tribunals,  and 
taken  in  every  case  at  the  earliest  possible  moment. 

Against  this  conclusive  array  of  irresistible  proof,  the  government 
of  Chile  has  produced  not  one  line  or  particle  of  evidence,  formal  or 
informal,  historical  or  traditionary.  But  its  conscience  is  satisfied  to 
oppose  the  plea  of  prescription. 

The  undersigned  will  show,  before  he  closes  this  note,  that  the 
legal  privilege  is  no  more  warranted  by  the  laws  of  nations  than  is 
the  equity  of  its  defence  justified  by  any  principle  which  either 
moralists  or  lawyers  have  ventured  to  record. 

The  first  fact  to  be  settled  is,  whether  there  has  or  has  not  been  in 
this  case  any  delay  not  accounted  for,  fully  and  reasonably  accounted 
for  ?  His  excellency,  it  is  true,  has  taken  the  affirmative  for  granted, 
and  precisely  as  he  has  done  with  his  legal  propositions,  has  proceeded 
to  argue  upon  it  as  a  thing  proved  or  conceded. 

Now,  the  undersigned  affirms  that  there  has  been  no  delay  not  fairly 
accounted  for ;  and,  preferring  facts  to  speculation^  he  will  demonstrate 
his  propositions  by  the  proof  in  the  cause. 

At  the  time  of  the  capture  Smith  was  without  any  of  his  crew.  He 
had  with  him  only  three  men,  all  South  Americans  or  Spaniards,  and 
having  no  connexion  with  the  owners.  All  others  present  were  offi- 
cers or  soldiers  of  the  government  of  Chile.  '\  he  owners  were  in 
North  America,  and  it  does  not  appear  where ;  but  in  those  days  it 
must  have  been  a  long  time  before  they  heard  of  it  at  all.  Smith 
was  their  only  agent,  and  what  did  he  do  ?  Did  he  let  the  matter 
drop,  as  his  excellency  has  it?  No  ;  on  the  contrary,  he  took  every 
step  which  he  could  take,  and,  whether  by  accident  or  not,  he  pre- 
ceded as  correctly  and  strictly  according  to  law  as  if  he  had  received 
the  legal  advice  and  instruction  of  Sir  William  Scott  or  Chief  Justice 
Marshall.  He  protested,  in  the  name  of  his  owners  and  government, 
against  the  capture.  He  stated  who  the  owners  were  ;  declared  him-, 
self  ready  to  prove,  on  the  spot,  everything  he  affirmed.  The  only 
answer  was,  "  His  lordship  had  ordered  it ;"  and  the  government  of 
Chile  remembers  well  that  his  lordship's  career  in  these  seas  more 
than  once  illustrated  the  maxim  that  ^'  laws  are  silent  where  arms 
prevail."  Next,  Smith  begged  to  be  allowed  to  return  with  the  party 
to  the  presence  of  the  lord  hl^h  admiral,  in  the  hope,  vain  and  ab- 
surd as  it  was,  of  getting  justice  from  him  ;  but  this  was  denied,  ex* 
cept  on  ruinous  conditions.  Yet  Smith  did  succeed  in  obtaining  from 
Balderrama  a  written  acknowledgment  of  the  facts,  and  that  paper  is 
in  the  cause. 

Next  he  proceeded  forthwith  to  the  tribunals  of  the  province,  in 
order  to  record  in  due  form  the  testimony  of  the  men  who  were  with 
him,  and  his  own.  Those  documents  are  also  in  the  cause.  His  next 
step  was  to  come  to  Valparaiso,  and  for  fear,  as  is  to  be  presumed,  of 
some  deficiency  in  the  character  or  organization  of  the  tribunals,  (if, 
indeed,  there  were  any  at  the  time,)  he  went  to  the  fountain-head,  the 
supreme  authority,  and  made  formal  demand  of  his  property  ;  and, 
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as  good  luck  would  have  it— for  it  now  presents  another  argument  a§ 
to  where  he  ought  to  have  presented  himself — ^the  government  of 
Chile  sent  his  claim,  or  protest,  or  manifesto— the  name  is  nothing — 
to  the  prize  court,  as  has  been  repeatedly  stated  in  this  discussion. 

Now,  the  undersigned  affirms  that  Smith  did  his  whole  duty,  with 
perfect  propriety  and  according  to  law.  If  he  had  had  before  him 
Wheaton's  Notes,  in  his  appendices  to  the  first,  second,  and  fifth 
volumes  of  his  Reports,  in  which  the  whole  practice  of  the  prize  courts 
is  elaborately  explained — had  read  and  understood  the  whole — ^he 
would  have  proceeded  precisely  as  he  did. 

Now,  Smith,  be  it  remembered,  was  in  the  service  of  other  parties 
besides  Perkins  &  Co.  Having  attended  to  this  part  of  his  duties, 
he  went  about  his  other  business,  and  we  hear  no  more  of  him  till  his 
death,  which  took  place  some  time  afterwards. ' 

This  prize  court,  which  the  undersigned  will  not  call  a  dufnb  court, 
because  the  term  seems  offensive  to  his  excellency,  was  at  least  dumb 
as  regards  this  case.  It  pronounced  no  sentence,  either  of  condemna- 
tion or  restitution,  as  it  was  bound  to  do  by  the  law.  If  it  was  not 
its  duty  to  act  without  the  presence  of  the  captors,  then  their  non- 
appearance was  their  own  fault  or  misfortune,  I  care  not  which  ;  and, 
in  either  case,  the  government  of  Chile  is  responsible.  And  here, 
though  not  in  immediate  connexion,  the  undersigned  will  answer  an 
observation  of  his  excellency,  in  which  he  seems  to  suppose  it  possible 
that  the  undersigned  contends  that  the  governments  of  the  captors 
are  always  responsible  for  all  the  consequences  of  any  irregularity  in 
the  character  or  action  of  their  own  prize  courts,  or  any  failure  of  the 
captors  themselves  to  perform  their  legal  duties.  The  undersigned 
does,  and  has  from  the  beginning,  maintained  that  proposition.  It  is 
so  laid  down  everywhere  ;  and,  if  it  were  not,  it  follows  as  a  necessary 
consequence  from  that  principle  of  the  public  law  which,  by  the  practice 
and  consent  of  all  nations,  gives  to  the  courts  of  the  governments  of 
the  captors  exclusive  jurisdiction  in  all  cases. 

After  the  death  of  Smith,  it  became  the  duty  of  Perkins  &  Co.  to 
'look  to  the  matter.  This  gentleman  was  about  sixteen  thousand 
miles  of  ordinary  sailing  from  the  scene  of  action,  extensively  en- 
gaged in  important  business,  which  he  could  not  leave  if  he  he  would  ; 
unacquainted  with  a  single  human  being  connected  with  the  transac- 
tion ;  forced  to  rely  in  part  on  the  evidence  of  men  in  the  military 
service  of  Chile,  whose  names  even  heh^  most  probably  never  heard  ; 
part  of  his  proof  in  Peru ;  part  of  it  mixed  up  in  the  papers  of  the 
dead  man  ;  a  portion  of  it  in  China,  on  the  opposite  side  of  the  globe  ; 
some  of  it  in  the  hands  of  the  government  of  Chile,  or  among  the 
records  of  its  prize  courts ;  and  by  far  the  most  important  part  of  it 
locked  up  as  yet  in  the  memory  of  Colonel  Miller,  whom  by  chance 
they  caught  in  the  jurisdiction  of  the  United  States,  and  got  from  him 
a  confession,  on  oath,  of  the  facts — a  confession  which,  if  it  consti* 
tuted  the  entire  record  in  this  case,  is  in  itself  enough  to  compel  the 
United  States  government  to  make  this  claim,  unless,  indeed,  it  is  not 
able  to  make  it,  or  should  choose  to  be  false  to  its  citizens. 

Now,  with  all  the  disadvantages  of  distance,  of  language,  of  ab- 
sence, of  death,  of  being  wronged  in  a  country  in  a  state  of  revola- 
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tion,  and  by  a  country  in  a  state  of  revolution,  Mr.  Perkins  has  yet 
hunted  up  his  evidence;  appealed  to  his  government,  and  procured  its 
demand  for  the  money,  in  less  time  than  it  has  taken  the  government 
of  Chile  to  settle  the  first  case  of  spoliation,  which  ought  to  have  been 
settled  in  one  month,  as  in  that  time  it  could  have  reached  a  prize 
court,  and  all  the  facts  been  submitted.  I  repeat,  ought  to  have  oeen 
settled,  as  Chile  has  since  acknowledged  by  agreeing  to  pay  the  moneyi 
with  interest  from  the  date. 

His  excellency's  government  would  seem  to  estimate  the  value  of 
time  by  a  very  unequal  rule,  when  they  justify  their  own  delays  in 
the  first  case,  and  complain  of  Perkins's  tardiness  in  this.  And  be- 
sides all  this,  Perkins  nad  a  right  to  wait  until  his  first  case  was  set- 
tled. He  or  his  counsel  may  possibly  have  seen  the  case  of  the 
*^  Mentor,"  to  which  his  excellency  was  obliging  enough  to  call  the 
attention  of  the  undersigned,  in  which  that  distinguished  judge,  Sir 
Wm.  Scott,  lays  it  down  that  ''the  statute  of  limitations  certainly 
does  not  apply  to  prize  cases." 

I  repeat,  in  the  language  of  Mr.  Forsyth,  the  officer  who  ordered 
this  demand  to  be  made,  nimself  no  less  distinguished  as  a  lawyer 
than  as  a  statesman  and  a  diplomatist,  that  ''the  memorial  satis- 
factorily explains  the  causes  of  the  delay." 

The  ground  which  his  excellency  was  understood  to  take  at  first,  in 
regard  to  the  use  of  prescription  between  States,  he  is  now  under- 
stood to  abandon.  As  to  the  remarks  or  references  which  the  under- 
signed, in  his  former  note,  made  on  this  point,  they  were  intended  to 
state  and  explain  what  that  doctrince  was,  as  laid  down  by  the  pub- 
licists. 

His  excellency  persists  that  prescription  is  applicable  to  prize  cases, 
and  more  than  once,  in  the  course  of  his  note,  says  that  he  has  shown 
it  to  be  so. 

N0W3  the  undersigned  begs  leave  to  say  he  has  shown  no  such  thing, 
and  cannot  show  any  such  thing.  The  case  of  "  the  Mentor,"  to  whicn 
he  refers,  was  decided  on  the  ground  that  the  wrong  party  had  been 
sued,  and  on  no  other  ground. 

The  learned  judge  in  that  case  says  that  "the  statute  of  limitations 
does  not  apply  to  prize  cases."  Yet  his  excellency  undertakes  the 
very  singular  task  of  deriving,  from  the  reasoning  in  the  judge's  opin- 
ion, authority  for  the  existence  of  a  principle  which  that  learned  judge 
himself,  in  explicit  terms,  disaffirms ;  and  he  disaffirms  it  as  a  thing 
about  which  there  can  be  no  doubt  at  all ;  for,  as  if  afraid  that,  by 
possibility,  he  might  be  supposed  to  countenance  such  a  doctrine, 
though  the  case  goes  off  on  entirely  another  point,  he  says  that  the 
statute  of  limitations  "certainly  does  not  apply"  to  prize  cases. 

Sir  Wm.  Scott  very  properly  remarks  that  the  court  should  so  use 
its  discretion,  "  attending  only  to  the  form  and  nature  of  the  process 
conducted  here,"  (in  his  court,)  as  to  protect  innocent  parties  from 
doubtful  and  antiquated  claims. 

A  great  lapse  of  time  is  unquestionably  a  presumption  against  any 
demand,  especially  where,  as  in  the  case  of  the  "Mentor,"  it  was  easy 
for  the  party  to  have  pressed  his  claim  at  once.  But  if  Sir  Wm.  Scott 
is  any  authority,  and  it  is  a  settled  point  that  he  is  the  very  first  on 
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tbese  questions,  at  least  in  England,  it  could  not  be  pleaded  even  in 
the  "  Mentor  "  case,  nor  certainly  cannot  be  in  any  prize  case. 

The  minister  refers  to  another,  and  only  another,  case  decided  by 
the  same  judge.  His  object  in  this  reference  is  to  show  that  a  fact  of 
six  years  standing  is  of  a  very  antiquated  date.  It  was  hardly  neces- 
sary to  refer  to  Sir  Wm.  Scott  to  know  how  many  years  it  takes  to 
make  an  antiquated  date.  Whether  such  an  antiquity  be  in  the  posi- 
tive, comparative,  or  superlative  degree,  is  very  unimportant,  since  the 
same  judge  has  said  distinctly  that  seventeen  years  will  not  do. 

As  to  his  excellency's  observation  on  the  character  of  the  parties, 
it  is  hardly  necessary  to  make  any  reply,  because  it  is  practically  of 
no  consequence  one  way  or  the  other.  It  was,  however,  in  the  begin- 
ning, an  act  of  the  State  of  Chile,  and  it  involved  an  insult  to  the 
flag  of  the  United  States.  The  State  of  Chile,  as  a  State,  has  always 
been  a  party  to  the  question.  It  has,  in  fact,  been  always  a  question 
between  a  State  on  one  side  and  an  individual  citizen  of  another  State 
on  the  other  side,  and  therefore  liable  to  become,  as  in  fact  it  now  has 
strictly  and  technically  become,  a  question  between  sovereign  States. 

By  the  laws  of  nations  and  the  practice  of  prize  courts,  thn  proceed- 
ings in  the  first  instance  might  have  been  conducted  in  the  name  of 
the  captor;  but  the  responsibility  was  always  with  the  government 
of  Chile.  However,  this  point  is  of  no  importance,  and  is  referred  to 
only  that  nothing  may  be  unnoticed  which  his  excellency  has  ad- 
vanced. 

The  government  of  the  United  States  only  demands  justice.  That 
she  has  a  right  to  demand,  whether  it  be  a  question  between  her  and 
Chile,  or  between  Chile  and  one  of  her  citizens.  It  has  not  been  con- 
tended that  the  government,  by  virtue  of  its  sovereignty,  has  a  right 
to  revive  an  actually  extinguished  demand.  But  the  case  coming,  as 
it  now  has,  between  two  States,  is  not  to  be  decided  by  the  mere  rules 
of  practice  in  prize  courts,  but  on  more  enlarged  grounds  of  justice — 
with,  of  course,  all  due  regard  to  the  settled  principles  of  law. 

And  now,  having  answered  nearly  all  the  arguments  of  his  excel- 
lency, which,  though  they  have  been  very  ingeniously  and  ably  main- 
tained, have  not  come  to  the  really  decisive  point  in  the  case,  the 
undersigned  will  proceed  to  that  point. 

Did  the  government  of  Chile,  or,  if  you  please,  the  captors  and  the 
prize  court,  perform  their  duty  in  the  premises  ?  Or  did  they  so  fail 
to  perform  it  as  to  keep  themselves  always  in  the  wrong  ?  And  thus 
remain  up  to  this  day  legally  disabled  from  pleading  this  plea  of  pre- 
scription^ upon  the  supposition  that  it  is  really  applicable  to  such  cases. 

The  undersigned  stated  in  his  note  of  the  28th  of  October,  that  it 
was  ^*  the  duty  of  captors  in  all  cases  to  have  a  judicial  decision  on 
the  legality  of  the  prize."  He  stated  that  proposition  distinctly;  he' 
did  not  suppose  it  was  necessary  to  give  the  authorities.  His  excel- 
lency, in  his  very  long  and  very  able  reply,  has  continued  to  dodge 
this  point  altogether.  It  is  not  very  remarkable  that  he  should  have 
done  so,  since  he  says  that  he  "  proposes  to  continue  the  discussion  ;" 
and  if  he  had  met  that  point  fully  he  would  at  once  have  found  that 
it  cut  up  his  whole  defence  by  the  roots.  It  absolutely  disposes  of  his 
whole  case,  finally  and  unanswerably. 
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The  undersigned  will  again  state  the  proposition  more  distinctly, 
and  also  give  the  authorities,  and  if  he  does  not  now  satisfy  his  excel- 
lency he  really  thinks  there  is  no  occasion  to  continue  the  discussion. 

His  excellency  nays  a  very  just  tribute  to  the  characters  of  Sir  Wil- 
liam Scott  and  Chief  Justice  Marshall.  They  are  allowed,  both  in 
Europe  and  America,  to  have  been  in  the  front  rank  of  the  jurists  of 
their  generation,  and  equal,  it  is  believed,  to  any  who  preceded  them. 
If  the  suffrage  of  the  whole  legal  profession  has  placed  any  man  of 
their  day  in  the  same  class,  that  man  undoubtedly  is  the  late  Chan- 
cellor of  New  York,  Judge  Kent.  This  gentleman,  after  closing  a 
most  distinguished  judicial  career,  has  published  a  work  on  ^Hhe 
Foundation  and  History  of  the  Laws  of  Nations,"  which  his  excellency 
needs  not  be  told  is  of  universally  admitted  authority,  for  that  his  ex- 
cellency knows  perfectly  well.  And  this  authority  is  higher  than  any 
limited  number  of  decisions  can  be.  For  whilst  each  individual  deci- 
sion is  necessarily  dependent  upon  the  particular  circumstances  of  the 
case  in  which  it  is  made ;  circumstances  often  imperfectly  reported 
and  more  imperfectly  understood,  and  susceptible  of  various  construc- 
tions, this  work  of  Chancellor  Kent  is  rather  an  explanation  of  what 
lias  been  settled  and  permanently  fixed  on  as  the  undisputed  law  of 
nations,  and  the  agreea  points  of  admiralty  practice,  and  of  the  prin- 
ciples that  are  settled  in  the  admiralty  courts. 

On  the  point  now  advanced.  Judge  Kent  says :  **  But  by  the  modern 
usage  of  nations,  neither  the  twenty-four  hours'  possession,  nor  the 
bringing  the  prize  infra  prcBsidia^  is  sufficient  to  change  the  property 
in  the  case  of  a  maritime  capture.  A  judicial  inquiry  must  pass 
on  the  case,  and  the  present  enlightened  practice  of  commercial 
nations  has  subjected  such  captures  to  the  scrutiny  of  judicial  tribu- 
nals, as  the  only  sure  way  to  furnish  due  proof  that  the  seizure  was 
lawful.  The  property  is  not  changed  in  favor  of  a  neutral  vendee  or 
recaptor,  so  as  to  bar  the  original  owner,  until  a  regular  sentence  of 
condemnation  has  been  pronounced  by  some  court  of  competent  juris- 
diction, belonging  to  the  sovereign  of  the  captor,  and  the  purchaser  must 
be  able  to  show  documentary  evidence  of  that  fact  to  support  his  title. 
Until  the  capture  becomes  invested  with  the  character  of  priSie  by  a 
sentence  of  condemnation,  the  right  of  property  is  in  abeyance,  or  in 
a  state  of  legal  sequestration.  It  cannot  be  alienated  or  disposed  of, 
but  the  possession  of  it  by  the  government  of  the  captor,  is  a  trust  for  the 
benefit  of  those  who  may  be  ultimately  entitled.  This  salutary  rule, 
and  one  so  necessary  to  check  irregular  conduct  and  individual  out- 
rage, has  been  long  established  in  the  English  admiralty,  and  it  is 
now  everywhere  recognized  as  the  law  and  practice  of  nations." 

Although  the  above  doctrine  is  sustainea  by  perhaps  every  volume 
of  admiralty  reports  published  within  the  last  fifty  years,  yet  the  un- 
dersigned will  not  attempt  to  add  to  the  references  made  by  the  learned 
chancellor  himself.  lie  refers  to  3d  Bobinson,  page  97  in  notes] 
Carth.,  423 ;  10th  Mod.,  143  ;  12th  Mod.,  123  ;  2d  Bun.,  694  ;  to  Flad- 
gem,  Ist  Bobinson,  117  ;  Henrick  and  Maria,  4th  Bobinson,  45 ;  Yat- 
tel,  book  3d,  chap.  14,  sec.  21-6j  *****  opera,  edit.  Geneva, 
1744,  tome  2d,  310,  360;  5  Bobinson,  294;  Dougl.,  591;  8  Oranch, 
226;  4th  Wheaton,  298;  6th  Jamiton,  25  ;  and  2d  Dallas,  1,  2,  3,  5. 
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A  judicial  decision,  then,  must  be  had  in  all  cases  of  maritime  cap- 
ture. ^ 

To  guard  against  the  possibility  of  another  argument  on  these 
points,  the  undersigned  will  now  state  that  this  is  a  case  of  maritime 
capture  by  the  settled  law. 

'^  The  prize  jurisdiction  is  not  confined  to  mere  captures  at  sea  ;  it 
does  not  depend  upon  locality  but  upon  the  subject  matter.  It  takes 
cognizance  not  only  of  captures  made  at  sea,  ana  in  creeks,  &c.,  but  of 
all  captures  on  land  by  a  naval  force,  or  by  co-operation  with  a  naval 
force." — (Brown  vs.  The  United  States,  SthCranch,  139,  Sup.  Court 
U.  S.,  1814.  The  Emulous^  1st  Qallison,  5H,  circuit  courts  Massa- 
chusetts, 1813,  5.) 

It  is  the  duty  of  the  captors  to  proceed  without  delay,  and  to  sub- 
mit the  facts  to  the  proper  jurisdiction.  This  having  been  done,  it  is 
usual  to  give  a  reasonable  time  to  the  other  party  to  appear.  This 
reasonable  time  has  generally  been  considered  to  be  a  year  and  a  day. 
If  the  party  fail  to  appear,  then  judgment  goes  on  such  evidence  as 
has  been  furnished  by  the  captors,  and  is  adverse  or  favorable  accord- 
ing to  its  own  force  and  sufficiency.  The  owners  may  claim  an  early 
disposition  of  the  matter.  They  may  file  their  complaint  ut  any  time 
after  the  libel  of  the  captor  is  filed,  and  possibly  if  the  captors  refused 
to  appear,  they  would  compel  them  to  appear,  or  find  means  of  pro- 
ceeding without  their  appearance.  But  the  practice,  as  settled  by  the 
laws,  is  for  the  captors  to  file  their  libel.  This  is  the  legal  beginning 
of  the  suit,  and  a  party  who  has  omitted  it  can  no  more  object  to  the 
delay  of  the  opposite  side,  than  a  plaintiff  at  common  law  can  require 
a  defendant  to  plead  before  he  has  himself  filed  his  declaration,  or  in 
chancery  to  call  for  the  answer  before  the  bill  is  exhibited.  The  plea 
of  the  parties  in  these  prize  cases  follows  the  libel  of  the  captors,  as 
the  plea  follows  the  declaration,  or  the  answer  follows  the  bill. 

It  is  true,  the  original  owners  may  take  steps  to  compel  the  action 
of  the  captors,  and  generally  will  do  so ;  but  that  does  not  affect  the 
legal  obligation  of  the  captors  themselves.  And  so  it  ought  to  be,  as 
may  be  shown  in  a  word. 

Suppose  the  captors  in  this  case  had  added  to  the  plunder  of  Smith 
his  assassination,  or  that  he  had  suddenly  died  from  natural  cause 
immediately  afterwards.  It  would  have  been  more  than  a  year  and  a 
day  before  Perkins  &  Co.,  could  have  heard  of  the  transaction.  It 
might  have  been  ten  or  twenty  years,  or  never.  But  if  there  had  been 
sentence  of  a  prize  court  made  and  published  in  the  ordinary  way, 
then  the  parties  would  have  had  information,  and  if  the  sentence  were 
unjust,  would  set  about  first  to  get  it  rectified  in  the  court  where  the 
wrong  was  done ;  failing  there,  would  appeal  to  a  higher  court,  if  there 
was  one,  and  finally,  if  necessary,  to  their  government. 

In  regard  to  the  practice  in  the  prize  courts,  his  excellency  is  re- 
ferred to  Wheaton,  note  2d,  in  the  appendix  to  his  1st  volume,  note 
1,  appendix  to  2d  volume^  and  note  3d,  appendix  to  the  fifth  volume. 

Mr.  Wheaton  not  only  presents  a  luminous  and  authoritative  ex- 
position of  the  subject  himself,  but  gives  an  immense  number  of  refer- 
ences to  decisions  and  authorities  which  his  excellency  can  consult  if 
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he  ctooses.    They  are  not  in  the  library  of  this  legation,  hut  may  he 
in  reach  of  his  excellency. 

But  the  doctrine  referred  to  in  the  work  of  Judge  Kent  is  conclusive 
of  the  whole  case.  The  mere  opinions  of  that  judge  would  be,  and  for 
years  have  been,  quoted  in  Europe  and  America  as  of  the  highest 
authority.  But  in  this  case  I  am  not  relying  on  a  dictum  of  his,  but 
his  opinion,  or  rather  explanation  of  the  subject,  is  presented  along 
with  the  authority  on  which  it  is  made,  and  the  binding  force  of  those 
authorities,  independent  of  the  great  weight  of  his  opinion,  cannot  be 
questioned  at  all. 

'^  There  must  be  a  condemnation  ;  for,  until  the  capture  becomes  in- 
vested with  the  character  of  prize  by  a  sentence  of  condemnation,  the 
right  of  property  is  in  abeyance,  or  in  a  state  of  legal  sequestration." 
**  Until  sentence  of  condemnation  by  a  court  of  competent  jurisdic- 
tion, the  possession  of  it  (the  property  taken)  by  the  government  of 
the  captors,  is  a  trust  for  the  benefit  of  those  who  may  be  ultimately 
entitled." 

The  undersigned  will  not  attempt  to  add  to  these  authorities.  His 
arguments  might  weaken,  but  could  not  possibly  strengthen  his 
position.  He  will  add,  however,  that  there  is  one  view  of  the  subject 
not  yet  taken,  which,  of  itself,  is  conclusive  on  the  point  of  the  indis- 
pensible  necessity  of  a  judicial  condemnation  in  all  cases. 

The  question  has  repeatedly  come  up  whether  a  condemnation  regu- 
larly made  by  a  competent  court  is  good,  unless  it  sets  forth  the  facts 
on  which  the  judgment  is  pronounced,  and  it  has  been  decided  not 
to  be  good, 

**  The  sentence  of  a  foreign  court  of  admiralty  is  conclusive  only 
when  it  distinctly  and  specially  states  the  causes  of  condemnation." 
(8  Massachusetts  Reports,  5,  6  ;  Robinson  vs.  Jones,  supreme  court  of 
Massachusetts.) 

<*  A  sentence  of  condemnation  is  not  conclusive  if  it  do  not  state 
sufficient  grounds." — (2d  Ray,  388 ;  Williamson  vs.  Fenno,  circuit  court 
of  South  Carolina.) 

The  undersigned  will  not  content  himself  with  saying  that  he  has 
argued,  but  he  makes  bold  to  say  that  he  has  demonstrated,  that,  by 
failure  of  the  captors,  or  of  the  court  of  prize,  he  neither  knows  nor 
cares  which,  the  claim  for  the  money  taken  in  the  valley  of  Sitana, 
stands  precisely  as  it  did  stand  from  the  day  on  which  Smith's  protest 
was  delivered  to  the  court. 

If  that  court  had  pronounced  sentence  of  condemnation  ;  had  been  a 
court  properly  organized  ;  had  set  forth  in  its  sentence  of  condemnation 
the  reasons  of  that  sentence  ;  had  those  reasons  been  sufficient,  and  the 
proceedings  made  public  as  judicial  adjudications  are  usually  made ; 
had  twenty  years  elapsed  without  any  movement  or  complaint  on  the 
part  of  the  owners,  then  there  would  have  been  some  plausibility  in 
this  plea  of  prescription.  But,  after  all,  it  would  be  a  mere  plausibility  ; 
for  Sir  Wm.  Scott's  authority,  in  the  case  of  the  "Mentor,"  would 
compel  any  court  of  the  present  day  to  reject  the  plea.  His  excel- 
lency cannot  be  allowed  to  fix  on  the  memory  of  that  illustrious  jurist 
the  opprobrium  of  having  delivered  an  opinion,  the  argument  of  which 
disproves  the  very  proposition  which  he  sets  out  with  affirming ;  for 
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in  that  case  the  very  first  proposition  he  does  affirm  is,  that  prescrip-^ 
tion  certainly  ^*  does  not  apply  to  prize  cases." 

Now,  the  whole  case  is  as  perfectly  clear  as  it  is  possible  for  any 
case  to  be.  Lord  Cochrane  was  notoriously  in  desperate  want  of  funds. 
He  did  as  other  military  commanders  do  in  like  circumstances :  he 
took  them  where  he  found  them.  He  never  proceeded  to  condemna- 
tion^ because  he  had  no  proof,  and  never  pretended  to  have  any  on 
which  he  could  ask  such  a  sentence.  If  the  court  had  acted  at  all,  it 
would  have  been  bouud  to  decree  restitution.  It  did  not  suit  it  to 
make  that  sort  of  decision,  and  therefore,  quoad  hoCy  it  was  dumb, 
Chile  has  had  the  money  beyond  all  question,  and  whatever  doubt 
there  may  ever  have  been  about  its  ownership,  one  thing,  at  least,  is 
certain,  it  was  not  hers.  She  took  it  with  a  strong  hand.  If  she 
had  any  reason  to  consider  it  lawful  prize,  it  was  her  business,  by  the 
law  of  nations,  to  record  that  evidence  in  a  sentence  of  condemnation. 

If  she  had  no  such  reasons,  she  should  have  returned  it  long  ago, 
with  compound  interest,  and  without  beiug  asked  for  it.  Her  coi*- 
acience  should  have  made  her  do  it. 

Perkins's  delay  has  been  fully  accounted  for.  The  undersigned, 
however,  has  very  little  doubt  but  he  was  largely  influenced  in  the 
efforts  he  did  make  by  the  consideration  that  it  was  the  best  policy  to 
make  one  case  before  the  other  was  presented.  This  is  certain^  that 
he  has  incurred  no  forfeiture,  and  that  it  is  to  be  presumed  he  knew 
full  well,  for  he  takes  counsel  of  a  lawyer  than  whom  this  century 
has  not  produced  one  more  eminent. 

His  excellency  refers  to  Chief  Justice  Marshall's  opinions  against  the 
proposition  of  the  undersigned,  that  a  party  spoliated  by  a  province 
engaged  in  a  revolutionary  attempt,  has  a  right  to  await  the  termina- 
tion of  the  conflict,  in  order  to  know  to  whom  it  must  look  for  indem- 
nity. The  undersigned,  nevertheless,  does  maintain  the  opinion  still, 
and  he  further  maintains  that  in  consequence  of  it — at  which  his  ex- 
cellency seems  so  shocked — viz :  that  had  old  Spain  been  succeessful 
in  reducing  you  to  subjection,  then  she  was  responsible  for  all  your 
spoliations. 

Chief  Justice  Marshall's  opinion  does  not  touch  the  point  advanced 
by  the  undersigned.  But  it  is  useless  to  waste  words  about  this. 
Enough  are  wasted  already  ;  and  besides,  this  case  is  settled^  if  argu- 
ment and  authority  can  settle  it  on  other  grounds. 

His  excellency  has  very  repeatedly  objected  to  Captain  Eliphalet 
Smith's  protest — at  one  time  pronouncing  it  deficient^  at  another  time 
calling  it  an  '^exaggerated"  protest.  When  his  excellency  produces 
the  original,  and  points  out  its  defects,  it  will  be  time  to  discuss  it. 
The  undersigned  assumes  that  it  is  all  it  ought  to  be,  until  his  excel- 
lency does  take  that  step. 

I*  The  undersigned  is  not  aware  that  the  laws  of  nations  or  the  prac- 
tice of  prize  courts  has  settled  any  particular  form  for  the  claim  to  be 
made  in,  and  this  cause  has  taught  him  enough  of  Eliphalet  Smith  to 
make  him  expect  that  it  will  be  found  to  contain  the  substance.  The 
undersigned  in  his  flrst  note  affirmed,  that  whether  Smith  made  any 
protest  at  all  was  of  no  consequence  in  this  case,  since  the  opposite 
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party  had  themselves  failed  to  take  the  steps  required  by  the  law.   In 
this  note  that  point  is  established. 

His  excellency,  among  all  the  indefensible  positions  he  has  as- 
sumed, has,  perhaps,  taken  none  so  remarkable  as  that  his  govern- 
ment cannot  settle  this  case,  lest  by  so  doing  it  set  a  bad  example, 
and  subject  itself  to  other  old  cases. 

This  claim  has  nothing  to  do  with  any  other  claim.  The  govern- 
ment of  Chile  is  bound  to  pay  all  good  claims,  whether  old  or  young ; 
as  an  honest  government  she  is  bound  to  do  so ;  and  when  they  are 
dearly  good  she  will  have  to  pay  them,  unless,  indeed,  she  sets  the 
rights  of  other  nations  and  the  laws  of  all  nations  at  defiance. 

His  excellency  asks,  with  great  earnestness,  ''Where  is  Captain 
Smith  and  the  crew  of  the  Macedonian  ?"  ''Where  is  Admiral  Lord 
Ciochrane?"  Neither  the  undersigned  nor  his  government  is  respon- 
sible, in  any  degree,  for  the  whereabouts  of  any  one  of  these  gentle- 
men. But  he  can  tell  his  excellency  where  they  were  when,  by  the 
laws  of  nations,  the  captors  were  bound  to  take  their  evidence,  and 
when,  in  point  of  fact,  it  was  perfectly  convenient  for  the  government 
of  Chile  to  have  taken  it,  as  undoubtedly  she  would  have  taken  the 
whole  of  it  if  she  could  have  made  anything  out  of  it.  They  were  of 
the  first  part  in  the  reach  of  the  captors,  and  of  the  second  in  the 
jurisdiction,  and  some,  or  all  of  them,  in  the  service  of  Chile  for  a 
long  time  afterwards. 

Eliphalet  Smith,  though  stripped  of  his  money,  and  in  a  foreign 
land,  found  means  to  have  the  evidence  on  his  side  recorded  for  future 
use ;  and  if  Lord  Cochrane  had  not  time  to  do  it,  or  did  not  choose  to 
do  it,  then  the  consequences  must  be  with  the  power  he  represented, 
viz :  with  the  government  of  Chile. 

His  excellency  says  it  was  the  undoubted  right  of  Chile  to  have 
referred  this  case  to  the  tribunals  when  the  demand  was  made.  His 
excellency's  government  did  not  propose  to  do  so  at  the  time,  and  it 
certainly  cannot  be  pretended  that,  after  holding  the  papers  near 
three  years,  it  can  now  make  such  a  disposition  of  it. 

But  the  position  is  denied  altogether.  The  right  and  duty  of  the 
United  States  government  to  interpose  in  the  form  it  has  adopted, 
rests  upon  the  ground  that  the  prize  court  of  Chile  failed  to  do  its 
duty.  That  failure  has  already  transpired,  and  on  that  precise 
ground  a  settlement  in  the  present  mode  of  proceeding  is  demanded. 

Had  a  sentence  been  pronounced,  then  the  government  of  the 
United  States  could  only  object  to  the  justice  and  fairness,  or  the 
legal  sufficiency  of  that  sentence.  But  as  the  court  would  not  act  at 
all,  it  now  presents  itself  on  the  ground  o{  a  denial  of  justice. 

The  undersigned  put  a  question  to  his  excellency  which  his  excel- 
lency has  seen  fit  to  answer  by  putting  another  question.  The  un- 
dersigned wished  to  know  if,  in  the  history  of  international  relations 
and  intercourse,  there  could  be  pointed  out  an  example  of  a  State, 
capable  of  protecting  itself,  which  had  submitted  to  this  doctrine  in 
circumstances  like  the  present  ? 

It  was  a  fair  question,  and  his  excellency  is  bound  to  show  the  pre- 
cedent, or  something  equivalent  to  a  precedent,  unless  he  claims  to 
be  independent  of  the  laws  of  nations.     His  excellency  has  not  shown, 
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nor  can  he  show,  any  such  precedent.  But  he  puts  another  question : 
Has  there  been  any  case  so  old  as  this  before  it  was  presented  ?  he 
inquires.  The  undersigned  is  really  unable  to  answer  the  question  ; 
nor  has  he  time  or  books  to  enable  him  to  give  an  answer  entitled  to 
any  respect.  It  is  his  excellency's  pointy  and  therefore  Jiis  business 
to  show  the  law  which  sustains  him. 

The  justice  and  legality  of  this  claim  is  totally  independent  of  the 
circumstances  that  may  belong  to  any  other  case.  If  by  the  law 
it  is  too  old  to  be  made,  his  excellency  will  please  show  that  law,  and 
there  is  an  end  to  it  ? 

His  excellency,  with  certainly  as  much  candor  as  civility,  finds 
fault  with  the  force  of  the  arguments  of  the  undersigned.  He  can  only 
say  that,  so  far  as  they  are  the  mere  production  of  his  own  mind,  viz: 
independent  of  the  force  which  simple  truth,  palpable  justice,  and 
unquestioned  authority  give  them,  his  excellency  cannot  well  think 
more  indifferently  of  them  than  the  undersigned  does  himself. 
Although  the  undersigned  would  esteem  himself  very  fortunate  to 
'have  his  excellency's  approbation,  it  is  yet  much  more  important  to 
him  to  have  that  of  his  own  government,  and  he  therefore  appealp 
from  his  excellency's  decision  to  that  of  the  government  of  the  United 
States,  content  if  he  should  be  so  fortunate  as  to  escape  its  censure, 
though  withheld  in  opposition  to  the  opinion  of  his  excellency,  the 
minister  of  foreign  affairs  of  the  government  of  Chile. 

His  excellency  says  that  he  proposes  '^  to  continue  the  discussion." 
Considering  that  his  excellency  has  taken  three  full  months  to  con- 
struct one  note,  in  a  case.dependent  on  some  half  dozen  short  deposi- 
tions, and  involving  a  solitary  point  of  law,  has  at  last  made  out  one 
of  thirty-one  closely  written  pages  ;  that  it  is,  moreover,  his  second 
note  on  the  same  subject,  and  that  before  his  note  is  answered,  and 
before  he  knows  whether  or  not  it  will  be  answered,  he  expresses  his 
intention  to  continue  the  discussion,  the  undersigned  will  be  permit- 
ted to  say,  that  there  remains  little  or  no  prospect  of  any  result  from 
discussion,  and  his  excellency  had  as  well  trouble  himself  no  further 
with  the  matter. 

The  undersigned  does  not  only  not  propose  to  continue  it,  but  he 
iviU  not  continue  it  on  the  terms  heretofore  imposed  on  him. 

He  has  expressed  the  views  of  his  government,  and  is  now  prepared 
to  receive  the  answer  of  his  excellency's  government.  Should  a  reply 
come  in  any  reasonable  time,  it  will  accompany  the  rest  of  the  whole 
correspondence,  which  the  undersigned  will,  as  soon  as  it  can  be  copied, 
transmit  to  his  government. 

Should  that  government  approve  his  excellency's  positions  and 
argument,  then  there  is  an  end  of  the  whole  matter.  In  any  event, 
it  will  certainly  fulfil  its  entire  duty,  both  to  the  government  of  Chile 
and  to  itself. 

Let  his  excellency  not  misunderstand  the  undersigned.  He  means 
no  disrespect,  makes  no  pretension  to  dictate  ;  but  it  is  due  to  all  par- 
ties to  speak  plainly.  He  will  not  be  a  party  to  a  discussion  in  which 
his  adversary  claims  and  persists  in  exercising  a  right  by  which  he 
may,  if  he  chooses,  continue  the  discussion  as  long  as  he  pleases. 

His  excellency's  note  of  tlie  2d  reached!  the  undersigned  on  the  4th ; 
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no  steps  conld^  of  coarse,  be  taken  until  after  receipt  o^he  second  note. 
The  principal  note  wad  then  placed  in  the  hands  of  a  translator,  and 
three  days  a^^o  the  undersigned  received  the  translation  and  com- 
menced this  note.  It  has  been  written  and  copied  in  less  than  three 
days. 

Now,  will  not  his  excellency  oblige  the  undersigned  by  finswering  in 
toi,  twenty^  or  thirty  days  ?  Surely  his  excellency  cannot  deny  that 
the  parties  in  this  discussion  have  equal  rights,  and  that  neither  can 
rightfully  take  up  all  the  time. 

However,  his  excellency  will  take  his  own  course.  The  undersigned 
has  thought  it  proper  to  say  to  him  plaiqly  and  candidly  this  much. 

He  avails  himself  of  the  occasion  to  renew  to  his  excellency  the  as- 
surance of  the  very  distinguished  consideration  with  which  he  has  the 
honor  to  be 

His  excellency's  verv  obedient  servant, 

JOHN  S.  PENDLETON. 

His  Excellency, 

The  Minister  of  Eorbign  Affairs. 


[Tramiation.] 

Mr.  Irarrazavai  to  Mr.  Pendteton. 

Santcaqo,  May  25,  1844* 
The  undersigned,  minister  of  state  and  of  foreign  relations,  has 
the  honor  to  reply,  by  order  of  his  government,  to  the  note  which  the 
Hon.  Mr.  John  Pendleton,  charg^  d'affaires  of  the  United  States  of 
America,  was  pleased  to  address  to  him,  under  date  of  16th  February 
last,  relative  to  the  reclamation  of  divers  citizens  of  the  United  States 
for  specie  taken  from  them  in  the  valley  of  Sitana,  in  the  year  1821. 
The  undersigned  will  not  notice  any  thing,  in  the  note  of  Mr.  Pen- 
dleton not  directly  touching  the  merits  of  the  question.  The  govern- 
ment of  the  United  States,  to  which  Mr.  Pendleton  has  proposed  to 
give  an  account  of  what  has  occurred,  will  fitid  in  the  copies  of  this 
correspondence  all  the  premises  necessary  to  form  its  judgment  on  the 
substance  and  form  of  the  remonstrances  which  have  been  made  by  Mr. 
Pendleton  to  the  undersigned  and  to  this  government,  confiding  in  its 
justice,  and  in  the  friendship  existing  between  the  two  nations,  which 
the  government  of  Chile  has  always  most  highly  appreciated,  and  done 
nothing  to  forfeit,  the  undersigned  deems  it  superfluous  again  to  re- 
fute charges  sufficiently  done  away  in  preceding  communications; 
and,  in  respect  of  such,  leaves  to  Mr.  Pendleton  the  q^uiet  enjoyment 
of  his  opinions,  whatever  they  be.  The  question  of  the  reclamation 
alone,  and  of  the  exception  which  this  government  has  been  obliged 
to  take  of  it,  will  be  the  subject  of  this  note. 

The  undersigned  has  stated  that  time  was  necessary  to  examine 

archives,  obtain  documents  and  testimony ;  and  Mr.  Pendleton  asks 

what  has  been  the  fruit  of  all  this  investigation  and  examination,  and 

if  the  government  of  Chile  has  been  able  to  rake  out  a  single  fact,  a 

Ex,  Doc.  58 6 
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solitary  act  on  vhich  it  may  presume  to  rely^  even  by  way  of  experi- 
ment, in  opposmg  itself  to  this  claim  ? 

The  undersigned  replies,  that  the  investigations  alluded  to  have,  not 
been  exaggerated  nor  unfruitful ;  the  day  may  come  when  their  re- 
sults may  see  the  light,  and  show  the  spirit  of  equity  and  good  faith 
which^  in  the  discussion  of  this  claim,  and  of  the  former^  relating 
to  the  Macedonian,  has  animated  the  government  of  Chile ;  and  that 
this  government  has  been  able  to  drag  forth  not  only  one,  but  several 
facts,  which  set  this  claim  in  a  very  different  light  from  that  in  which 
Mr.  Pendleton  has  viewed  it  up  to  this  time. 

But  it  is  not  thus  that  the  government  has  been  able  to  get  at  the 
bottom  of  the  question,  abandoning  an  objection  founded  in  justice, 
according  with  the  usages  of  nations,  and  recognized  by  the  highest 
authorities.  To  abandon  it  in  this  case  would  be  to  abandon  it  for- 
ever ;  it  would  subject  itself  to  the  obligation  to  give  hearing  to  all  the 
stale  demands  which  might  be  presented  in  the  future ;  it  would  be 
to  deprive  public  and  private  interests  of  a  protection  as  just  as  it  is 
needful. 

Mr.  Pendleton  wishes  that  in  the  future,  as  he  desires  on  the  present 
occasion,  regard  should  be  had  to  the  intrinsic  merit,  and  not  to  the 
antiquity  of  each  reclamation.  But  this  would  be  to  disregard  the 
principle  of  limitation  The  foundation  of  limitation  consists  in  the 
extreme  difficulty,  in  many  cases  the  impossibility,  of  estimating  the 
intrinsic  merit  of  transactions  in  consequence  of  the  passing  away  of 
persons  whose  testimony  might  cast  light  upon  them,  the  misplacing 
of  6ome  documents,  the  easy  substitution  of  others,  the  obscurity  in 
which,  by  degrees,  time  enshrouds  important  circumstances.  A  claim 
might  be  presented,  sustained  by  proofs  apparently  conclusive,  which, 
offered  under  other  circumstances,  could  have  been  refuted  and  de- 
stroyed by  others ;  and  this  remark  is  applicable  with  twofold  force 
1(  the  principal  documents  which  have  been  produced  in  favor  of  this 
claim.  Invoices  and  bills  of  lading  are  not  documents  which  deserve 
much  confidence  ;  and  of  invoices,  it  is  said  expressly  by  Chitty,  (from 
whose  treatise  on  maritime  law  Chanceller  Kent  has  copied  much  of 
his  doctrine  of  the  law  of  nations,)  that  they  bear  with  them  only  the 
slightest  weight  of  authority,  because  they  are  easily  forged  when  the 
commission  of  a  fraud  is  under  consideration.  To  say  that  if  a  case 
appears  manifestly  just  limitation  must  make  way  for  it,  is  to  annul 
it  altop;ether.  What  claimant  but  would  allege,  in  good  or  bad  faith, 
the  evident  justice  of  his  claim?  Then,  to  sustain  or  refute  such  alle- 
gation, it  would  be  necessary  to  engulf  oneself  in  the  examination  of 
transactions  to  ascertain  the  value  of  the  testimony ;  in  a  word,  to 
enter  on  a  controversy  in  which  every  advantage  would.be  on  the  side 
of  the  the  claimants,  and  in  which  limitation  would  have  no  place, 
until  it  would  be  no  longer  necessarv,  that  is  to  say,  when  it  should 
not  have  been  made  to  appear  that  the  means  relied  on  by  the  claim- 
ants sustained  the  claim.  The  present  case,  is  it  or  is  not  of  that 
kind  in  which,  according  to  the  law  of  nations,  limitation  may  be 
interposed  ?  If  it  1  e,  as  the  gdvernment  of  the  undersigned  persists 
in  believing,  there  is  no  .reason  for  proving  the  purport  of  the  docu- 
ments, nor  the  bearing  of  the  facts.  The  government  of  the  under- 
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signed  could  not  desceird  from  this  position  withont  despoiling  the 
republic  of  a  right  which  all  other  nations  recoginize  and  maintain. 

Before  entering  upon  the  argument  as  just  enunciated,  the  under- 
signed will  proffer  a  remark,  which,  in  truth,  does  not  enter  into  it, 
but  which  may  serve  to  show  more  clearly  the  legitimacy  of  the  means 
of  defence  adopted  by  the  government  of  Chile,  and  which  Mr.  Pendle- 
ton would  not  consider  unjust,  unless  for  the  reason  that  the  transac- 
tions on  which  he  founds  the  claim,  appear  to  him  to  be  incontestable. 

Mr.  Pendleton  alleges  certain  facts  to  be  proven,  as  he  says,  by  doc- 
uments which  have  been  placed  before  the  government.  But  is  it  im- 
possible that  those  documents  be  evidence  of  facts  incorrectly  stated? 
Is  it  impossible  that  they  could  have^  been  opposed  by  documents  of 
equal  force,  which  would  have  shown,  for  example,  that  Captain  Smith, 
an  American  cit^seu,  had  lost  that  character  in  what  touched  the  law- 
fulness of  his  business,  by  contracting  a  commercial  domicil  in  Peru — 
by  making  himself  agent  of  a  Spanish  firm,  and  by  rendering  to  the 
Spanish  government  services  at  variance  with  the  duties  of  neutrals  ? 
'^  These  funds  were  taken  from  Smith  in  a  territory  not  subject  to 
the  jurisdiction  of  Chile."  Supposing  such  proceeds  arose  out  of  a 
Spanish  speculation  and  Spanish  property,  and  were  in  the  hands  of  a 
Spanish  agent,  what  principle  or  rule  opposes  the  seizure  in  Spanish 
territory,  that  is  to  say,  in  hostile  territory?  Shall  it  be  lawful  to 
capture  enemy's  property  on  the  high  seas,  on  the  highway  of  nations, 
and  shall  it  not  be  so  in  the  territory  of  the  enemy  ?  Mr.  Pendleton 
will  say  this  is  arguing  on  mere  possibilities,  but  on  these  possibilities 
are  founded  the  justice  and  the  necessity  of  limitation,  nor  are  they  of 
that  number  of  occurrences  of  which  we  do  not  see  frequent  instances ; 
nor  in  prize  cases,  is  the  exhibition  of  documents  which  are  contradic- 
tory, at  all  rare  even  in  passing  on  recent  transactions.  The  rules 
which  are  followed  in  judgmg  of  prize,  are  founded  on  the  experience 
of  the  frauds  which  are  committed  in  detail  to  palliate  the  ownership 
and  hostile  domicil.  To  give,  as  incontestable,  a  series  of  assertions 
because  it  rests  on  testimony  which  has  not  been  subjected  to  cross- 
examination,  is  to  close  one's  eyes  to  what  is  passing  every  day  ;  and 
to  invite  the  examination  of  the  proofs,  when  from  the  nature  of  things 
it  is  to  be  presumed  that  the  time  has  passed  when  it  could  have  been 
made  satisfactorily  ;  and  when,  moreover,  the  conduct  of  the  complain- 
ants in  having  let  it  pass,  is  not  justified,  is  not  a  reasonable  or  just 
pretension. 

The  undersigned  believes,  then,  that  he  ought  to  confine  this  reply 
to  the  examination  of  the  argument,  within  the  limit  above  mentioned. 
It  i$  sought  to  know  whether  under  the  external '  circumstances  of  the 
case,  it  is  or  is  not  just,  and  conformed  to  the  practice  of  natfons,  to 
interpose  the  objection  of  limitation,  taken  by  the  government  of  Chile. 
What  investigations  may  have  been  made,  and  with  what  fruit,  are 
matters  not  connected  with  this,  and  the  undersigned  does  not  believe 
there  is  any  right  to  call  the  government  of  Chile  to  any  reckoning 
about  them,  until  Mr.  Pendleton  refute  by  better  reasons  than  those 
thus  far  given  the  grounds  for  that  objection,  which  the  undersigned 
has  had  the  honor  to  express  to  him.  The  first  fact  to  be  made  ob- 
vious, says  Mr.  Pendleton,  is,  whether  in  this  case  there  has,  or  has 
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not  been,  on  the  part  of  the  claimants,  a  delay  which  has  not  been 
reasonably  and  completely  explained. 

The  explanations  given  before  the  last  note  are  reduced  to  these  : 

1.  That  Chile  was  in  revolution,  the  facts  are  iiotorious  that  from 
1821  the  revolution  in  Chile  has  not  interrupted  the  administration  of 
justice  ;  and  if  the  executive  administration  has  sometimes  passed  from 
one  hand  to  another  by  unconstitutional  measures,  the  influence  of 
such  changes  has  hardly  been  felt  in  the  courts  which  from  that  time 
have  adjudicated  in  prize  cases  and  decreed  condemnations  and  resti- 
tutions ;  and  that  during  the  greater  part  of  that  time  many  motions 
have  been  made  by  the  agents  of  the  United  States  about  the  reclama- 
tion for  the  money  taken  from  the  same  Captain  Smith  in  Supe  and 
on  board  the  Gazelle.  How  is  it  that  Smith,  who  took  such  pains  to 
give  instructions  ani  documents  to  those  agents  about  that  claim,  ob- 
served about  this  a  conduct  entirely  different? 

2.  That  during  the  pendency  of  the  war  between  Spain  and  the 
South  American  republics,  the  parties  interested  did  not  know  to 
whom  to  address  themselves,  and  might  wait  the  event  to  press  their 
claim  upon  the  victor.  Before  the  year  1^21  the  government  of  the 
United  States  recognized  the  existence  of  civil  war  between  Spain  and 
the  trans-atlantic  provinces.  The  governments  established  in  these 
were  in  consequence  answerable  for  their  acts  to  foreign  nations,  at 
least  according  to  the  views  of  the  executive  and  judicial  authorities 
of  the  United  States.  If  Spain  had  triumphed,  she  might  have  re- 
plied to  citizens  of  the  United  States,  who  might  have  made  upon  her 
claims  of  date  as  stale  as  this,  '^  It  is  unjust  that  you  should  seek  to 
oblige  me  to  answer  for  acts  which  I  always  considered  unlawful,  and 
in  respect  of  which  your  government  and  your  prize  courts  have  re- 
cused to  protect  my  rights ;  and  doubly  unjust^  in  that,  not  having 
applied  through  so  long  time  to  the  South  American  governments,  who 
are  directly  responsible,  you  should  now  recur  to  the  Spanish  govern- 
ment, without  whose  participation,  without  whose  knowledge,  and 
against  whose  will  and  authority  all  these  things  have  been  done.*' 
The  undersigned  believes  that,  with  ordinary  common  sense,  any 
claimant  soever,  of  good  faith,  would  have  carefully  kept  himself  from 
being  placed  in  such  position,  and  that  the  government  of  the  United 
States  certainly  would  not  have  countenanced  him. 

.3.  That  Captain  Smith  was  afraid  to  come  to  Chile.  This  fear  was 
wanting  in  reasonable  motive.  This  fear  did  not  hinder  Capt.  Smith 
from  giving  instructions  and  powers  to  the  agents  of  the  United  States 
to  sue  for  decisions  relating  to  the  first  claim.  This  fear  does  not  ex- 
plain why  neither  he  nor  the  pretended  proprietors  represented  the 
facts  in  season  to  the  government  of  the  United  States  for  results  which 
would  have  had  effect  in  law.  It  is  true,  these  proprietors  did  so  at 
the  close  of  the  year  1840  I  How  different  this  conduct  from  that  of 
other  American  citizens  who  reclaimed  against  the  seizures  of  Supe 
and  of  the  Gazelle,  in  1819,  of  which  they  made  a  circumstantial  re- 
lation to  the  government  in  1820  I 

4th.  That  Captain  Smith  addressed  a  protest  to  the  government 
of  Chile.  The  undersigned  has  said,  and  repeats,  that  this  step  in  no 
way  sufficed  f(»F'  the  protection  of  the  interests  confided  to  Captain 
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Smith  ;  that  a  mere  protest,  not  supported  by  a  demand  in  judicial 
form,  is  not  the  medium  of  which  neutrals  avail  to  establish  their 
rights  in  prize  courts  :  and  that  parties  who  do  not  in  regular  mode, 
and  at  proper  time,  appear  before  them,  that  justice  may  be  done  to 
them,  have  no  right  to  be  heard  after  such  a  lapse  of  time.  How  is 
it  that  Captain  Smith  did  not  content  himself  with  a  protest  on  his 
first  claim? 

Almost  all  these  arguments  have  been  alleged  by  the  undersigned 
to  repel  the  pretexts  by  which  it  has  been  sought  to  palliate  a  silenc<^ 
of  nearly  twenty  years,  and  Mr.  Pendleton  is  not  entirely  correct 
when  he  affirms  that  the  want  of  full  and  reasonable  explanation  of 
the  delay  of  the  claimants  has  been  a  gratuitous  supposition  of  the 
undersigned 

But  Mr.  Pendleton  now  adds  to  former  allegations  some  others,  by 
which  he  proposes  to  demonstrate  that  in  the  present  case  no  delay 
has  occurred  which  has  not  been  rationally  explained.  His  demon- 
stration, founded,  as  he  says,  on  facts,  is  as  follows  : 

Ist.  That  at  the  time  of  the  capture  Captain  Smith  had  not  his 
crew  with  him  ;  that  he  had  only  three  men  with  him,  South  Amer- 
icans or  Spaniards  ;  that  all  the  other  persons  present  were  officers  or 
soldiers  of  the  government  of  Chile.  The  undersigned  does  not  per- 
ceive what  connexon  this  fact  has  with  the  subsequent  silence  of  Cap- 
tain Smith  and  the  so  called  proprietors.  Captain  Smith  had  all  the 
means  necesary  to  prove  the  fact  of  the  capture,  if  ever  there  could 
have  been  thought  of  disputing  it.  And  suppose  the  case  that  he 
had  not,  that  would  be  a  reason  the  more  n)r  seeking  forthwith  a 
judicial  investigation  in  which  he  could  have  secured  to  himself  the 
merits  of  the  testimony  of  the  Chilean  officers  and  soldiers  who  were 

{ present.  Did  he  hope  to  facilitate  the  proofs,  and  to  better  his  cause  by 
etting  years  and  years  pass  by  before  presenting  his  claim  formally  ? 

2d.  **  The  proprietors  were  in  North  America,  and  it  does  not  ap- 
pear when  they  had  notice  of  it,  but  at  that  epoch  it  could  not  have 
been  less  than  a  long  time  afterwards." 

If  it  were  of  any  consequence  to  know  when  the  pretended  propri- 
etors had  notice,  it  would  be  for  them  to  make  it  appear ;  the  ontis 
probandi  was  with  them.  On  the  other  side  it  is  not  difficult  to  esti- 
mate, without  venturing  on  conjectures,  the  time  which  then  was 
necessary  to  the  arrival  of  such  notice  in  the  United  States.  Amer- 
ican and  European  vessels  of  war  and  merchantmen  frequented  the 
ports  of  Chile  and  Peru.  In  April,  1819,  the  seizure  was  made  which 
gave  rise  to  the  first  claim  of  Captain  Smith ;  and  in  May,  1820,  the 
parties  interested  were  already  enabled  to  address  to  their  government 
an  exposition  of  the  case  in  detail,  supported  by  documents.  '  These 
dates  are  worth  more  probably  than  simple  conjecture,  although  pre- 
sented in  the  guise  of  a  fact  and  of  a  demonstrable  fact. 

3d.  Smith,  says  Mr.  Pendleton,  was  the  sole  agent  of  the  pro^ 
prietors,  and  what  did  he  ?  Did  he  lose  sight  of  the  business  ?  Did 
he  forget  it,  as  the  Chilean  minister  says  ?  No,  he  addressed  a  pro- 
test to  the  government  of  ChUe.  The  undersigned  does  not  recollect 
to  have  said  that  Smith  at  the  time  forgot  the  business.  He  said,  on 
the  contrary,  (and  said,  unless  he  mistakes,  before  any  other  person 
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had  said  it,)  that  Captain  Smith  addressed  a  protest  to  the  govern* 
ment  of  Chile.  The  forgetfulness  which  the  undersigned  attributed 
to  Captain  Bmith  fell  back  upon  this  same  protest ;  and  certainlj 
there  does  not  appear  any  motive  to  believe  that  after  having  given  it 
course  he  should  never  again  mention  it. 

4th.  Smith  took  all  the  steps  possible  for  him,  and  proceeded  as 
correctly  as  if  he  had  consulted  with  Sir  W.  Scott  or  with  Chief 
Justice  Marshall.  If  Smith  did  no  more  than  address  the  protest,  he  did 
not  take  all  the  steps  he  should  have  done  possible  for  him.  On  the  first 
claim  of  the  Macedonian  his  conduct  was  much  more  energetic  and  dili- 
gent Moreover,  the  undersigned  cannot  admit  that  the  sending  of  a 
simple  protest  was  all  that  was  to  be  expected  on  his  part,  if  he  was 
convinced  of  the  justice  of  the  claim  and  wished  to  promote  properly 
the  interests  of  his  constituents.  Smith  himself  appears  to  have  been 
of  different  way  of  thinking  relatively  to  the  first  claim.  The  under- 
signed has  set  forth,  in  his  first  note,  the  opinion  of  a  distinguished 
American  publicist  (Mr.  Wheaton)  on  the  necessity  of  judicial  claim 
before  the  tribunals  of  first  resort  and  of  appeal ;  previous  measures, 
without  which,  or  without  a  positive  denegation  of  justice,  there  is  no 
place  for  the  reclamation  by  one  government  on  another  government. 
How  is  this  doctrine  to  be  reconciled  with  the  legal  sufficiency  which 
Mr.  Pendleton  attributes  to  a  naked  protest  ?  The  undersigned  con- 
fesses that  it  is  not  possible  to  him  to  reconcile  them,  nor  to  admit  for 
a  moment  that  two  of  the  most  eminent  jurisconsults  the  world  has 
produced  could  have  counselled  Captain  Smith  to  confine  himself  to 
that,  without  invoking  the  action  of  the  jurisdictions  and  courts  to 
which  pertain  the  cognizance  of  this  species  of  causes  ;  proceeding,  in 
a  word,  as  if  the  courts  and  tribunals  over  which  they  themselves 

J  reside  were  institutions  unknown  to  the  world  and  entirely  super- 
uous. 

6th.  Smith  was  in  the  service  of  other  persons  besides  Perkins  & 
Co.,  and  having  attended  to  this  part  of  his  duties,  proceeded  to  the 
discharge  of  his  further  business,  and  nothing  more  is  known  of  him 
until  his  death,  which  hapened  some  time  afterward.  Let  the 
engagements  of  Smith  have  been  as  complicated  as  may  be,  he 
ought  to  have  fully  complied  with  the  order  of  Messrs.  Perkins  &  Co. 
He  ought  to  have  done  in  defence  of  their  interests  all  that  is  usual 
and  due  in  such  cases;  and  if  he  did  not,  Messrs.  Perkins  must 
resign  themselves  to  endure  the  injuries  which  the  omission  may  cause 
them.  Nor  is  it  to  be  forgotten  that  Captain  Smith  survived  the 
capture  at  Sitana  some  years,  through  which  he  remained,  after  making 
the  protest,  in  complete  inaction.  Finally,  his  death  was  no  obstacle 
to  the  prosecution  of  the  claim  by  the  parties  interested. 

Mr.  Pendleton  took  upon  himself  the  task  of  proving  demonstra- 
tively that  in  the  present  reclamation  no  delay  has  occurred  which  is 
not  explained  fully  and  satisfactorily.  It  was  his  view,  then,  to  ex- 
plain not  only  the  silence  of  Smith,  but  also  that  of  the  supposed 
proprietors. 

As  to  what  regards  Smith,  the  undersigned  believes  there  is  ground 
to  say  that  the  prolonged  silence  of  this  agent  does  not  appear  to  be 
vindicated  in  the  note  of  Mr.  Pendleton,  not  either  demonstratively 
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nor  even  with  the  slightest  plausibility.  Compare  the  Eliphalet 
Smith  of  the  first  claim  with  the  Eliphalet  Smith  of  the  second,  it 
would  seem  that  two  different  persons  were  treated  of— the  one  zealous 
for  the  interests  of  his  constituents,  the  other  supinely  careless  and 
neglectful ;  the  one  convinced  of  the  justice  of  his  claim,  the  other 
laboring  under  the  conviction  of  an  unjust  cause,  of  whose  good 
success  he  despairs.  To  affirm  that  Smith  proceeded  as  correctly  as 
if  he  had  labored  in  accordance  with  the  most  respectable  legal  autho- 
rities, is  to  affirm  and  nothing  more.  With  all  the  considerations 
due  to  the  character  and  discretion  of  Mr.  Pendleton,  the  undersigned 
cannot  look  upon  this  affirmation  as  a  fact,  and  much  less  as  a  demon- 
strated fact. 

As  to  the  pretended  proprietors,  the  demonstration  is  not  more  com- 
plete or  more  satisfactory.  The  distance  at  which  Perkins  &  Co.  are ; 
their  multiplied  affairs  ;  the  ignorance  of  every  one  of  things  relating 
to  the  occurrence  ;  the  having  to  appeal  to  the  testimony  of  the  cap- 
tors J  part  of  the  proofs  in  Peru,  others  mixed  up  with  the  papers  oi  a 
deceased  person,  others  in  China,  others  in  Chile,  the  most  important 
locked  np  in  the  deposition  of  General  Miller.  Such  are  the  facts 
concerning  this  part  of  the  demonstration.  From  the  first  it  has  been 
clear  that  it  was  not  in  discussion  so  much  to  prove  the  fact  of  the  cap* 
ture  as  its  lawfulness :  that  to  prove  the  fact  of  the  capture  then  would 
have  been  sufficient  in  the  receipt  alone  of  the  officer,  Balderrama, 
even  if  Smith  had  not  thought  fit  to  refer  to  the  deposition  of  the  per- 
sons  who  accompanied  him  at  Sitana ;  and  that,  to  prove  the  unlaw- 
fulness, the  testimony  of  Balderrama's  troops  was  quite  unnecessary, 
and  that  of  General  Miller  himself.  • 

As  to  the  distance  from  the  United  States,  we  have  already  seen 
how  much  that  amounts  to.  The  multiplicity  of  the  affairs  of  Per- 
kins and  his  associates  is  an  observable  circumstance ;  but  what  judi- 
cature has  ever  given  ear  to  such  an  excuse  as  justifying  dilatori- 
ness  in  a  prosecution,  civil  or  international  ?  Admit  such  allegation, 
and  the  administration  of  justice  would  be  found  at  every  step  para- 
lyzed and  reduced  to  torpidity,  even  though  the  hindrance  should  be 
alleged  and  proved,  which  is  somewhat  more  than  happens  in  this 
instance.  The  dispersion  of  the  papers  signifies  even  less.  Those 
necessary  to  prove  the  neutral  character  of  the  vessel  and  cargo,  every 
vessel  should  have  on  board.  Passport,  sea  letter,  proof  of  owner- 
ship, charter  party,  bills  of  lading,  invoices,  are,  or  should  be,  found 
in  the  possession  of  Eliphalet  Smith,  and  at  the  disposal  of  Messrs. 
Perkins  &  Co.  As  for  the  persons  connected  with  the  affair,  it  was 
easy  for  these  gentlemen,  by  themselves  or  by  their  agents,  if  they 
had  the  slightest  particle  of  activity,  to  have  procured  information  of 
every  one  of  them.  For  years  communication  was  open  to  them  with 
the  Spanish  house  of  Abadia,  the  centre  of  the  operations  of  Eliphalet 
Smith. 

The  claimants,  in  their  memorial  to  the  Secretary  of  State  of  the 
United  States,  point  out  as  a  notable  thing,  that  at  the  end  of  so  long 
a  time  they  should  be  able  to  collect  the  documents  with  which  they 
pretend  to  give  effect  to  their  suit.  But  why  have  they  let  this  time 
pass  by  ?     if  they  thought  proper  to  delay  th^ir  claim  to  a  later  pe- 
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riod,  that  Burely  was  no  motive  for  neglecting  the  collection  and  pres- 
ervation of  the  proofs,  before  they  might  through  lapse  of  time  be 
mislaid  or  destroyed. 

Finally,  as  such  stress  is  laid  on  the  deposition  of  General  Miller, 
the  undersigned  will  briefly  recur  to  its  particulars  relating  to  the 
present  claim.  The  first  is  the  fact  of  the  capture,  which  is  not  dis- 
puted. The  decond,  that  he  neither  knows  nor  believes  that,  in  this 
case,  any  sentence  of  condemnation  has  been  pronounced  by  any 
tribunal  whatever  ;  that  he  does  not  know  whether  Eliphalet  Smith 
solicited  from  Lord  Cochrane  the  restitution  of  the  seizure ;  that  the 
revenues  and  public  affairs  of  Chile  were  then  in  such  state  of  confusion 
that  it  was  hardly  possible  to  obtain,  through  a  court,  a  prompt  resti- 
tution without  the  consent  of  Lord  Cochrane;  and  that  he  does  not 
know  in  what  manner  the  claim  could  have  been  urged  upon  Chili 
with  any  probability  of  success.  Leaving  on  one  side  that  which 
General  Miller  does  not  know,  and  fixing  attention  on  what  he 
affirms,  the  undersigned  can  do  no  less  than  say  that  the  memory  of 
that  distinguished  officer  presents  to  him,  with  very  little  exactness, 
the  circumstances  of  Chile  at  the  epoch  referred  to.  At  the  time  of  the 
capture  at  Sitana,  the  republic  enjoyed  complete  peace  and  internal 
tranquillity,  in  which  it  continued  until  1823  without  the  slightest 
disturbance.  Since  1823  there  has  been  experienced  from  time  to 
time  oscillations  in  the  executive  power ;  but  they  never  interrupted 
the  administration  of  justice.  The  crises  of  1830  and  1837  have 
been  the  most  alarming  of  which  this  republic  has  been  the  theatre. 
The  first  lasted  four  months,  and  its  effects  were  confined  to  a  province 
distaql  from  the  capital ;  the  second  lasted  three  days,  and  was  only 
felt  at  Quillotte  and  Valparaiso.  During  one  and  the  other  the 
administration  of  justice  continued  to  be  as  regular  and  uniform  as  it 
is  now.  The  executive  authority  was  always  accessible  to  all  applica- 
tions of  individuals,  and  to  all  the  communications  of  the  foreign 
agents.  Through  the  time  which  has  passed  between  1821  and  1841 
the  government  has  been  engaged  in  the  discussion  of  many  claims  for 
seizure,  and  most  of  them  made  by  citizens  of  the  United  States. 

General  Miller,  then,  manifests  very  little  knowledge  of  the  actual 
condition  of  affairs,  when  he  says  that  he  does  not  know  by  what 
means  the  restitution  of  the  seizure  at  Sitana  could  have  been  de- 
manded with  any  probability  of  success.  Individuals  could  recur  to 
the  courts,  and  if  the  courts  did  not  listen,  they  could  cause  the  in- 
tervention of  the  ministers  and  consuls  of  their  respective  nations  to 
claim  a  hearing  for  them  in  court ;  or  should  the  courts  fall  short  of 
this  duty,  that  the  discussion  of  their  rights  and  claims  should  be 
through  the  diplomatic  channel,  as  has  been  done  in  many  cases, 
some  of  them  unknown  to  Mr.  Pendleton.  As  to  the  state  of  the 
revenues^  the  undersigned  admits  that  it  was  certainly  calamitous, 
and  that  under  those  circumstances  a  prompt  restitution  would  have 
been  difficult.  But  that  did  not  hinder  the  claimants  from  presenting 
themselves  to  obtain  a  recognition  of  their  rights  in  time,  or  to  cast 
on  the  Chilean  authorities  the  responsibility  of  a  denial  of  justice. 
That,  beyond  all,  did  not  oblige  the  claimants  to  remain  in  complete 
silence  through  nearly  twenty  years ;  that  is,  for  many  years  after 
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regnlar  order  bad  been  establisbed  in  tbe  administration  of  tbe 
finances.  In  fine,  if  General  Miller  believed  that  without  the  consent 
of  Lord  Cochrane  no  restitution  would  have  been  ordered,  he  was 
most  grossly  mistaken.  Lord  Cochrane  bad  not,  nor  ever  pretended 
to  have,  any  influence  over  the  administration  of  justice,  nor  over  the 
executive  administration  ;  and  so  far  was  be  from  having  any,  that, 
even  in  tbe  direction  of  tbe  operations  of  the  Chilean  squadron,  he  con- 
sidered himself  excessively  shackled  in  the  excercise  of  his  proper 
functions,  which  at  times  caused  the  utterance  of  bitter  complaints, 
and  in  the  end  the  abandonment  of  the  service  of  tbe  republic.  But 
of  that,  be  it  as  it  may,  tbe  fact  of  Lord  Cochrane  being  in  the  service 
of  Chile  was  no  obstacle  to  tbe  action  of  Elinbalet  Smith  in  the  first 
claim  of  tbe  Macedonian,  and  even  if  it  coula  have  been  in  the  second, 
that  obstacle  ceased  in  the  beginning  of  the  year  1823,  and  the  claim- 
ants continued^  nevertheless,  in  complete  inaction  for  nearly  eighteen 
years. 

In  view  of  tbe  considerations  which  tbe  undersigned  has  just  set 
forth,  sustained  hy  facta,  which,  if  tbe  undersigned  does  not  greatly 
deceive  himself,  deserve  that  title  much  more  than  those  alleged  on 
tbe  other  side,  tbe  government  of  the  United  States  will  appreciate, 
with  its  accustomed  justice,  the  force  of  the  demonstration  offered  by 
Mr.  Pendleton. 

The  comparison  which  is  made  between  the  delay  of  this  govern- 
ment in  the  adjustment  of  tbe  first  claim  of  the  Macedonia,  and  that 
of  the  parties  interested  in  tbe  present,  in  commencing  their  suit,  far 
from  operating  in  the  sense  Mr.  Pendleton  takes,  operates  in  a  sense 
entirely  contrary.  If,  on  the  part  of  those  interestea  in  tbe  first  claim, 
the  delay  of  the  government  of  Chile  has  been  pardoned,  can  those 
interested  in  the  second  claim  now  solicit,  with  any  color  of  plausi- 
bility, that  the  government  of  Chile  |)ardon  them  tbe  le^al  effects 
of  their  delay  ?  But  it  is  not  so.  Chile,  in  the  first  claim,  amply 
compensated  tbe  delay ;  not  only  did  tbe  acknowledged  capital  bear 
interest,  bat  even  such  interests  were  capitalized.  Chile  actually  pays 
interest  on  those  interesta  Chile  was  treated,  on  the  first  claim,  as  a 
reluctant  debtor  ;  it  follows  that  tbe  claimants  in  the  second  resign 
themselves  to  be  regarded  as  dilatory  creditors. 

The  undersigned  now  passes  to  another  question  which  appears  to 
be  decided  by  the  authorites  cited  in  bis  former  note,  but  Mr.  Pendle- 
ton has  given  a  singular  interpretation  to  the  text,  and  tbe  under- 
signed finds >himself  necessitated  to  re-establish  its  true  reading. 

It  is  now  under  consideration  to  know  whether  or  nut  limitation  is 
admissible  in  cases  like  the  present.' 

And,  in  tbe  first  place,  tbe  undersigned  thinks  proper  to  declare 
that  be  has  never  abandoned,  as  Mr.  Pendleton  would  understand,  tbe 
ground  which  be  took  at  first  upon  limitation  as  between  States.  The 
undersigned  thinks,  with  tbe  most  respected  authors  on  the  laws  of 
nations,  that  limitations  hold  their  place  between  supreme  govern- 
ments relatively  to  q[uestions  of  national  dominion,  and  of  other  rights 
pertaining  to  sovereignty.  What  tbe  undersigned  has  said,  is,  that 
the  difference  of  opinions  relative  to  limitations  between  States,  does 
not  come  in  view  in  the  pending  question,  in  which  is  treated  only  a 
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private  right  of  ownership  ;  that  in  a  case  of  this  kind  nobody  hag 
jet  denied  that  place  be  given  to  the  limitation,  and  that  according  to 
the  doctrines  of  the  prize  courts,  limitation  is  admissible  by  them. 

This  last  proposition  appears  to  the  undersigned  to  be  satisfactorily 
demonstrated  by  the  authorities  cited  in  his  preceding  note.  As  Mr. 
Pendleton  strives  to  do  away  their  effect,  giving  to  them  a  strained 
interpretation,  it  is  necessary  before  everything  to  fix  its  true  meaning. 
"  The  case  of  the  Mentor,"  says/Mr.  Pendleton,  "  was  decided  on  the 
ground  that  the  person  sued  ought  not  to  have  been  the  wrong  per- 
son, and  on  this  ground  alone."  The  observation  is  not  entirely 
accurate.  The  staleness  of  the  claim,  although  not  the  principid 
ground  of  the  judgment,  did  not  fail  to  be  kept  in  view,  and  to  call 
the  attention  of  the  judge  in  different  parts  of  it.  ^'  I  do  not  recol- 
lect," says  Sir  W.  Scott,  *^that  ever  there  has  been  instituted  in 
this  court  a  case  of  such  antiquity.  I  do  not  say  that  the  statute  of 
limitations  extends  to  prize  causes  ;  certainly  that  is  not  understood 
but  there  is  no  one  who  does  not  perceive  that  the  equity  of  the 
principle  of  that  statute  reaches^  in  some  degree,  the  procedure  of  this 
court,  and  that  it  is  extremely  proper  it  should  have  some  rule  of 
limitations,  provided  by  the  discretion  of  the  court,  looking  only  at 
the  nature  and  form  of  the  suits  carried  on  here,  by  which  captors  and 
other  persons  may  be  protected  against  stale  claims.  And  if  there 
be  any  case  of  remote  antiquity  to  which  favor  should  not  be  given, 
indubitably  it  should  be  in  such  in  which  it  appears  clearly  that  the 
claimant  had  full  knowledge  of  the  nature  of  the  injury  and  of  the 
remedy  which  he  ought  to  have  sought  for." 

Here  it  is  seen  that  the  antiquity  of  a  claim,  if  not  the  principal 
reason,  was  no  less  regarded  as  a  consideration  of  great  importance. 
Toward  the  close  of  the  opinion  are  enumerated,  moreover,  among 
other  circumstances  which  influenced  the  decision  of  the  court,  the 
injustice  it  would  be  to  cite  Admiral  Digby  to  proceed  to  adjudicatioa 
after  a  lapse  of  seventeen  years.  But  even  if  Mr.  Pendleton's  obser- 
vations were  exactly  accurate,  what  would  it  prove  against  the  doctrine 
which  relatively  to  limitations  appears  stamped  upon  this  sentence  ? 
''  The  judge,  among  various  motives  which  present  themselves  to 
defeat  the  claim,  selects  that  which  appears  the  most  peremptory. 
Does  it  follow  from  this  that  the  others  are  of  no  weight  which  he 
expresly  mentions,  and  whose  force  he  recognizes?" 

But  ^'  the  judge,  in  the  case  cited,"  continues  Mr.  Pendleton,  '^  says 
that  the  statute  of  limitations  certainly  does  not  extend  to  prize  cases, 
and  notwithstanding  the  Chilean  minister  takes  upon  himself  the 
sipgular  task  of  proving  by  the  reasoning  of  the  judge  the  existence 
of  a  principle  which  the  judge  himself  in  express  terms  denies."  Mr. 
Pendleton  through  inadvertence  confounds  two  things  which  Sir  W. 
Scott  has  distinguished  with  the  greatest  perspicuity  in  his  reasoning, 
that  is,  the  British  statute  of  limitations,  from  the  principle  in  which 
the  statute  is  founded.  The  British  statute  of  limitations  certainly 
does  not  extend  to  prize  cases,  just  as  the  Roman  and  Spanish  laws  of 
usucaption  and  prescription  do  not  extend  to  them  ;  just  as  the  civil 
law  of  any  State  does  not  extend  to  questions  of  international  right. 
The  civil  laws  of  a  State  establish,  in  detail,  peculiar  regulations  for 
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the  application  of  a  principle  of  natural  law  ;  the  principle  is  recog- 
nized in  international  law  ;  the  peculiar  regulations  are  not.  This  is 
precisely  what  occurs  with  limitations  in  prize  cases.  The  particular 
regulations  which  the  British  legislature  thought  convenient  to  esta«- 
blish  ahout  lapse  of  time  and  other  incidents  of  limitation,  have  no 
authority  in  the  prize  courts ;  hut  the  principle  of  natural  equity 
which  is  the  foundation  of  such  regulations  is  applied,  and  Sir  W. 
Scott  so  affirms  in  the  most  positive  manner. 

"  There  is  no  one  who  cannot  see,"  says  he,  "  that  the  equity  of  the 
principle  of  that  statute  reaches  in  some  degree  the  proceedings  in 
this  court ;  there  is  no  one  who  cannot  see  that  it  is  extremely  proper 
that  there  should  he  some  rule  of  limitation,"  &c. 

Mr.  Pendleton,  nevertheless,  has  seen  that  which  that  Judge  thought 
no  one  could  see  ;  he  has  seen  that  the  natural  equity  which  has 
dictated  to  all  legislations  the  remedy  of  limitation,  usucaption,  and 
prescription  against  stale  claims  has  no  admission  in  prize  cases,  and 
the  most  singular  thing  ahout  it  is,  that  he  has  seen  this  even  in  the 
very  text  which  affirms  directly  the  contrary. 

The  words  "provided  by  the  discretion  of  the  court,"  corroborate 
the  discrimination  which  he  made,  and  could  not  do  less  than  make 
between  the  special  rules  of  the  stotute  of  limitations,  and  the  prin- 
ciple reduced  to  a  formula  by  them.  In  civil  courts,  limitation  is 
subject  to  settled  rules,  determined  inflexible,  which  leave  nothing  in 
the  discretion  of  the  judge.  In  courts  which  exercise  their  functions 
under  the  law  of  nations,  there  are  no  such  rules  ;  and  it  is  necessary 
that  the  discretion  of  the  judge  supply  them,  having  regard  to  the 
particular  circumstances  of  each  case. 

It  is  not  easy  to  the  undersigned  to  determine  the  meaning  which 
Mr.  Pendleton  desires  to  give  to  these  words,  "  attending  solely  to  the 
nature  and  form  of  the  process^  conducted  here,'*  Limitation  has  al- 
ways been  looked  upon,  as  pertaining  to  the  forms  and  proceedings 
in  judgment,  in  the  same  manner  as  the  rules  relating  to  proofs, 
which  are  or  are  not  admissible  in  a  court  or  jurisdiction,  ( Wheaton^s 
Elements  of  International  Law,  II.  ch.  2.  s.  9.)  In  a  court  which  de- 
termines under  the  law  of  nations,  the  rules  relative  to  its  proceedings, 
they  can  only  be  such  as  conduce  to  a  right  administration  of  justice, 
according  to  reason  and  natural  equity.  If  a  court  of  admiralty  in 
Great  Britain  recognizes  limitation  as  a  natural  and  equitable  rule 
for  proceedings  in  prize  cases,  the  legitimacy  of  the  obstacle  interposed 
by  the  undersigned  to  the  present  claim  is  recognized,  unless  there  be 
some  special  circumstances  which  justify  delay ;  a  distinct  point  to 
which  sufficient  attention  has  already  been  given  in  this  note. 

The  undersigned  can  as  little  pass  by  the  unauthorized  restriction 
which  Mr.  Pendleton  gives  to  the  words  of  the  text,  indicating  that 
the  proceedings  of  that  court  of  admiralty  concerning  limitation, 
were  directed  to  protect  the  innocent  against  stale  and  doubtful  claims. 
The  text  alleged,  says  only  ''  to  protect  captors  and  other  persons 
against  stale  claims."  Limitation  does  not  presuppose  that,  to  give 
it  effect,  it  shall  first  be  proven  whether  or  not  the  captors  are  inno- 
cent ;  or  if  the  claims  are  doubtful  or  not.  Of  what  use  would  limi- 
tation be,  if  it  only  had  place  when  it  should  appear  that  the  captors 
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had  done  no  injury,  or  that  the  rights  of  the  claimants  had  not  been 
sufficiently  proved  ?  To  admit  such  restrictions,  would  be  the  same 
as  to  blot  it  out  from  the  national  code ;  an  idea  that  surely  could 
never  possibly  have  entered  the  mind  of  the  British  judge. 

Mr.  Pendleton  does  not  allege  against  the  second  of  the  cases  cited 
by  the  undersigned,  that  of  the  Susanna,  (Robinson's  Reports  YI.,  42,) 
anything  except  that  Sir  W.  Scott  having  declared  in  the  case  of  the 
Mentor y  that  seventeen  years  of  antiquation  was  not  sufficient  to  throw 
over  the  suit,  (seventeen  years  would  not  do,)  there  is  no  ground  to 
aver  now  that  six  years  may  constitute  an  antiquated  date.  But  with 
Mr.  Pendleton's  permission,  Sir  W.  Scott  has  not  made  in  the  case  of 
the  Mentor  the  declaration  which  he  attributes  to  him.  We  have 
already  seen  what  the  British  judge  did  say  in  the  case  of  the  Mentor ^ 
and  his  doctrine  in  the  case  of  the  Susanna  offers  the  most  plaia 
corroboration  of  the  opinion  put  forth  upon  this  subject  by  the  un- 
dersigned. 

What  does  Sir  W.  Scott  say  in  the  case  of  the  Susanna?  He  says 
in  terms  that  the  act  which  has  given  rise  to  the  suit  is  of  a  very 
ancient  date.  He  says^  moreover,  that  time,  of  itself  alone,  would  not 
be  an  absolute  barrier,  if  the  claimants  had  proved  that  they  had  used 
due  diligence,  and  that  inevitable  circumstances  and  remediless 
necessity  had  precluded  them  from  the  prosecution  of  their  claim  in 
due  season.  '^  In  the  present  case,  I  cannot  say  that  any  negligence 
(any  laches)  is  imputable  to  the  captor,  and  much  less  negligence 
that  removes  the  imputation  of  dilatoriness  which  applies  to  his  ad- 
versary. He  should  have  proceeded,  and  within  a  reasonable  time; 
that  the  claimant  saw  himself  involved  in  embarrassments,  is  not 
sufficient  to  excuse  the  delay  that  has  occurred.  The  ignorance  of 
law,  which  also  has  been  alleged,  is  not,  of  itself,  a  legal  excuse/'  &c. 
That  which  naturally  is  deduced  from  all  this,  if  the  undersigned 
does  not  much  deceive  himself,  is  that  delay,  a  delay  of  six  years,  is 
an  obstacle,  unless  it  is  shown  to  have  been  produced  by  reasons  of 
inevitable  remediless  necessity,  more  so  when  tne  delay  augments,  as 
happens  almost  always,  the  difficulties  of  the  investigation. 

The  same  doctrine  in  the  case  of  the  Huldah. — (Robinson,  III,  235.) 
It  is  true,  the  captors  were  obliged  to  proceed  to  final  judgment  notwith- 
standing a  lapse  of  two  years.  But  it  is  worthy  of  note  that  even  this 
delay  appeared  sufficiently  great  to  be  taken  account  of,  and  limitation 
was  only  denied  play  in  virtue  of  certain  circumstances  which  then 
favored  the  claimants,  and  which  do  not  occur  in  the  case  we  now 
treat. 

"  It  was  "  (said  the  judge)  "  a  duty  of  the  claimant  to  have  come  to 
court  with  all  possible  promptitude,  because  the  claimant  can  always 
compel  the  captor  to  proceed  if  he  is  careless  of  doing  so.  The  claim- 
ant could  have  appealed,  (from  the  finding  of  a  tribunal  not  compe- 
tent,) and  although  the  appeal  mi^ht  not  have  been  entertained 
because  coming  from  a  court  aeficient  m  legal  existence,  it  would  have 
served  to  prove  that  the  parties  had  used  due  diligence." 

Mr.  Pendleton  also  alleges  that  the  present  question  being  between 
two  States,  it  ought  not  to  be  settled  by  mere  rules  of  practice  of  prize 
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courts,  but  on  broader  foundations  of  justice ;  for  example,  with  due 
consideration  for  the  established  principles  of  law. 

The  undersigned  will  not  deny  the  evident  fact  that  the  claim  of 
Perkins  &  Co.  is  now  the  subject  of  discussion  between  two  govern- 
ments, but  thinks  himself  authorized  to  maintain,  first,  that  the  ques- 
tion originally  turned  on  private  rights  of  that  kind  which  are  settled 
judicially  in  the  ordinary  manner ;  secondly,  that  the  circumstance  of 
the  capture  having  been  made  by  an  officer  of  the  Chilean  government 
does  not  strip  it  of  this  character :  the  officers  of  the  British  navy 
are  obliged  to  appear  before  the  courts  of  admiralty  to  defend  the  law- 
fulnes  of  their  captures  when  the  owners  dispute  the  matter,  as  may 
be  seen  in  a  multitude  of  cases  recorded  in  the  collections  of  judgments 
in  prize  cases,  and  notably  in  the  case  of  the  Mentor;  thirdly,  that  the 
claimants  not  having  appeared  in  proper  time,  nor  at  any  time  before 
a  court  of  prize,  their  claim  is  not  in  condition  to  be  transferred  from 
the  judicial  to  the  diplomatic  branch  ;  fourth,  that,  by  reason  of  the 
government  Of  the  United  States  taking  this  claim  under  its  protection, 
it  cannot  be  set  up  that  there  revives  in  favor  of  the  captors  a  right 
they  might  have  lost  by  their  negligence;  and,  consequently,  the  ques- 
tion being  elevated  to  a  diplomatic  rank,  the  same  reasons  and  excep- 
tions which  mi^ht  have  been  taken  in  judicial  proceedings  for  and. 
against  are  admissible,  and,  above  all,  such  as  are  founded  in  natural 
law,  and  have  been  sanctioned  by  the  doctrine  of  the  courts  of  prize,  and 
of  the  writers  on  the  law  of  nations  ;  and,  fifthly,  that  if  any  writers  on 
the  law  of  nations  have  denied  the  force  of  limitation  in  matters  concern- 
ing rights  of  sovereignty,  it  is  not  so  in  questions  of  private  right,  as 
is  undoubtedly  the  case  in  question,  wherever  and  however  it  may  be 
examined.  The  undersigned  is  ignorant  what  it  is  that  Mr.  Pendleton 
calls  more  enlarged  grounds  of  justice  ;  let  the  grounds  of  justice  be 
enlarged  as  much  as  it  may  please  him,  can  it  be  regarded  in  any  other 
view  than  as  monstrously  iniquitous,  the  pretension  of  a  claimant  who, 
contenting  himself  with  a  protest  against  a  government,  never  has 
appeared  before  a  court  of  justice,  so  that  the  case  may  be  discussed 
between  government  and  government  at  the  end  of  twenty  years,  with 
evident  disadvantage  to  the  captor  or  to  the  government  on  whom  the 
claim  is  made?  If  the  principles  of  justice  must  be  enlarged  in  this 
case,  they  should  not  be  m  favor  of  but  against  the  claimants.  Mr. 
Pendleton  in  his  argument  of  what  may  be  considered  a  question  con- 
cerning the  rights  of  sovereign  power,  so  far  pretends  that  the  capture 
at  Sitana  involved  an  insult  to  the  flag  or  the  United  States,  as  if 
there  was  any  flag  at  all  in  the  case  now  treated ;  as  if  enemy's  prop- 
erty would  not  be  good  prize  under  any  flag,  according  to  the  law  of 
nations  recognized  by  the  United  States ;  as  if  even  the  property  of 
citizens  of  the  United  States,  protected  by  the  flag  of  those  States, 
might  not  be  taken  and  condemned  under  a  just  application  of  the 
laws  of  war;  and  as  if  even  unlawful  prize,  on  an  erroneous  ap- 
plication of  those  laws,  could  ever  have  been  held  to  be  insults  to  the 
flag.  Is  this  gratuitous  enlargement  of  the  recognized  regulations  of 
international  law  what  Mr.  Pendleton  calls  '^  more  enlarged  founder 
iiona  of  justice  V  * 

Passing  now  to  the  examination  of  the  text  of  Chancellor  Kent| 
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referred  to  by  the  undersigned,  the  first  proposition  which  appears  in 
it  is,  *'  that,  by  the  modern  practice  of  nations,  neither  ek  possession  of 
twenty-four  hours,  nor  conveying  into  a  stronghold,  is  suflSicient  to 
transfer  ownership  in  a  case  of  maritime  capture.  The  ownership  is 
not  changed  in  favor  of  a  neutral  buyer,  nor  of  a  recaptor,  so  that  he 
can  interpose  an  obstacle  to  the  original  owner,  until  sentence  of  con- 
demnation is  pronounced  by  some  court  of  competent  jurisdiction ;  and 
it  is  requisite  that  the  buyer  produce  documentary  proof  of  this  fact  to 
sustain  his  title." 

However  great  the  deference  of  the  undersigned  for  this  illustrious 
jurisconsult  and  publicist,  the  respect  is  still  greater  which  he  owes 
to  the  explicit  doctrine  of  the  courts  of  prize  of  nations  so  illustrious 
as  the  United  States  of  America  and  Great  Britain. 

For  thinking  thus^  the  undersigned  has  the  satisfaction  to  rely  on 
another  respectable  American  jurisconsult,  Judge  Story,  who,  in  the 
case  of  Brown  vs.  The  United  States,  ^8  Cranch,  page  135,)  expressed 
himself  in  this  manner:  **The  practice  of  this  court  ^the  Supreme 
Court  of  the  United  States)  ought  to  be  governed  by  the  rules  of 
admiralty  law  in  the  English  reports,  rather  than  by  mere  assertions 
of  elementary  writers."  This  is  said  even  in  regard  to  writers  of 
^universal  authority  on  the  subject  of  the  law  of  nations,  as  Grotius, 
Puffendorf,  Vattel,  Bynkershoek ;  and  what  is  said  of  the  British 
admiralty  courts,  must  extend  with  even  greater  force,  in  the  language 
of  an  American  writer,  to  the  Supreme  Court  of  the  United  States. 
The  undersigned  will  not,  then,  be  accused  of  temerity,  if  he  accepte 
the  doctrine  of  Judge  Kent  only  with  the  restrictions  and  modifica- 
tions to  which  I  see  it  subjected  by  the  rules  of  the  British  court  of 
admiralty,  and  of  the  Supreme  Court  of  the  United  States.  It  is  to 
be  believed  that  the  venerable  magistrate,  in  noting  the  propositions 
cited  by  Mr.  Pendleton,  taking  for  granted  the  restrictions  to  which 
the  undersigned  alludes,  did  not  think  it  necessary  to  express  them« 
Be  it  as  it  may,  the  undersigned  has  not  the  presumption  to  hold  in 
this  particular  to  his  own  opinion,  nor  will  he  do  otherwise  than  refer 
to  the  same  fountains  of  international  jurisprudence  to  which  the 
tribunals  of  the  United  States  refer  habitually  in  questions  of  prize. 

Well,  then,  is  that  which  Chancellor  Kent  calls  the  modern  prao- 
tice  of  nations  so  universal  that  there  are  no  exceptions  to  it — excep- 
tions founded  in  the  practice  of  a  power  which  certeinly  is  not  less 
worthy  of  respect  than  the  United  States  and  Great  Britain  for  ite 
high  civilization  and  the  rank  it  holds  in  the  world;  exceptions 
founded  in  the  examples  of  France ;  exceptions  recognized  by  the 

Srize  courts  of  the  United  States,  and  especiallv  by  the  Supreme 
k)urt?  The  negative  is  incontestable.  France  holds  that  a  posses- 
sion of  twenty-four  hours  is  sufficient  to  transfer  the  right  of  owner- 
ship to  a  prize.  '*  It  appears,"  (says  Judge  Story,  in  the  case  of  the 
Adeline,  ^  Cranch's  Rsp.>  288,)  ^^  that  by  the  law  of  France  in  case 
of  recapture,  after  the  property  has  been  twenty-four  hours  in  posses- 
sion of  the  enemy,  the  whole  is  condemned  in  favor  of  the  recaptors, 
whether  it  may  have  belonged  to  their  subjects  or  allies  or  to  neutrals." 
Here  is  seen  the  ownership  of  a  prize  changed  without  sentence  of  con- 
demnation ;  the  ownership  is  considered  transferred  to  the  captor,  and 
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concerted  into  enemy's  property  ailer  having  been  in  their  power 
twenty-four  hours,  and,  by  consequence,  the  recaptor  has  the  right  to 
have  the  property  condemned  to  him,  like  any  other  property  of  an 
enemy. 

But  Judge  Story  not  only  mentions  in  the  case  cited  the  existence 
of  the  French  rule,  but  recognises  it,  and  proceeds,  by  virtue  of  this 
recognition,  deciding  that  the  property  having  been  more  than  twen- 
ty-four hours  in  the  enemy's  power,  must  be  adjudged  to  the  recap- 
tors  for  so  much  of  it  as  might  have  belonged  to  parties  domiciled  in 
France,  because  such  was  the  ruling  of  the  French  tribunals. 

Another  remark,  which  shows  that  the  principle  of  Chancellor  Kent 
is  not  admissable  in  a  general  and  absolute  sense  is,  that  if  peace  su- 
pervenes before  the  condemnation  of  the  prize^  the  ownership  of  this  is 
tacitly  conceded  to  the  person  in  possession.  The  right  of  postlimini- 
um does  not  exist  after  peace  is  made.  This  is  a  right  which  belongs 
exclusively  to  a  state  of  war,  and  therefore  the  transfer  to  a  neutral 
before  the  peace,  even  without  a  judicial  sentence  of  condemation,  is 
valid,  no  recapture  having  taken  place  before  the  peace. 

The  intervention  of  peace  cures  all  defects  of  title,  and  confers  a 
legitimate  possession  on  the  neutral,  in  the  same  way  that  the  title  of 
an  enemy-captor  himself  would  remain  secure  by  the  intervention  of 
peace. — (Commentaries  on  American  Law,  vol.  1,  p.  3,  second  edition.) 
This  doctrine  is  taken  literally  from  the  same.  Chancellor  Kent,  in 
the  same  treatise  which  Mr.  Pendleton  has  been  pleased  to  cite,  and 
manifests  with  as  much  evidence  as  can  be  desired,  that  the  rule  laid 
down  in  the  passage  cited  by  Mr.  Pendleton  must  be  received  with 
certain  limitations  and  restrictions  recognized  by  the  law  of  nations. 

One  of  those  restrictions  is  incontestably  that  which  grows  out  of 
the  principle  of  limitation  ;  to  establish  this,  it  is  only  necessary  to 
return  to  a  consideration  of  the  maxims  above  set  forth  in  this  matter. 
It  is  a  duty  certainly,  that  the  captors  proceed  to  the  adjudication  of 
prizes  by  a  competent  tribunal ;  but  it  is  also  a  duty,  and,  moreover, 
a  necessity,  that  claimants  present  themselves  in  due  time  and  in  legal 
manner  to  have  justice  done  to  them.  ''It  was"  (said  Sir  W.  Scott, 
in  the  case  of  the  Huldah)  ''  the  duty  of  the  claimant  to  have  had  re- 
course to  the  court  with  all  possible  despatch,  because  the  claimant 
can  always  compel  the  captor  to  proceed,  if  he  is  careless  of  doin^  so." 
Chanoellor  Kent  opines,  that  so  long  as  sentence  of  condemnation  is 
not  pronounced,  the  right  of  property  is  in  suspense,  or  in  a  condition 
of  legal  sequestration.  But  shall  it  remain  forever  in  such  condition  ? 
Shall  there  be  no  limit,  which  being  reached,  limitation  may  produce  its 
effects  founded  in  natural  equity  ?  On  this  point  the  undersigned 
holds,  that  the  language  of  the  illustrious  British  jurisconsult  is 
sufficiently  noticeable;  ''during  the  existence  of  the  commission  of 
prizes,  there  is  no  time  fixed  and  definite  in  which  the  party  can  say 
that  he  finds  himself  legally  impeded  from  citing  the  captor  to  pro- 
ceed to  adjudication ;  although  it  may  be  proper  to  maintain,  that 
necessarily  there  should  be  a  time  which  should  have  this  effect."  Is 
not  this  saying  plainly,  that  even  during  the  existence  of  the  com- 
mission of  prizes,  limitation  has  its  force  when  the  party  is  neglectful 
in  seeking  a  decision  ?    And  if  limitation  can  have  its  application 
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eyen  during  the  existence  of  a  commission  of  prizes,  what  will  it  he, 
when,  peace  being  in  fact  restored  and  hostilities  terminated  between 
the  belligerents,  the  commission  of  prizes  no  more  exists?  Can  there 
be  conceived  a  rule  more  unjust  against  a  belligerent  ^oyernment  than 
to  compel  it  to  respond  at  the  end  of  ten,  twenty,  thirty,  forty  years, 
for  the  conduct  of  its  agents,  when,  with  ordinary  diligence,  its  jus- 
tice might  have  been  invoked  within  the  first  two,  three,  four,  or  if 
you  please,  ten  years  ?  Because,  if  the  doctrine  of  Judge  Kent  ought 
to  be  taken,  in  a  general  and  absolute  sense,  (a  sense  in  which  it  has 
been  seen  Kent  himself  had  no  thought  of  taking  it,)  there  would  be 
no  limit,  no  time  which  would  preclude  the  action  of  the  claimants ; 
under  such  a  supposition,  an  age  means  the  same  as  a  year. 

It  must  also  be  held  in  view,  that  the  administration  of  Justice  in 
the  courts  which  hold  it  under  the  rules  of  the  law  of  nations,  does 
not  recognize  the  technical  formulas  of  any  municipal  legislation,  and 
adapts  itself  to  the  universal  principles  of  reason  and  natural  equity. 
According  to  those,  he  who  believes  that  he  has  any  right,  any  cause 
of  action  soever,  is  bound  to  prosecute  it  in  due  time,  isl)ound  to  give 
to  his  adversary  the  possibility  of  contradicting  the  facts,  and  of  exhibit- 
ing, if  he  have  them,  proofs  to  the  contrary.  He  ought  not  to  wait  til 
time  has  involved  them  in  obscurity,  and  facilitated,  perhaps,  collu- 
sion and  fraud  in  the  production  of  spurious  documents.  The  first 
step  in  every  judicial  reclamation  is  the  appearance  of  the  party  in 
person,  or  by  lawfully  empowered  attorney  before  a  conipetent  tribu- 
nal. Nor  can  justice  be  done  to  him  who  does  not  seek  it,  nor  does 
he  who  neglects  to  reclaim  in  due  season,  hold  the  right  to  be  heard. 
These  rules  are  those  of  natural  equity,  and  as  such  have  been  recog- 
nized by  the  prize  courts. 

The  undersigned  ought  also  to  observe  that  the  decisions  cited  in 
support  of  Chancellor  Kent  refer  to  the  termination  of  the  rights  of 
postliminium.  The  question  which  they  decide  is  this.  When  any- 
thing has  been  captuml,  and  is  afterwards  within  reach  of  its  original 
owner,  can  he  take  control  of  it,  although  at  the  time  it  may  be  in 
possession  of  another  person  who  may  have  bought  it  from  the  captor, 
or  may  have  recaptured  ?  The  tribunals  of  England  and  the  United 
States  hold  that  if  the  prize  has  been  judicially  condemned,  the  right 
of  the  original  proprietor  to  take  possession  of  the  subject  matter  is 
entirely  extinguished,  though  the  sentence  of  condemnation  may  have 
been  unjust,  and  contrary  to  the  law  of  nations.  And  if,  on  the  con- 
trary, the  condemnation  by  a  competent  judge  has  not  preceded,  the 
right  of  postliminium  subsists,  the  original  owner  is  shielded  by  the 
tribunals,  and  restored  to  the  enjoyment  of  his  own.  In  the  present 
case,  the  subsistence  of  the  right  of  postliminium  is  not  treated  of, 
which,  by  its  nature,  is  only  applicable  to  certain  substances  or  effects. 
The  injustice  of  the  capture  is  under  consideration  ;  and  in  soliciting 
indemnity,  the  claimants  in  place  of  coming  to  the  government,  and 
coming  late,  should  have  recurred  to  the  competent  tribunal  in  due 
time.  The  authority  of  Wheaton,  which  Mr.  Pendleton  invokes,  is 
decisive  in  an  opposite  sense.  ''If  the  captor  omit  or  without  reason 
delay  to  institute  judicial  proceedings,  any  person  who  sets  up  an  in- 
terest in  the  captured  property  may  obtain  a  monition  against  them^ 
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citing  them  to  proceed  to  adjudication ;  and  if  they  neglect  to  do  so, 
or  do  not  show  caase  for  condemnation ,  it  shall  be  restored  to  the 
claimants  who  prove  interest  in  it/'  (Wheaton,  t.  Ist,  p.  499^)  in  one  of 
the  same  notes  cited  by  Mr.  Pendleton.  ^^  It  may  be  observed  that  as 
the  statute  of  limitations  is  not  applicable  to  prize  causes,  there  is  no 
time  during  the  existence  of  the  commission  of  prizes  in  which  the 
captors  could  not  be  legally  cited  to  proceed  to  adjudication,  to  the  end 
tbat  they  be  condemned  to  pay  damages.  But  the  court  will  in 
equity  extend  the  principle  of  the  statute  of  limitations  to  prize  causes, 
and  therefore,  after  a  great  lapse  of  time,  will  not  compel  the  captors 
to  proceed  to  adjudication,  nor  admit  an  action  of  damages  for  a  sup- 
posed illegal  capture,"  (t.  2d  appen.,  {>.  12,)  another  of  the  notes  cited 
by  Mr.  Pendleton ;  in  the  third,  there  is  no  text  which  relates  directly 
to  the  question. 

Mr.  Pendleton  passes  to  a  new  yiew  of  the  matter,  and  which  ap- 
pears to  him  of  itself  decisive  in  respect  of  the  indispensable  necessity 
of  judicial  condemnation  in  all  cases.  The  undersigned  concludes  to 
say  that  the  new  point  of  yiew  has  not  appeared  to  him  to  be  more 
conclusive  than  the  former.  It  is  entirely  foreign  to  the  subject.  The 
authorities  adduced  b^  Mr.  Pendleton  refer  to  a  question  altogether 
different  from  that  which  is  at  present  in  elucidation.  It  is  necessary 
to  enter  on  some  reply  in  this  regard. 

It  is  pretended  that  not  only  is  there  absolute  necessity  for  sentence 
of  condemnation, but  that,  moreover,  it  should  specify  the  facts  on  which 
it  is  founded.  ^ '  The  judgment  of  a  foreign  court  of  admiralty  is  conclu- 
sive only  when  in  it  the  causes  of  condemnation  are  distinctly  and 
specifically  mentioned." — (Supreme  court  of  Massachusetts.)  '^A  sen- 
tence of  condemnation  is  not  conclusive  unless  its  grounds  are  suffi- 
ciently mentioned." — (Circuit  court  of  South  Carolina.)  It  is  not 
conclusive  without  doubt.  But  under  what  aspect?  Is  it  not  conclu- 
sive to  transfer  the  ownership  of  the  subject  to  the  captor?  If  it  were 
thus,  the  Supreme  Court  of  the  United  States  must  have  greatly  erred 
when,  in  the  case  of  Williams  t;^.  Armrovd,  (7  Cranch  423,)  it  said 
thus :  ^'A  sentence  of  a  foreign  tribunal,  which  condemns  neutral  pro- 
perty under  an  edict  unjust  m  itself,  contrary  to  the  law  of  nations, 
and  in  violation  of  neutral  rights,  and  which  has  been  declared  such 
by  the  legislative  and  executive  departments  of  the  United  States, 
transfers  the  ownership  of  the  thing  which  has  been  condemned." 
It  was  impossible  to  employ  expressions  more  strong  and  peremptory, 
and  the  same  rule  has  been  enunciated  by  that  venerable  tribunal  in 
various  other  cases  which  the  undersigned  does  not  think  it  necessary 
to  mention.  But  there  is  no  opposition  between  this  rule  and  that  of 
the  courts  of  usual  resort,  which,  as  the  undersigned  has  said,  refers 
to  altogether  different  matter.  Neutral  property  being  captured  and 
declared  good  prize,  it  follows  that  the  parties  interested  must  recur 
to  the  insurers,  and  the  question  often  turns  on  the  point  whether  the 
claimants  haye  or  have  not  been  false  to  the  guarantees  of  neutrality 
of  the  policy  of  assurance.  The  sentence  of  condemnation  is  cited  in 
proof  that  the  claimants  have  infringed  their  neutral  obligations 
Would  this  proof  be  conclusive  ?  No,  says  the  supreme  court  of  Mas 
sachusetts  and  the  circuit  court  of  South  Carolina ;  it  is  not  conclusive 
Ex.  Doc.  58 7 
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nnleBS,  in  the  judgment,  the  grounds  of  condemnation  are  specifically 
mentioned,  and  that  it  appear  in  them  that  the  claimants  have  failed 
in  the  duties  of  neutrality  which  they  were  pledged  to  observe.  That^ 
and  no  other,  is  the  meaning  of  the  decisions  quoted  by  Mr.  Pendle- 
ton. In  them  is  merely  treated  the  probatory  force  of  a  foreign  tri- 
bunal in  civil  actions  before  a  national  court,  a  point  which,  as  Mr. 
Pendleton  will  admit,  without  doubt,  if  he  has  the  kindness  to  con- 
sult the  maxims  set  out  by  the  Supreme  Court  of  the  United  States,  (in 
the  case  of  Fitzsimmons  vs.  the  Newport  Insurance  Company,  4  Cranch, 
page  185,)  and  in  Chitty,  (Commercial  Law,  III,  page  609,)  has  not 
the  most  remote  connexion  with  the  subject  under  discussion. 

The  undersigned  has  followed  the  order  of  the  argument  propounded 
by  Mr.  Pendleton,  and  believes  he  has  omitted  nothing.  The  latter 
pages  of  his  note  do  no  more  than  refer  to  the  contents  of  the  preced- 
ing, which  the  undersigned  considers  sufficiently  discussed  in  nis  an- 
terior communication,  and  in  that  which  he  now  has  the  honor  to 
address  to  him.  In  these  it  is  proved  (unless  the  undersigned  mis- 
takes much)  that  limitation  is  a  natural  law ;  that„  even  in  questions 
of  eminent  sovereignty,  the  most  eminent  authorities  allow  it  place  ; 
and  that,  in  matters  of  private  right,  subject  to  the  cognizance  of  the 
courts,  not  one  of  them  deny  it ;  that,  in  the  present  cases,  private 
rights  only  are  in  controversy,  with  relation  to  which  no  one  disputes 
but  that  limitation  holds;  that,  according  to  the  principles  of  admi- 
ralty courts,  it  holds  in  prize  causes  which  are  investigated  under  the 
law  of  nations ;  that  the  reclamation  now  made  should  not  have  taken 
the  diplomatic  channel,  the  claimants  having  omitted  the  customary 
legal  remedies ;  that  there  could  have  been  no  denial  of  justice  in  a  case 
in  which  no  one  had  appeared  to  ask  for  justice  ;  and  that  to  elevate^ 
as  it  is  desired  that  it  may  be,  a  claim  to  the  course  of  diplomacy, 
neither  improves  nor  makes  worse  the  position  of  claimants^  nor  le- 
vives  actions  which  a  prize  court  could  have  legitimately  thrown  out ; 
that  a  lapse  of  time  of  twenty  years  is,  in  prize  cases,  a  fatal  delay 
that  might  be  excused  under  very  special  circumstances,  duly  proved  ; 
and  that  the  claimants  have  not  satisfactorily  explained  theirs  by  prov- 
ing inevitable  or  remediless  obstacles  which  could  have  hindered  them 
from  recurring  in  season  to  the  competent  authority. 

The  undersigned  flatters  himself  that  when  these  reasons  are  weighed 
by  the  illustrious  and  just  government  of  the  United  States,  it  will 
cause  it  to  approve  the  conduct  of  the  government  of  Chile  on  the 
present  occasion.  A  right,  necessary  for  the  protection  of  captors  and 
pf  belligerent  governments  against  ^foZe  demandsy  is  under  discussion, 
in  which  the  verification  of  facts  is  so  difficult,  and  so  doubtful  the 
authenticity  of  the  proof. 

The  undersigned  has  carefully  abstained  from  employing  in  his  lan- 
guage expressions  which  might  give  cause  for  complaint,  even  when 
for  that  he  has  been  compelled  not  to  understand  those  which,  in  the 
note  of  Mr.  Pendleton,  might,  jperhaps,  have  seemed  little  conformed 
to  the  usual  tone  of  a  diplomatic  correspondence.  If  he  has  said  and 
says  that  he  sees  no  force  in  the  argument  of  Mr.  Pendleton,  he  has 
expressed  and  expresses  his  most  sincere  conviction;  nor  can  Mr.  Pen- 
dleton, without  doing  him  wrong,  put  any  doubt  on  his  sincerity  in 
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this  respect ;  nor  can  he,  any  the  more,  stigmatize  as  nncivil  such  ex- 
pression, without  admitting  that  his  own  has  been  much  more  so  in 
the  reflections  it  has  pleased  him  to  cast  on  the  conduct  of  the  govern- 
ment of  Chile  and  of  the  undersigned. 

A  controversy  between  Mr.  Pendleton  and  the  undersigned^  which 
it  would  not  be  possible  to  carry  further  with  any  pros^tive  satis- 
factory result,  being  ended,  it  remains  only  for  the  undersigned  to  give 
assurances  that  he  regrets  not  to  have  been  able  to  transmit  this  reply 
so  early  as  Mr.  Pendleton  might  desire. 

The  undersigned  avails  himself  of  this  occasion  to  offer  to  Mr.  Pen- 
dleton his  sentiments  of  high  and  distinguished  consideration. 

[No  signature.] 


Mr.  Pendleton  to  the  Secretary  0/ State. 

Ko.  21.]  Sanhaoo  de  Chile,  May  27, 1844. 

SiE :  My  despatch  No.  20,  by  the  ship  "Sennot,"  informed  you  of 
the  state  of  the  negotiation  in  regard  to  the  affair  of  Sitana^  as  it  stood 
on  the  14th  of  February  last.  Since  that  time,  I  have  made  every 
exertion  that  I  felt  myself  authorized  to  make,  to  force  the  Chilean 
minister  to  a  decision  in  regard  to  that  claim.  Precisely  one  hundred 
days  after  the  datd  of  my  note  of  the  14th  of  February,  his  answer 
came  in,  viz :  two  days  ago.  It  is  now  in  the  hands  of  a  translator, 
and  I  expect  to  reply  to  it  in  the  next  seven  or  eight  days,  after  which 
I  shall  take  my  leave  of  the  court,  so  &oon  as  I  can  make  some  effort 
to  induce  the  congress  of  Chile  to  modify  the  law  providing  for  the 
payment  of  the  money  in  the  first  case  of  the  Macedonian,  according 
to  your  instructions  and  the  wishes  of  Mr.  Perkins. 

I  shall  sail  from  Valparaiso  about  the  last  of  June  in  the  ship  Erie. 

The  minister  in  his  note  of  the  26th  instant  takes  no  new  ground 
whatever,  nor  has  he  yet  offered  any  evidence  in  opposition  to  the 
proofs  submitted  on  my  part.  The  whole  object  is  to  ^ain  time,  and 
thus  save  to  Chile  the  difference  of  interest  on  the  original  principal, 
and  the  whole  sum  as  now  compounded  of  interest  and  principal. 

I  shall  be  gratified  if  you  deem  that  my  energy  in  the  premises  has 
been  equal  to  the  tone  of  my  instructions. 

The  money  can  never  be  made,  or  at  any  rate  for  a  lon^  time  can- 
not be  made,  unless  the  agent  here  is  instructed  to  say  distinctly  that 
if  this  government  does  not  instantaneously  show  other  reasons  for 
refusing  payment  than  have  as  yet  been  given,  that  force  will  be 
forthwith  applied.  I  shall  however  write  in  as  positive  a  tone  as  I 
think  will  meet  your  approbation  and  that  of  the  President  in  my 
next,  and  I  presume,  last  communication. 

The  note  of  the  minister  covers  forty-five  pages,  of  course  I  am  not 
able  to  send  a  copy,  as  this  must  leave  to  day  in  order  to  be  in  time 
for  the  steamer  to  Lima. 

I  should  not  avail  myself  of  the  President's  permission  to  return 
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until  late  in  the  year,  or  the  arrival  of  my  relief,  if  there  were  a  po»- 
sihility  of  my  rendering  service  by  remaining  a  few  months  longer. 
But  the  Congress  meets  five  days  hence,  and  for  four  months  there- 
after it  is  absolutely  certain  that  the  minister  will  not  take  one  step 
in  this  or  any  other  business  of  the  sort.  All  the  heads  of  depart- 
ments here  are  members  of  congress,  and  during  its  sessions  they 
suspend  all  correspondence^  at  any  rate  where  they  are  likely  to  have 
to  pay  money.  In  such  a  case  as  this  it  is  certain  they  will  profit  by 
such  an  excuse  as  their  congressional  duties  afibrd. 

The  books,  records,  and  property  of  the  legation,  will  bo  put  in  a 
safe  place,  subject  to  the  order  of  the  American  consul  at  Valparaiso 
or  my  successor, 

I  have  the  honor  to  be  your  excellency's  most  obedient  servant, 

JNO.  S.  PENDLETON. 
Hon.  Secbetary  of  State  of  the  United  States, 

Washington. 


Mr.  Pendleton  to  the  Minister  for  Foreign  A  fairs. 

Santiago,  June  6,  1844. 

The  undersigned,  charg^  d'  affaires  of  the  United  States,  has  the 
bonor  to  acknowledge  the  receipt  of  a  note  from  the  minister  of  foreign 
affairs  for  the  government  of  Chile,  dated  the  26th  ultimo,  and  written 
on  the  subject  of  the  claim  of  certain  citizens  of  the  United  States  for 
money  and  property  taken  in  the  year  1821,  in  the  valley  of  Sitana, 
from  said  citizens,  by  the  armed  forces  of  the  government  of  Chile. 

The  undersigned  has  read  the  said  note  with  great  attention,  and 
he  has  not  been  able  to  perceive  that  it  adds,  in  the  slightest  degree, 
to  the  foroe  of  the  arguments,  or  the  weight  of  authorities,  heretofore 
submitted  by  his  excellency  on  the  same  subject. 

All  those  arguments  and  authorities  have  been  fully  examined  and 
answered,  and  the  undersigned  is  content  to  leave  the  subject  as  it 
now  stands,  without  any  further  attempt  to  convince  his  excellency, 
or  the  government  he  represents,  of  the  propriety  of  performing 
quietly  an  act,  the  legal,  moral,  and  honorable  obligation  to  perform 
which  is  to  his  mind  so  apparent,  that  he  will  be  pardoned  for  sup- 
posing it  not  possible  that  his  excellency  can  himselt  doubt  it  must  be 
ultimately  performed. 

And,  accordingly,  he  would  acknowledge  yours  of  the  25th  ultimOi 
without  an  additional  remark,  but  for  the  fact  that  his  excellency's 
peculiar  system  of  discussion  has  tended  to  involve  the  subject  in  so 
voluminous  a  correspondence  as  to  make  it  a  very  serious  labor  ibr 
the  Executive  of  the  United  States  to  disentangle  the  few  pertinent 
arguments  offered  on  either  side  from  the  vast  mass  of  irrelevant 
matter. 

A  condensed  statement  of  the  grounds  taken  by  the  two  parties  is 

{roposed  now  to  be  made  for  the  convenience  of  the  government  of  the 
Tnited  States,  and  is  submitted  to  his  excellency,  in  order  that  he 
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may  signify  any  exception  which  he  thinks  proper  to  make  to  the 
accuracy  of  the  statement. 

It  is  proper  that  the  undersigned  should  here  say  to  his  excellency 
that  he  will  remain  in  Chile  a  few  days  after  delivering  this  note,  that 
his  excellency  may  answer  it ;  hut  if  his  excellency  should  take  his 
usual  time  to  write  a  note,  viz:  a  period  of  three  months,  it  will  not 
be  received,  as  in  that  time  the  undersigned  hopes  to  be  in  the  United 
States. 

It  is  understood  to  be  admitted,  but  whether  admitted  or  not,  it  is 
proveft  by  an  array  of  testimony  which  his  excellency  has  not  attempted 
and  never  will  attempt  to  resist  or  question — 

1st.  That  the  money  claimed  in  this  case  was  taken  as  alleged. 

2d.  That  it  was  the  property  of  citizens  of  the  United  States. 

3d.  That  it  was  taken  by  order  of  an  admiral  of  the  Ohilean  navy. 

4th.  That  it  was  forthwith  devoted  to  the  uses  of  the  State  of  Chile ; 
and — 

5th.  That,  from  that  day  up  to  the  present  time,  the  sub'ect  of  the 
liability  of  said  money  and  property  to  capture  as  lawfd  prize  has 
never  been  brought  by  the  captors,  or  by  the  government  of  Chile, 
before  any  judicial  tribunal  whatever  ;  and  that,  consequently,  it  re- 
mains up  to  the  present  day  in  precisely  the  condition  in  which  all 
property  taken  by  a  belligerent  power  from  the  subjects  or  citizens  of 
s  neutral  State,  on  the  pretext  of  its  liability  to  be  made  prize,  must 
remain,  according  to  the  laws  of  nations,  from  the  period  of  its  cap- 
ture to  that  of  the  confirmation  of  the  same,  ^^by  sentence  of  con- 
demnation regularly  pronounced  by  a  court  of  competent  jurisdiction 
belonging  to  the  government  of  the  captors." 

The  government  of  Chile  has  not  undertaken  to  state  a  single  fact 
which  could  justify  any  manner  of  suspicion  as  to  the  ownership  or 
the  character  of  said  property.  She  has  offered  no  proof,  given  no 
explanation,  shown  no  reports  or  despatches  from  the  actors  in  the 
transaction,  which  can  excuse  or  palliate  the  offence  and  injury,  or 
leave  it  any  other  character  than  that  of  a  deliberate  and  unmitigated 
outrage,  from  the  beginning.  Nor  is  it  pretended  that  she  has  ever 
made  any  manner  of  indemnification,  in  whole  or  in  part,  to  the  pre- 
sent or  to  any  other  claimants.  His  excellencv,  it  is  true,  says  in  his 
last  note:  ^'That  the  day  may  arrive  when  these  results  (the  results 
of  these  examinations  which  it  has  taken  him  so  much  time  to  make,) 
may  be  published,  and  make  manifest  the  equity,  good  faith,  &c.,  of 
Chile." 

It  will  be  admitted  that  this  announcement  is  a  little  too  oracular 
to  be  treated  seriously.  His  excellency  can  hardly  be  so  fond  of  the 
mere  excitement  of  diplomatic  digladiation,  or  feel  so  exalted  a  supe- 
riority to  the  government  of  the  United  States,  as  to  hold  in  his 
hands  the  means  of  proving  the  iniquity  and  injustice  of  this  demand, 
and  yet  not  exhibit  them,  preferring  to  amuse  himself  for  the  space 
of  eight  months  in  the  attempt  to  establish  a  legal  proposition,  denied 
by  the  government  of  the  United  States,  disowned  by  every  line  of 
his  excellency's  own  authorities,  and  which,  if  established,  serves 
only  to  sustain  a  plea  which,  according  to  his  own  showing,  is  in  most 
circumstances  an  odious  and  disreputable  plea. 

Digitized  by  VjOOQ IC 


102  SEIZURE  OF  PR0GEED8  OF  CABGO 

The  undersigDed  will  be  excused,  therefore,  for  passing  by  this  in- 
timation with  the  single  remark,  that  he  takes  it  to  be  a  mere  flourish 
of  his  excellency's  fancy. 

The  minister  of  foreign  affairs  protests  against  the  whole  claim  on  the 
ground  that  his  government  is  totally  exonerated  from  all  liabilities 
in  the  premises,  by  the  mere  lapse  of  time  from  the  date  of  the  spoli- 
ation to  that  of  a  demand  for  indemnity.  He  says  that  the  doctrine 
of  ^^prescription"  entitles  him  to  take  such  ground,  and  after  quoting 
a  number  of  authorities,  and  spinning  out  a  discussion  of  eight 
months^  within  five  days,  (of  which  eight  months  he  has  appropriated 
to  himself  about  seven  and  a  half,)  he  finally  affirms  that  he  '^  has 
sJunvn''  most  clearly  that  prescription  is  a  well  settled  doctrine  of  the 
public  law ;  that  he  pleads  prescription,  and  thus  terminates  the  case. 

The  undersigned,  on  his  part,  has  denied  the  existence  of  any  such 
doctrine  in  the  law  of  nations  as  applicable  to  cases  of  this  descrip- 
tion, and  thinks  he  has  sustained  himself  by  reference  to  the  highest 
authorities.  But  admitting  that  he  failed  to  do  so,  he  then  proceeded 
to  show  that  it  could  not  apply  in  this  case  for  various  reasoms. 
First.  That  the  whole  time  was  not  sufficient  to  found  the  plea. 
Secondly.  That  there  were  many  causes  of  delay  affecting  the  case 
and  justifying  that  delay.  Thirdly  and  conclusively,  that  by  bis 
excellency's  own  admission,  a  demand  was  regularly  made  on  the 
government  of  Chile  by  the  known  agent  of  the  parties  very  shortly 
after  the  act  of  spoliation. 

His  excellency,  after  making  the  above  admission,  endeavored  very 
earnestly  to  escape  the  consequences,  and  it  must  be  allowed  that  he 
has  succeeded  in  investing  the  hidden  documents  (the  protest  of  Cap- 
tain Eliphalet  Smith)  with  a  singular  and  mysterious  interest.  In 
one  part  of  his  correspondence  be  describes  it  as  an  ^^  informal,  naked, 
and  insufficient"  protest ;  at  another  part  ho  pronouces  it  an  '^  exag- 
gerated" protest ;  but  all  the  while  he  takes  special  care  not  to  show 
it.  Now,  the  undersigned  has  told  him  long  ago  that  he  presumed 
it  to  be  all  it  ought  to  be,  and  h^  a  right  to  do  so  until  the  contrary 
was  shown  ;  and  nothing  is  more  certain,  whenever  it  is  shown,  that 
whether  it  be  the  legal  or  literary  curiosity  to  be  inferred  from  his 
excellency's  account  of  it,  it  will  prove  to  be  a  very  distinct  and  un- 
equivocal notification  to  the  government  of  Chile  of  the  fact  that  cer- 
tain citizens  of  the  United  States  had  been  despoiled  in  the  valley  of 
Sitana,  and  that  the  government  of  Chile  woula  be  held  answerable  ; 
and  if  this  is  its  character,  then  it  is  all  which,  according  to  law  or 
equity,  it  need  be. 

But  the  undersigned  supposed  that  in  his  last  note  he  had  so  utterly 
demolished  his  excellency's  defence,  by  the  authorities  of  Chancellor 
Kent,  that  the  case  would  be  surrendered  at  once  or  other  grounds 
taken. 

The  undersigned  intended  to  have  returned  to  the  United  States 
about  this  time  at  any  rate ;  but  if  he  had  not  had  that  intention,  his 
excellency's  decision  upon  the  point  now  referred  to  would  have 
afforded  him  such  proof  of  the  utter  folly  of  remaining  here,  with  the 
hope  of  doin^  anything  by  mere  argument  and  evidence,  that  he  would 
unhesitatingly  retire  if  his  excellency  should  adhere  to  that  decision* 
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It  is  nndoubtedly  true  that  the  human  mind  is  so  constituted  that 
men  may  and  do  differ  in  opinion  on  most  of  the  subjects  that  arise  in 
the  course  of  human  affairs,  and^  consequently,  that  a  very  large  in- 
dulgence is  to  be  mutually  allowed  when  gentlemen  are  engaged  in 
discussion,  with  the  bona  fide  object  of  arriving  at  a  true  and  proper 
result.  But  it  is  equally  true  that  some  things  are  certain^  so  that  no 
mind,  however  constituted,  if  in  a  sound  state,  can  view  them  in  but 
one  and  the  same  way,  and,  consequently,  when  gentlemen  affirm  that 
they  disagree  on  matters  of  that  sort,  with  the  subject  at  the  same 
time  before  their  eyes,  it  is  time  for  discussion  to  drop. 

The  proposition  to  which  the  undersigned  is  now  aoout  to  refer  he 
certainly  considered  one  of  the  latter  class^  and  he  is  still  of  the  same 
opinion.  If  there  be  any  one  thing  certain  in  the  law  of  nations,  it  is 
that  ^^  judicial  sentence"  is  indis^nsable  in  all  cases  where  a  bellige- 
rent power  seizes  property,  claiming  the  protection  of  a  neutral  flag. 
The  undersigned  stated  the  proposition  and  restates  it  in  its  broadest 
0ense,  without  any  condition  or  qualification  whatever.  It  is  a 
proposition  settled  and  consented  to  by  all  nations,  of  universal  force 
and  unaffected  by  lapse  of  time  or  any  other  circumstance.  The 
manner  in  which  his  excellency  has  met  the  force  of  this  argument, 
first,  by  passing  it  over  altogether,  and,  secondly,  when  it  was  pressed 
more  distinctly  upon  his  attention,  by  assuming^  to  suppose  that  the 
undersigned  was  requiring  him  to  give  implicit  faith  to  the  mere 
personal  authority  of  Judge  Kent,  might  amuse,  if  the  subject  were 
not  of  too  grave  a  character  and  the  obvious  and  inevitable  conse- 
quences of  his  excellency's  course  too  serious  to  admit  of  any  levity  on 
the  occasion.  Did  his  excellency  really  omit  to  read  the  paragraph 
immediately  following  the  quotation  from  Kent's  Commentaries  ?  be- 
cause, if  he  did  not  make  such  an  omission,  he  must  have  seen  that 
in  support  of  Judge  Kent's  opinion  there  are  some  twenty  odd  cases 
and  authorities  referred  to,  and  that  almost  the  whole  of  them  are  de- 
cisions of  the  English  courts.  Judge  Kent  makes  himself  these  i 
references  in  order  to  show,  in  his  own  language,  ''  that  this  salutary 
rale,  and  one  so  necessary  to  check  irregular  conduct  and  individual 
outrage,  has  been  long  established  in  the  English  admiralty,  is  now 
everywhere  recognized  as  the  law  and  practice  of  nations." 

The  undersigned,  in  introducing  the  quotation  from  Judge  Kent, 
accompanied  it  with  the  following  remark :  ''The  mere  opinions  of 
that  judge  would  be  and  had  been  for  years  quoted,  both  in  England 
and  America,  as  of  the  highest  authority;  but  in  this  case  his  opinion, 
or  rather  explanation^  is  presented  along  with  the  authorities  upon 
which  it  is  founded^  and  the  binding  force  of  those  authorities  cannot 
be  questioned."  Yet  his  excellency,  whilst  he  deigns  to  concede  some 
claims  to  respect  on  the  part  of  Chancellor  Kent,  says  that  his  au- 
thority is  not  ahadluUj  and  what  he  does  say  is  ''doubtless  intended 
to  be  subject  to  certain  res(rtc^u>fw  and  qualifications ;"  but  what  those 
restrictions  are,  and  on  what  ground  he  makes  such  a  statement  as 
that  they  are  intended,  his  excellency  has  kept  to  himself.  If  his  ex- 
cellency had  said  that  he  denied  the  proposition  because  he  believed 
the  book  was  misprinted,  he  would  have  occupied  a  ground  as  fair  and 
reasonable  as  when  a  principle  of  law,  plain,   unequivocal,  and 
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distinct,  is  shown  against  him,  and  he  says,  in  snbstance,  '^  Well,  it  is 
written  so,  but  there  are  certain  restrictions  attached  to  it,  and  under- 
stood, which  take  away  its  whole  force."  National  law,  in  the  hands 
of  his  excellency,  can  oe  made  a  weapon  of  infinite  value  to  the  gov- 
ernment of  Chile.  When  shown  to  be  in  his  favor,  it  can  always  be 
wielded  with  full  effect ;  when  against  him,  it  may  be  made  pointless 
and  impotent  by  the  magic  power  of  his  excellency's  new  system  of 
interpretation,  viz :  "  That  certain  restrictions  are  to  be  presumed 
whicn  the  author  did  not  think  it  necessary  to  mention.*' 

But  why  does  his  excellency  talk  about  restrictions,  and  qualifica- 
tions, and  limitations  to  the  obvious  and  plain  import  of  the  words 
of  the  author?  He  practically  denies  the  whole  theory,  for  he  does 
nothing  more  or  less  than  attempt  to  maintain  the  regularity  and  le- 

fality  of  a  case  of  maritime  capture,  in  which  it  is  not  pretended  there 
as  been  ever  any  manner  or  form  of  judicial  action  at  all.  But  again, 
his  excellency  brines  up  his  everlasting  doctrine  of  prescription.  He 
inquires,  whether  there  is  no  lapse  of  time  by  which  a  party  wronged 
by  the  failure  of  the  captors  to  have  sentence  passed  upon  the  legality 
of  the  capture,  may  be  oarred  the  recovery  of  his  proper  indemnity  ; 
in  other  words,  whether  the  original  error  of  the  captors  in  failing  to 
comply  with  the  law  of  nations  is  not  cured  by  lapse  of  time  ? 

This  question  has  been  a  dozen  times  substantially  answered,  and 
is  answered  by  the  authority  referred  to,  in  these  words :  "  Until  the 
capture  becomes  invested  with  the  character  of  prize,  by  a  sentence  of 
condemnation,  the  right  of  property  remains  in  abeyance,  or  in  a  state 
of  le^al  sequestration.  It  cannot  be  alienated  or  disposed  of,  but  the 
pt^ssession  of  it  by  the  government  of  the  captors  is  a  trust  for  the 
benefit  of  those  who  may  ultimately  be  entitled." 

The  undersigned  has  more  than  once  stated  that  the  argument 

founded  upon  the  doctrine  lust  treated  of,  or,  rather,  slightly  referred 

to,  was  introduced  to  overthrow,  and  does  entirely  overthrow,  his  ex- 

♦cellency's  whole  defence ;  even  conceding  to  him  that  his  doctrine  of 

prescription  is  a  settled  doctrine  of  the  law  of  nations. 

It  is  in  vain  for  his  excellency  to  repeat  over  and  over  again  that  he 
has  shovm  that^€«mpfton  may  be  pleaded,  &c.  For  the  sake  of  argu- 
ment let  it  be  admitted  that  it  can  be  used  by  a  State,  herself  in  the 
right,  who  has  complied  with  the  law,  and  by  her  own  action  fixed  a 
period  from  which  fiie  computation  of  time  necessary  to  found  the  plea 
may  commence  to  be  made.  Now,  his  excellency  will  proceed  to  use 
his  plea,  and  how  will  he  do  so?  Any  party  pleading  prescription  is 
bound  to  show  that  the  actual  number  of  years  has  actually  transpired, 
I  ask  his  excellency  what  is  the  number  in  cases  of  maritime  capture? 
Will  he  name  any  English  or  American  authority  which  states,  or, 
since  in  his  last  note  he  has  betaken  himself  to  French  authority,  will 
he  show  any  French  decisions  which  fix  the  precise  time  ?  No  ;  his 
excellency's  plea  can  only  be  used  on  the  condition  that  he  himself  is 
to  fix  the  time  ;  and  to  suit  the  case  in  which  his  excellency  has  mani- 
fested so  laborious  and  laudable  a  zeal  he  must  say  eighteen  years ; 
very  well,  be  it  eighteen  years.  From  what  day  do  we  begin  to  count  ? 
Allow  his  excellency  from  9th  day  of  May,  1821,  or,  he  might  say, 
from  the  date  of  Smith's  protest.     But  that  will  not  do ;  some  little 

Digitized  by  VjOOQ IC 


OF  THE  BRia  ICACEDONUN.  105 

respect  at  least  is  due  the  authorities  referred  to  by  Judge  Kent,  and 
to  that  gentleman's  opinion.  If  so,  the  owners  have  a  right  to  wait 
for  some  period  of  time  for  the  action  of  the  captors,  viz :  for  the  cap- 
tors to  have  sentence  pronounced  ?  Now,  how  long  have  they  a  right 
to  wait  ?  As  his  excellency  is  allowed  to  name  the  time  in  the  other 
case,  he  cannot  deny  to  the  undersigned  the  privilege  of  fixing  it  in 
this ;  so  he  will  say  they  choose  to  wait  and  have  a  right  to  18  years, 
and  leave  this  property  during  that  time  in  a  state  of  "  abeyance,  or 
legal  sequestration,"  as  a  trust  in  the  hands  of  his  excellency's  gov- 
ernment/or "  their  ultimate  benefit."  If  it  would  not  fall  harshly 
on  the  ears  of  his  excellency,  the  undersigned  would  say,  that  the 
utter  futility  of  his  excellency's  defence  is  demonstrated. 

As  the  representative  of  the  government  of  the  United  States,  which 
has  no  more  pecuniary  interest  in  the  result  of  this  negotiation  than 
has  the  government  of  England  or  France,  or  any  other  country,  it  is 
undoubtedly  the  duty  of  the  undersigned  to  be  as  impartial  as  possible. 
He  believes  he  is  perfectly  so  ;  in  that  character  he  does  most  solemnly 
affirm  that  of  all  the  cases  of  this  sort  to  which  his  attention  has  been 
turned,  or  of  which  he  has  heard,  this  case  is  the  one,  the  defence  in 
which  is  the  most  utterly  destitute,  not  only  of  all  strength,  but  of  all 
semblance  of  plausibility.  The  further  action  of  the  government  of 
the  United  States  must  prove  the  accuracy  of  his  excellency's  estimate 
of  her  understanding  and  spirit. 

The  undersigned  calls  all  his  correspondence  and  all  his  conversa- 
tions to  witness,  that  he  has  over  and  over  a^ain  warned  the  govern- 
ment of  Chile  that  the  government  of  the  United  States  does  not  mean 
to  submit  to  further  delay  in  these  cases ;  that  she  demands  good 
reasons  to  be  given  whv  indemnification  should  not  be  made,  or  that 
she  will  proceed  to  make  it  by  other  means  than  negotiation.  It  is 
due  to  perfect  frankness  for  the  undersigned  to  say  that,  in  his  jud^- 
ment^  the  time  has  come  for  the  United  States  to  present  a  very  harsh 
alternative  to  Chile,  and  he  adds  that,  if  she  does  not  do  so,  and  that 
very  promptly,  it  shall  be  no  fault  of  his  that  she  fails  to  do  it.  Hav- 
ing, for  the  present,  no  weapons  but  argument  and  evidence,  and  find- 
ing it  preposterous  to  rely  on  their  efficacy,  he  retires  from  the  con- 
test, with  as  sincere  a  regret  as  his  excellency  can  possibly  feel  that 
the  negotiation  has  not  had  a  more  satisfactory  issue. 

The  undersigned,  from  the  general  character  of  his  instructions  up 
to  this  date,  would  have  felt  himself  authorized  to  settle  this  claim  on 
the  same  terms  as  those  adopted  in  the  other  cases. 

The  government  of  the  United  States  has  labored  obviously  under 
a  very  singular  mistake  in  regard  to  the  rate  of  interest  proper  to  be 
charged.  The  proposition  that  what  the  money  has  actually  been 
worth  in  the  c6untry  where  it  has  been  retained  is  the  precise  criterion 
by  which  to  ascertain  the  rate  is  too  obvious  to  be  argued. 

The  undersigned  considers  it  his  duty  to  inform  his  government  of 
the  means  of  proving,  by  the  most  incontestible  evidence,  that  money 
in  Chile  has  oeen  worth,  during  the  entire  period  from  1821  to  the 
present  time,  more  than  twelve  per  cent.,  as  the  lowest  average  ;  and 
ne  hereby,  on  the  part  of  his  government,  gives  his  excellency  notice 
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that  a  rate  of  interest  according  to  proof  hereafter  to  be  exhibited  will^ 
in  future,  be  insisted  upon. 

One  more  point  and  the  undersigned  will  have  performed  his  last 
duty  in  this  matter.  Although  his  ezoellencj  and  the  undersigned 
differ  so  seriously  on  some  points,  there  are  propositions  which  it 
would  puzzle  their  ingenuity  to  differ  about,  and  or  that  character  is 
the  one  which  the  undersigned  now  submits,  viz :  In  all  cases  between 
parties,  whether  states  or  individuals,  where  a  pecuniary  claim  be- 
comes a  subject  of  litigation  and  discussion,  all  delay  which,  by  what- 
ever means,  is  caused  for  the  sole  benefit  of  or  by  the  willfulness  of  on  e 
party,  to  the  prejudice  of  the  other  party,  is  justlv,  equitably,  and 
legally  chargeable  to  the  party  causing  it,  to  the  full  extent  of  what- 
ever damage  the  adversary  part^  may  suffer,  provided  there  be  a  cer- 
tain rule  by  which  to  ascertain  it. 

Now  it  has  happened  that  Chile,  in  the  settlement  of  some  cases 
growing  out  of  irregularities  which  occurred  in  the  progress  of  her 
revolution,  has  united  a  long  arrear  of  interest  with  the  original  sum 
acknowledged  to  be  due,  for  the  formation  of  a  new  capital  only  at 
the  end  of  the  negotiation ;  and  whenever  the  interest  is  very  consid- 
erable, she  has,  upon  the  supposition  that  the  same  rule  is  to  be  acted 
on,  a  direct  and  important  interest  in  effecting,  by  any  means  what- 
ever, the  greatest  possible  amount  of  delay,  for,  precisely  to  the  extent 
of  such  delay,  she  saves  in  money  all  the  difference  between  the  amount 
of  interest  on  the  original  principal  and  the  amount  of  the  same  rate 
of  interest  on  the  aggregate  sum  of  principal  and  interest  combined, 
and  to  exactly  the  same  extent  she  withholds  money  from  the  claim- 
ants, if  it  shall  be  found  ultimately  that  the  claimants  are  in  fact  en- 
titled to  their  claims. 

Now,  the  undersigned  is  very  far  from  imputing  to  his  excellency 
the  purpose  of  benenting  his  government  in  this  way.  The  idea  that 
the  undersigned  intimated  such  a  charge,  on  a  former  occasion,  caused 
his  excellency  to  be  exceedingly  indignant.  ^  Yet,  whilst  no  right  to 
charge  motives  on  his  excellency  is  claimed,  it  is  the  undoubted  privi- 
lege and  duty  of  the  undersigned  to  speak  of  the  actual  effects  of  his 
conduct.  On  every  occasion  when  his  excellency  takes  three  months 
to  write  a  note  which  any  man  capable  of  writing  it  at  all  could  write 
in  one  week,  and  which  the  active  and  well  informed  mind  of  his  ex- 
cellency is  perfectly  able  to  accomplish  in  half  even  of  that  time,  he 
saves  to  his  government  money,  at  the  expense  of  the  American 
claimants. 

So,  when  his  excellency,  after  the  correspondence  which  has  taken 
place  between  him  and  the  undersigned,  chooses  to  think  that  his 
government  has  a  right  to  seize  on  the  property  of  other  nations  at 
peace  with  Chile,  to  use  and  enjoy  it  without  any  regard  to  that  prin- 
ciple of  the  law  of  .nations  which  requires  judicial  action  on  the  sub- 
ject, and  so  choosing  to  think,  arbitrarily  forces  an  indefinite  post- 
ponement, he  again  saves  money  to  his  government,  at  the  expense 
of  the  owners,  to  the  full  extent  of  the  postponement  which  he  thus 
effects. 

Now,  if  it  is  concievable  that  any  human  mind  on  earth  can  justisfy 
his  excellency  in  either  case^  then  his  excellency  may  fidrly  expect 
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that  the  gOTernment  of  the  United  States  will  do  so ;  for  nothing 
is  more  certain  than  the  sincere  and  constant  desire  of  that  government 
to  cultivate  good  will  and  maintain  peace  with  all  nationsi  and  espe- 
cially with  Chile. 

Whilst,  as  the  undersigned  repeats,  he  makes  no  imputation,  he 
owes  it  to  candor  to  say  that  his  government  is  sure  to  understand  this 
suhject  in  all  its  bearings,  and  ne  does  not  doubt  that  it  will  do  its 
duty.  He  avails  himself  of  the  occasion  to  renew  to  his  excellency 
the  assurance  of  his  very  distinguished  consideration. 

He  has  the  honor  to  be  his  excellency's  obedient  servant, 

JOHN  S.  PENDLETON. 


Mr.  Irarrazavdl  to  Mr.  Pendleton. 

[TranslAtion.] 

Santiago,  June  12,  1844. 

The  undersigned^  minister  of  state  for  foreign  affairs,' has  had  the 
honor  to  receive  the  note  which  the  Hon.  Mr.  Pendleton,  charge  d'affaires 
of  the  United  States  of  America,  has  addressed  to  him  under  date  of  the 
6th  instant,  on  the  reclamation  of  the  capture  in  the  valley  of  Sitana ; 
and  in  reply  thereto  has  received  the  order  of  the  government  to  re- 
produce, in  all  their  extent,  the  anterior  communications  to  which, 
and  to  those  of  Mr.  Pendleton,  as  well  relatively  to  the  matter  as  to  the 
manner,  he  conceives  it  to  his  duty  to  invoke  the  most  attentive  con- 
sideration of  the  government  of  the  United  States. 

The  note  of  the  6th  instant  does  not  contain,  so  far  as  touches  the 
question  which  has  given  occasion  for  this  long  correspondence,  an^- 
tning  which  the  undersigned  does  not  consider  sufficiently  refuted  m 
his  preceding  communications.  There  is  only  one  point  on  which  the 
undersigned  will  permit  himself  a  brief  explanation,  that  he  may  not 
leave  on  the  mina  of  Mr.  Pendleton  any  unfavorable  or  groundless 
impression,  in  regard  to  the  spirit  of  candor  and  good  faith  with  which 
the  government  has  conducted  this  painful  controversy. 

Mr.  Pendleton  finds  it  somewhat  mysterious  that,  on  the  part  of 
the  undersigned,  the  protest  of  Captain  Eliphalet  Smith  has  not  been 
brought  to  Ught.  The  undersigned  would  have  done  this  without  the 
slightest  difficulty  if  the  document  was  in  the  power  or  reach  of  the 
government.  But  the  governmenthashadno knowledge  of  its  existence, 
except  from  the  letter  with  which  it  was  sent,  in  which  it  is  described 
as  an  authentic  copy  of  a  writing  signed  and  sworn  to  by  Captain 
Smith.  The  same  description  appears  in  a  decree  of  the  government 
which  orders  the  transmission  of  this  document  to  the  court  of  prize, 
but  it  has  not  been  found. 

The  undersigned  has  designated  this  protest  as  informal,  because 
a  protest  without  attorney,  without  proofs,  is  not  a  legal  mode  for  in- 
stituting a  claim  before  the  prize  court ;  but  I  have  not  designated  it 
as  exaagerated  in  any  part  of  my  correspondence,  as  Mr .*  Pendleton 
groundlessly  affirms. 

If  Mr.  Pendleton  keeps  in  view  that  the  existence  of  this  document 
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« 
is  only  known  by  the  notice  of  it  spontaneously  given  by  the  nnder- 
signedy  he  will  perceive  there  could  be  no  mystery  about  it. 

The  undersigned  renews  to  Mr.  Pendleton  the  assorances  of  his 
highest  and  most  distinguished  consideration. 

T.  L,  IRABRAZAVAL. 
P.  8. — ^Mr.  Pendleton  is  requested  to  be  so  good  as  to  place  the 
above  letter  in  the  hands  of  the  Secretary  of  State  of  the  Utdted  States  • 


Mr.  CraSlk  to  Mr.  Crump. 


No.  4.]  Department  of  State, 

Waahington,  October  30,  1844. 

Sir  :  Amongst  the  subjects  which  will  claim  your  earliest  attention, 
after  your  arrival  at  the  seat  of  the  Chilean  government,  is  the  case 
of  Thomas  Q.  Perkins  and  others^  citizens  of  the  United  States,  who 
claim  indemnity  for  spoliations  committed  under  the  authority  of  that 
government  during  its  revolutionary  struggles  with  the  mother 
country. 

The  facts  of  the  case  seem  to  be  these :  In  1831  a  cargo  of  merchan- 
dise, the  property  of  Thomas  H.  Perkins  and  others,  was  shipped 
from  Canton  on  board  the  brig  Macedonian,  Captain  Eliphalet  Smith, 
for  the  western  coast  of  South  America.  The  vessel  arrived  at  Tacna, 
and  a  part  of  the  cargo  was  sold  for  $70,400. 

Capt.  Smith,  taking  with  him  this  amount  in  money,  and  the  remain- 
der of  the  cargo,  departed  for  Arequipa  in  the  further  prosecution  of  his 
voyage.  He  was  intercepted  on  the  public  highway  by  an  armed  de- 
tachment of  Chilean  troops,  in  the  service  and  under  the  command  of  an 
oflScer  of  the  government,  and  forcibly  deprived  of  the  whole  amount  of 
money  in  his  possession,  notwithstandin^is  solemn  protest  and  offer  to 
prove  that  it  belonged  to  citizens  of  the  U  nited  States.  He  was  denied 
the  privilege  of  introducing  the  necessary  evidence  in  support  of  the 
fact,  except  upon  conditions  more  injurious  to  the  interests  of  the 
owners  than  the  loss  of  the  money  of  which  he  had  been  forcibly  plun- 
dered, and  which  was  taken  to  the  commander  of  the  detachment  and 
by  him  distributed  amongst  his  troops,  in  discharge  of  the  claims  due 
them  for  military  services  from  the  Chilean  government.  It  further 
appears  that  these  facts  were  subsequently  verified,  in  due  form  of 
law,  by  the  bills  of  lading ;  the  returns  of  sales ;  the  evidence,  under 
oath,  of  the  merchant  who  shipped  the  goods  at  Canton ;  of  Smith, 
the  captain  of  the  brig  ;  of  three  individuals  who  were  present  at  the 
time  of  the  seizure ;  of  Colonel  Miller,  by  whose  order  it  was  made ; 
and  by  the  written  statement  of  Captain  Balderrama,  made  at  the  time. 

This  evidence,  with  the  protest  of  Captain  Smith,  was  laid  before 
the  supreme  government  of  Chile,  and  by  it  transmitted  to  the  proper 
legal  tribunal  constituted  for  the  trial  and  adjudication  of  prize  cases, 
where  it  has  remained  ever  since,  without  further  action  either  on  the 
part  of  the  government  or  the  court. 

In  1841,  Mr.  Pollard^  the  United  States  charg^  d'affaires,  was  in- 
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structed  to  bring  the  case  to  the  notice  of  the  Chilean  government, 
and  to  urge  the  final  settlement  of  the  claim.  Your  immediate 
predecessor,  Mr.  Pendleton,  under  similar  instructions,  hai^  since 
pressed  the  subject  with  much  zeal,  but  inefiectually,  on  the  attention 
of  the  Chilean  authorities.  The  correspondence  between  himself  and 
Mr.  Yrarrazaval,  the  minister  of  foreign  affairs,  conducted,  it  is  to  be 
regretted,  in  a  tone  little  calculated  to  secure  an  amicable  adjustment 
of  the  matter  in  controversy,  contains  the  views  of  the  respective  gov- 
ernments, and  you  are  referred  to  it  for  full  information  in  regard  to 
the  facts  and  circumstances  of  the  case. 

Mr.  Yrarrazaval,  in  his  correspondence  with  Mr.  Pendleton,  and 
subsequently  in  a  note  addressed  to  the  Secretary  of  State  of  the 
United  States,  (a  copy  of  which  is  herewith  transmitted  for  your 
perusal,)  Justifies  the  course  of  his  government  in  refusing  to  recog- 
size  the  claim  solely  on  the  plea  of  prescription,  founded  on  the  lapse 
of  time  between  tbe  date  of  the  seizure  in  1821  and  the  prosecution  of 
the  claim  in  1841.  It  is  true  that,  in  his  note  to  the  Secretary  of 
State,  he  says  ^'his  government  has  not  placed  the  question  upon  this 
ground  because  it  has  no  means  of  rejectmg  the  claim  upon  its  intrin- 
sic merits,"  that  it  '^  was  in  possession  of  authentic  proofs  which,  in 
its  opinion,  leave  no  doubt  as  to  the  legality  of  the  capture."  Still, 
these  proofs,  which  go  to  the  intrinsic  merits  of  the  case,  are  passed 
by,  and  the  minister,  in  behalf  of  his  government,  rests  the  whole 
case  exclusively  on  the  plea  of  prescription. 

It  is  to  be  regretted  that  Mr.  Yrarrazaval  should  have  deemed  it 
proper  on  the  part  of  his  government  to  withhold  the  testimony  to 
which  he  refers,  and  which  he  assures  us  has  so  clear  and  decisive  a 
bearing  on  the  merits  of  the  case.  It  would,  perhaps,  have  enabled 
the  two  governments  to  adjust  the  matter  in  dispute  without  that 
labor  of  argument  and  asperity  of  feeling  to  which  it  has  given  rise. 
The  claim  itself,  assumed  to  be  founded  on  principles  of  natural  jus- 
tice^ was  the  proper  sabject  of  such  testimony,  and  eminently  entitled 
to  be  decided  upon  its  intrinsic  merits ;  and  it  is  much  to  be  lamented 
that  neither  in  the  correspondence  with  our  minister  in  support  of  the 
course  of  his  government,  nor  before  the  judicial  tribunals  as  prelimi- 
nary to  a  sentence  of  condemnation,  has  any  part  of  these  authentic 
proofs  been  produced.  They  are  known  only  to  the  government  of 
Chile,  and  it  does  not  become  the  government  of  the  United  States  to 
express  any  opinion  in  regard  to  them.  It  must  consider  the  case,  so 
far  as  the  Chilean  government  is  concerned,  as  no  longer  open  for 
evidence,  as  no  longer  resting  on  its  intrinsic  merits,  but  depending 
solely  on  an  abstract  and  assumed  principle  of  national  law,  alike 
arbitrary  in  its  nature  and  unjust  in  its  operation. 

The  position  assumed  by  Mr.  Yrarrazaval,  that  a  claim  due  from  one 
government  to  another,  is  barred  by  the  lapse  of  twenty  years,  seems 
equally  novel  and  untenable.  The  idea  of  an  international  act  of 
limitations  is  entirely  new,  and  so  far  as  I  am  informed  has  no  support 
either  in  the  opinions  of  any  respectable  publicist,  or  the  decisions  of 
the  prize  courts  of  any  civilized  nation.  Governments  are  presumed 
to  be  always  ready  to  do  justice  ;  and  whether  ,a  claim  be  a  day  or  a 
century  old,  so  that  it  be  well  founded,  every  principle  of  natural 
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equity,  of  sound  morals,  requires  that  it  should  he  paid.  The  present 
case  is  one  that  addresses  itself  with  peculiar  force,  not  only  to  the  jus- 
tice, %ut  to  the  honor  of  the  Chilian  goyernment.  It  is  not  denied 
that  the  money  was  forcihly  taken  from  the  owners  hy  the  Chilean  au- 
thorities, or  that  it  was  actually  appropriated  hy  them  to  the  use  and 
support  of  the  government,  neither  is  it  pretended  that  the  amount 
has  ever  heen  repaid.  It  is  plain,  therefwe,  that  if  this  new  principle 
he  admitted  as  a  bar  to  the  claim,  it  would  only  be  to  work  acknow- 
ledged injustice,  and  it  is  to  be  hoped  that,  on  more  mature  considera- 
tion, the  government  of  Chile  will  feel  it  due  to  its  own  character  to 
repudiate  at  once  a  principle  so  extraordinary  in  its  character  and  so 
unjust  in  its  tendencies. 

Mr.  Yrarrazaval,  in  his  correspondence  with  Mr.  Pendleton,  has 
dwelt  with  needless  interest  on  the  negligence  of  the  claimants  in  the 
prosecution  of  their  claim.     He  does  not,  it  seems  to  me^  do  them  full 
justice.      Considering  the  distance  between  the  two  countries,  the 
means  of  communication  at  the  time,  the  unsettled  condition  of  the 
Chilean  government  and  the  state  of  the  relations  subsisting  between 
it  and  the  United  States,  the  nature  of  the  evidence  called  for  and  the 
forms  of  judicial  proceedings  in  the  prize  courts  of  the  country,  there 
does  not  seem  to  have  been  any  extraordinary  negligence  or  remissness 
on  their  part.    They  appear  to  have  procured  witn  remarkable  prompt* 
ness  all  the  necessary  evidence  in  support  of  their  claim,  and  if  there  has 
been  any  unnecessary  delay  in  the  nnal  adjustment  of  the  matter,  it  is 
to  be  traced  rather  to  the  course  of  the  captors  and  the  courts  of  the 
country  than  to  the  claimants.     To  this  day  it  does  not  appear  that 
the  captors  have  ever  filed  any  libel  in  the  case,  or  that  the  courts  have 
ever  condemned  the  property  seized  as  lawful  prize,  although  it  has 
been  actually  taken  without  any  judicial  warranty  and  appropriated 
to  the  use  of  the  Chilean  government.     The  captors  have,  m  fact,  sur- 
rendered the  claim,  and  the  government,  as  the  receiver  of  the  fund, 
must  be  regarded  as  holding  it  as  trustee  for  the  benefit  of  the  owners. 
These  views  you  will  take  the   earliest  occasion  to  present,  in 
respectful  but  firm  language,  to  the  minister  of  foreign  affairs.     The 
President  cannot  allow  himself  to  doubt  but  that  they  will,  on  further 
reflection,  meet  with  the  concurrence  of  the  Chilean  government,  and 
that  the  whole  subject  will  be  promptly  adjusted  without  disturbing 
the  amicable  relations  now  happily  subsisting  between  the  two  countries. 
If,  however,  he  should  be  disappointed  in  this  just  and  reasonable  ex- 
pectation, it  is  highly  important  that  the  fact  should  be  communica- 
ted at  as  early  a  day  as  possible,  so  that  he  may  be  able  to  lay  the 
•whole  matter  before  Congress  during  the  ensuing  session,  with  a  view 
to  such  action  on  the  part  of  that  body  as  it  may  think  proper  to  adopt. 
Ton  will,  therefore,  after  stating  fully  and  clearly  the  views  of  your 
government  in  reierence  to  the  subject,  request  of  the  minister  for 
foreign  relations  a  prompt  and  definitive  answer,  which  you  will  trans- 
mit by  the  first  opportunity  to  this  department. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

B.  H.  CRALLE, 
Acting  Secretary. 

Wm.  Crump,  Esq.,  cEc,  cfcc. 
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Mr.  Crump  to  the  Secretary  of  State. 

[Eztraot.] 

No.  4.]  SAimAGO,  March  18, 1846. 

Sir  :  Mr.  Garvallo,  the  Chilean  minister  to  the  United  States,  has 
left  Santiago  and  will  sail  in  the  Hortentia  direct  for  Baltimore.  I 
did  not  write  by  the  Hortentia,  as  I  preferred  to  avail  myself  of  the 

a^portanity  that  o£fered  by  Mr.  Barton^  of  Boston,  who  bears  this, 
r.  Barton  takes  his  departure  by  the  next  steamer  for  Panama,  on 
his  return  to  the  United  States,  and  will  doubtless  arrive  several  weeks 
before  the  Hortentia.  It  is  my  anxious  desire  that  this  despatch  may 
reach  you  before  the  arrival  of  Mr.  Oarvallo  at  Washington,  or  at 
least  in  anticipation  of  your  entering  on  the  final  adjustment  of  the 
Macedonian  case.  The  newly  obtained  evidence  from  Peru  in  that 
case,  to  which  the  minister  of  foreign  relations,  Mr.  Montt,  seems  to  at- 
tach great  importance,  and  on  which  he  mainly  relies  for  a  satisfactory 
adjustment  of  it,  was  procured,  as  I  am  led  to  believe,  by  actual  pur- 
chase on  the  part  of  the  Chilean  government.  Of  this,  however,  I 
cannot  speak  confidently,  although  I  derived  my  information  from  a 
highly  creditable  source,  and  one  that  is  somewhat  conversant  with 
passing  events  at  the  palace.  Other  persons  here  that  are  familiar  with 
the  case  concur  in  this  opinion.  I  shall  not  fail  to  keep  myself  as 
well  informed  on  the  subject  as  circumstances  will  allow,  and  inform 
yon,  without  delay,  of  the  result  of  my  inquiries.  A  part  of  this 
evidence,  now  offered  for  your  consideration,  is  the  same  that  was 
used  and  duly  considered  in  the  first  case  of  the  Macedonian.  Failing 
in  the  successful  use  of  it  in  that  case,  it  is  again  offered  in  a  new 
dress,  revised  and  considered  in  Peru,  and  sent  to  the  United  States 
by  Mr.  Oarvallo  for  your  consideration ;  the  whole  of  which  I  should 
deem  inadmissible.  I  hope  to  be  enabled  to  give  you  more  definite 
information  in  relation  to  it  by  the  next  conveyance  to  the  United 
States. 

WM.  CRUMP. 
The  Hon.  Sbgrbtart  of  State 

0/the  United  States f  Washington. 


Mr.  Crump  to  the  Secretary  of  State. 

[Extract.] 

No.  5.]  Santiago,  September  6,  1846. 

Sir  :  In  my  last  communication  to  the  department.  No.  4, 1  made 
known  to  you  my  opinion  of  the  merit  of  the  evidence  recently  pro- 
cured by  this  government  from  Peru,  and  intended  to  be  used  in  ad- 
justing the  claim  unsettled  and  now  pending  between  this  government 
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and  the  United  States  in  the  second  case  of  the  Macedonian.  That 
which  was  merely  my  opinion  at  that  time,  based  on  information  de- 
rived from  a  source  I  thought  entitled  to  respect,  has  now  been  made 
manifest  by  the  minister  of  foreign  relations  nimself  in  a  public  docu- 
ment transmitted  to  the  Congress  now  in  session.  I  have  sent  to  the 
department  a  file  of  the  Progresso,  in  which  you  will  find  the  docu- 
ment referred  to.  The  minister  of  foreign  relations  asks  and  obtains 
of  Congress  the  appropriation  of  ten  thousand  dollars  to  be  paid  for 
this  evidence.  I  nave  strong  reasons  to  believe  that  the  persons  now 
testifying  in  behalf  of  the  Chilean  government,  and  against  the  va- 
lidity of  our  claim,  have  loUg  since  voluntarily  offered  to  testify  in 
behalf  of  the  legitimacy  of  the  claim  of  Thomas  E.  Perkins  and  others 
for  a  specific  amount,  by  way  of  purchase,  which  offer  had  been  re- 
jected with  becoming  indignation.  The  delay  attendant  on  the  set- 
tlement of  this  claim,  and  the  final  discovery  of  this  long  concealed 
evidence,  together  with  the  amount  paid  for  the  same,  all  turn  to 
strengthen  the  belief  that  it  was  manufactured  expressly  for  the 
Chilean  market.  I  have  not  a  doubt  in  my  mind  that  for  the  amount 
paid  by  this  government  for  the  evidence  referred  to,  I  could  procure 
evidence  in  Peru  or  Chile  from  persons  equally  respectable  in  character 
to  those  testifying  to  substantiate  any  fact  I  will  desire  to  prove  in 

this  or  any  other  case  that  may  arise  here. 

♦  ♦♦♦♦♦ 

WILLIAM  CRUMP, 

The  Hon.  Sbcrbtart  of  State 

Of  the  United  StcUea^  Washington. 


Mr.  Crump  to  the  Secretary  of  Stale. 

No.  2.]  Santiaoo  DK  CfllLB, 

October  23,  1845. 
Sir  :  I  forwarded  my  despatch  (No.  1.)  to  the  Department  of  State 
on  the  12th  day  of  September,  by  way  of  Panama,  duplicates  of  which 
I  have  not  time  to  make  out,  as  our  consul  at  Valparaiso,  Mr.  Dorr, 
informed  me  by  yesterday's  mail  that  the  Danish  ship  Woden  would 
sail  on  the  25th  of  the  month  direct  for  New  Fork.  My  correspon- 
dence with  Mr.  Montt,  the  secretary  of  foreign  relations  of  the  republic 
of  Chile,  has  been  this  day  closed  in  the  second  case  of  the  Macedo- 
nian, as  you  will  see  by  the  enclosed  correspondence,  in  obedience  to 
my  express  instructions  on  that  subject,  as  1  did  not  consider  myself 
authorized  to  enter  into  the  discussion  of  the  claims  on  their  intrinsic 
merit.  By  referring  to  the  correspondence,  you  will  find  that  Mr. 
Montt,  the  minister,  has  submitted  three  propositions  for  my  consider- 
ation in  relation  to  these  claims,  which,  owing  to  the  very  positive 
character  of  my  instructions,  I  felt  myself  constrained  to  decline,  as 
his  excellency  knew  I  would  do,  for  I  had  made  known  to  him  the  very 
express  wishes  and  expectations  of  the  government  of  the  United  States, 
in  my  two  notes,  one  bearing  date  the  24th  of  September,  the  other 
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the  4tli  of  October.  While  I  have  uot  been  so  fortunate  as  to  bring 
this  long  contested  question  of  the  Macedonian  to  a  satisfactory  close,  1 
can  but  think  that  the  goyernment  of  Chile  is  now  more  disposed  to 
oome  to  an  amicable  adjustment  of  it  than  formerly.  Yesterday  after- 
noon I  saw  the  minister  of  foreign  relations  at  his  office,  with  whom 
I  am  on  the  most  friendly  terms ;  during  our  interview^  I  told  him 
that  it  was  commonly  reported  that  the  goyernment  of  Chile  intended 
to  send  a  minister  to  the  United  States  government,  to  settle  this  claim 
of  the  United  States  against  the  government  of  Chile.  I  told  him  my 
object  in  making  the  inquiry  was  to  ascertain  the  fact,  as  I  was  then 
engaged  in  making  out  my  despatches  for  the  government  of  the 
United  States,  and  I  had  every  reason  to  believe  the  government  would 
act  definitively  on  the  subject  as  soon  as  my  despatch  was  received  ;  if 
it  was  the  intention  of  the  Chilean  government  to  send  a  minister  to  the 
United  States  immediately,  I  thought  it  most  probable  that  the  Presi- 
dent would  suspend,  for  a  short  time,  any  dennite  action  on  the  sub- 
ject ;  he  assurea  me  that  he  was  highly  pleased  with  my  opinions  and 
views  on  the  subject,  and  that  he  would  consult  with  his  government 
on  the  subject  last  night,  and  inform  me  of  the  result  in  time  for  my 
despatches  by  to-day's  mail ;  as  yet  I  have  not  heard  from  him ;  the 
report  of  the  day  was,  that  Mr.  Oarvallo,  the  former  charg^  from  this 
government  to  the  United  States,  was  the  person  designed  to  be  sent 
as  the  minister  to  the  United  States  government.  Last  night  Mr. 
Oarvallo  paid  me  a  visit,  the  subject  of  the  reported  mission  was  intro- 
duced by  me,  and  Mr.  Oarvallo  informed  me  that  he  would  accept  the 
mission,  provided  it  was  determined  to  send  a  full  minister  to  the 
United  States,  he  would  not  accept  of  it  otherwise.  I  have  no  doubt 
the  appointment  will  be  conferred  on  him^  as  he  is  the  most  intelligent 
and  accomplished  gentleman  and  lawyer  they  can  boast  of,  and  has 
long  been  familiarly  acq^uainted  with  those  vexed  questions  in  the  case 
of  the  Macedonian,  and  is  said  to  be  the  gentleman  who  originated  the 
defence  to  last  claim,  on  the  plea  of  prescription.       «        *        « 

WILLIAM  CRUMP. 
Hon.  Sbcrhart  of  Statb 

Of  the  United  States,  WaaUngUm  city. 


Mr.  Crump  to  the  Minister  for  Foreign  J  fairs, 

Santuoo  db  Chilb, 
Septefnber  16,  1845; 

Sir:  The  undersigned,  chargS  d'affaires  of  the  United  States- of 
America  near  the  government  of  the  republic  of  Chile,  begs  leave  tb 
call  the  attention  of  your  excellency  to  the  subject  of  the  unsettled" 
claims  of  certain  citizens  of  the  United  States  on  the  government  of 
Chile — ^particularly  the  claims  of  Mr.  Perkins  and  others,  in  the  case 
of  the  Macedonian,  which  has  already  been  the  subject  of  a  protracted 
negotiation  between  your  excellency  and  my  predecessor,  Mv.  Pen*- 
dleton. 

Ex.  Doc.  68 8 
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The  undersigned  hopes  it  will  sait  the  convenience  of  his  excellency 
to  designate  an  early  day  when  they  can  proceed  to  the  adjustment  of 
the  said  claims,  a  course  of  proceeding  highly  desirable  to  the  govern- 
ment of  the  United  States,  and  doubtless  equally  so  to  the  republic  of 
Chile. 

The  undersigned  has  the  honor  of  offering  to  your  excellency  assu«» 
ranoes  of  his  high  and  distinguished  consideration. 

WM.  CRUMP. 

His  Excellency  the  Ministbb  of  FoREiaN  Relations 

Of  the  BepubUc  of  ChOe. 


The  Minister  for  Foreign  Affairs  to  Mr,  Crump. 

[Translation.] 


♦ 


Santiago,  September  16,  1845. 

The  undersigned,  minister  of  state  and  of  the  department  of  foreign 
relations,  has  had  the  honor  of  receiving  the  note  of  yesterday's 
date,  which  the  Hon.  Mr.  William  Crump,  charge  d'affaires  of  the 
United  States,  directed  to  him,  calling  the  attention  of  the  undersigned 
to  the  pending  claims  of  certain  citizens  of  the  United  States 
against  this  republic,  and  requesting  an  early  day  to  be  named  for 
proceeding  to  tne  adjustment  of  them. 

The  undersigned  will  feel  happy  to  receive  Mr.  Crump  to  treat  on 
the  subject  in  the  ofBce  of  foreign  relations  on  Monday  next,  at  one 
o'clock  in  the  afternoon,  if  his  excellency  should  not  have  any  incon- 
venience to  prevent  him,  and  regrets  that  the  intervening  of  the  na- 
tional festivities  in  celebration  of  the  anniversary  of  the  independence 
of  Chile  has  not  permitted  him  to  name  an  earlier  day. 

The  undersigned  avails  himself  of  this  occasion  of  offering  Mr. 
Crump  assurances  of  the  highest  and  most  distinguished  consideration. 

MANL.  MONTT. 

The  Charob  d'affaires 

Of  the  United  States  of  America. 


Mr.  Crump  to  the  Minister  of  Foreign  Affairs. 

Santugo  de  Chile,  September  24,  1845. 

Sir:  Since  I  had  the  pleasure  of  a  personal  interview  with  your 
excellency  at  your  office  on  the  22d  of  this  month,  I  have  deemed  it 
most  advisable  that  I  should  make  a  written  statement  of  the  case  of 
the  capture  of  the  brig  Macedonian,  Captain  Smith,  by  the  Chilean 
authorities.  The  subject  has  been  so  fully  discussed  by  my  immediate 
predecessor,  Mr.  Pendleton,  and  Mr.  Irarrazaval,  the  late  minister  of 
foreign  relations  of  Chile,  that  I  shall  content  myself  by  presenting 
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to  your  excellency  some  of  the  principal  features  in  the  case.  The 
fects  of  the  caHO  seem  to  be  these:  In  1821,  a  cargo  of  meichandise, 
the  property  of  Thomas  H.  Perkins  and  others,  citizens  of  the  United 
States,  was  shipped  from  Canton  on  board  the  brig  '^Macedonian," 
Captain  Smith,  for  the  western  coast  of  South  America ;  the  vessel 
arrived  in  Tacna,  and  a  part  of  the  cargo  was  sold  for  seventy  thou- 
sand four  hundred  dollars;  Captain  Smith,  taking  with  him  this 
amount  in  money  and  the  remainder  of  the  cargo,  departed  for  Are- 
quipa  in  the  further  prosecution  of  his  voyage.  He  was  intercepted 
on  the  public  highway  by  an  armed  detachment  of  Chilean  troops,  in 
the  service  and  under  the  command  of  an  officer  of  the  government, 
and  forcibly  deprived  of  the  whole  amount  of  money  in  his  possession, 
notwithstanding  his  solemn  protest  and  offer  to  prove  that  it  belonged 
to  citizens  of  the  United  States ;  the  money  was  taken  to  the  com- 
mander of  the  expedition  and  by  him  distributed  amongst  his  troops, 
in  discharge  of  the  claims  due  them  for  military  services  from  the 
Chilean  government.  It  further  appears  that  these  facts  are  substan- 
tially verified  in  due  form  of  law  by  the  bills  of  lading  ;  the  returns 
of  sales ;  the  evidence  of  the  merchant,  under  oath,  who  shipped  the 
goods  at  Canton;  of  Smith,  the  captain  of  the  brig;  of  three  indi- 
viduals who  were  present  at  the  time  of  the  seizure;  of  Colonel  Miller, 
by  whose  order  it  was  made^  and  by  the  written  statement  of  Captain 
Balarrama,  made  at  the  time.  This  evidence,  with  the  protest  of 
Captain  Smith,  was  laid  before  the  supreme  government  of  Chile,  and  * 
by  it  transmitted  to  the  proper  legal  tribunal  constituted  for  the  trial 
and  adjustment  of  prize  cases,  where  it  has  remained  without  further 
action  either  on  the  part  of  the  government  or  the  court.  My  imme- 
diate predecessor  urged  the  settlement  of  the  claim  with  much  zeal, 
but  ineffectually,  upon  the  attention  of  the  Chilean  authorities  ;  the 
correspondence  between  himself  and  Mr.  Irarrazaval,  the  late  minister 
of  foreign  relations,  was  conducted,  it  is  to  be  regretted,  in  a  tone  of 
asperity  little  calculated  to  secure  an  amicable  adjustment  of  the 
matter  in  controversy.  The  late  minister  of  foreign  relations,  Mr. 
Irarrazaval,  in  his  correspondence  with  Mr.  Pendleton,  and  subse- 
quently in  a  note  addressed  to  the  Secretary  of  State  of  the  United 
States,  justifies  the  course  of  his  government  in  refusing  to  recognize 
the  claim,  solely  on  the  plea  of  prescription,  founded  on  the  lapse  of 
time  between  the  date  of  the  seizure  in  1821  and  the  prosecution  of 
the  claim  in  1841. 

It  is  true  that,  in  his  note  to  the  Secretary  of  State,  he  says:  ''his 
government  has  not  placed  the  question  upon  this  ground  because  it 
had  no  means  of  rejecting  the  claim  upon  its  intrinsic  merits;  that  it 
was  in  possession  of  authentic  proofs,  which,  in  its  opinion,  leave  no 
doubt  as  to  the  legality  of  the  capture ;''  still,  these  proofs  which  go  to 
the  intrinsic  merits  of  the  case  are  passed  by,  and  Mr.  Irarrazaval, 
in  behalf  of  his  government,  rests  the  whole  case  exclusively  on  the 
plea  of  prescription.  It  is  to  be  regretted  that  Mr.  Irarrazaval  should 
have  deemed  it  proper,  on  the  part  of  his  govt^rnment,  to  withhold 
the  testimony  to  which  he  refers,  and  which  he  believes  has  so  clear 
and  decisive  a  bearing  on  the  merits  of  the  case.  It  would,  perhaps, 
have  enabled  the  two  governments  to  adjust  the  matter  in  dispute 
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witboat  that  labor  of  argament  and  asperitj  of  feeling  to  wbicb  it  ^ 
has  nnfortunately  giyen  rise. 

The  claim  itself,  assumed  to  be  founded  on  claims  of  natural  justice, 
was  the  proper  subject  of  such  testimony,  and  eminently  entitled  to 
be  decided  upon  its  intrinsic  merits  ;  and  it  is  much  to  be  lamented 
that  neither  in  the  correspondence  with  my  predecessor,  Mr.  Pen- 
dleton, in  support  of  the  course  of  his  government,  nor  before  the 
judicial  tribunals  as  preliminary  to  a  sentence  of  condemnation,  has 
any  part  of  these  authentic  proofs  been  produced. 

They  are  known  only  to  the  ^vernment  of  Chile,  and  it  does  not 
become  the  government  of  the  United  States  to  express  any  opinion 
in  regard  to  them.  It  must  consider  the  case,  so  mr  as  the  Chilean- 
government  is  concerned,  as  no  longer  open  for  evidence,  as  no  longer 
resting  on  its  intrinsic  merits,  but  depending  solely  on  an  abstract 
and  assumed  principle  of  national  law,  alike  arbitrary  in  its  nature 
and  unjust  in  its  operation. 

The  position  assumed  by  Mr.  Irarrazaval,  the  late  minister  of 
foreign  relations,  that  a  claim  due  from  one  government  to  another  is 
barred  by  the  lapse  of  twenty  years,  seems  equally  novel  and  unten- 
able. The  idea  of  an  international  act  of  limitation  is  entirely  new, 
and  so  far  as  I  am  informed  has  no  support  either  in  the  opinions  of 
any  respectable  publicist,  or  the  decisions  of  the  prize  courts  of  any 
civilized  nation. 

Governments  are  presumed  to  be  always  ready  to  do  justice,  and 
whether  a  claim  be  a  day  or  a  century  old,  so  that  it  be  well  founded, 
every  principle  of  natural  equity  and  sound  morals  requires  that  it 
should  be  paid.  The  present  case  is  one  which  addresses  itself  with 
peculiar  force  to  the  justice  of  the  Chilean  government.  It  is  not  de- 
nied that  the  money  was  forcibly  taken  from  the  owners  by  the  Chilean 
authorities,  or  that  it  was  actually  appropriated  by  them  to  the  use 
and  support  of  the  government;  neither  is  it  pretended  thai  the 
amount  has  ever  been  repaid.  It  is  plain,  therefore,  that  if  this  new 
principle  be  admitted  as  a  bar  to  the  claim,  it  would  only  be  to  work 
acknowledged  injustice  ;  and  it  is  to  be  hoped  that,  upon  more  mature 
consideration,  the  government  of  Chile  wul  feel  it  due  to  itself  to  re- 
pudiate at  once  a  principle  so  extraordinary  in  its  character,  and  so 
unjust  in  its  tendencies. 

Mr.  Irarrazaval,  in  his  correspondence  with  my  predecessor,  Mr. 
Pendleton,  has  dwelt  with  much  interest  on  the  negligence  of  the 
claimants  in  the  prosecution  of  their  claims.  He  does  not,  it  seems  to 
me,  do  them  full  justice,  considering  the  distance  between  the  two 
countries,  the  means  of  communication  at  the  time,  the  unsettled  state 
of  the  Chilean  government  at  the  time^  and  the  state  of  the  relations 
subsisting  between  it  and  the  United  States,  the  nature  of  the  evidence 
called  for,  and  the  forms  of  judicial  proceedings  in  the  prize  courts  of 
the  country,  there  does  not  seem  to  have  been  any  extraordinary 
negligence  or  remissness  on  their  part.  They  appear  to  have  procured 
with  remarkable  promptness  all  the  necessary  evidence  in  support  of 
those  claims,  and  if  there  has  been  any  unnecessary  delay  in  the  final 
adjustment  of  the  matter,  it  is  to  be  traced  rather  to  the  course  of  the 
captors,  and  the  courts  of  the  country,  than  the  claimants.     To  this 
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day  it  does  not  appear  that  the  captors  have  ever  filed  any  libel  in  the 
case,  or  that  the  courts  have  ever  condemned  the  property  seized  as  a 
lawful  prize,  although  it  has  been  actually  taken  without  any  judicial 
warrant,  and  appropriated  to  the  use  of  the  Chilean  government. 

Tbe  captors  have,  in  fact,  surrendered  the  claim,  and  the  govern- 
ment as  the  receiver  of  the  fund  must  be  regarded  as  holding  it  in  the 
character  of  trustee  for  the  benefit  of  the  owners. 

Tbe  government  of  the  United  States  cannot  allow  itself  to  d  oubt 
but  that  the  government  of  Chile  will,  on  further  refiection,  promptly 
adjust  these  claims,  and  that  the  whole  subject  will  be  settled  without 
disturbing  the  amicable  relations  now  happily  subsisting  between  the 
two  countries.  If,  however,  the  government  of  the  United  States 
should  be  disappointed  in  this  just  and  reasonable  expectation,  it  is 
highly  important  that  your  excellency  the  minister  of  foreign  rela- 
tions should  communicate  the  fact  to  the  undersigned  at  as  early  a 
day  as  may  be  consistent  with  your  convenience,  so  that  the  under- 
signed may  make  known  the  same  to  his  government. 

The  undersigned  cannot  omit  the  occasion  to  express  to  your  excel- 
lency his  earnest  desire  to  promote  feelings  of  mutual  friendship  and 
good  will  between  the  government  of  the  United  States  and  the  re- 
public of  Chile,  and  bis  ardent  hope  that  the  subject  of  controversy 
now  existing  between  them  may  soon  be  amicably  and  satisfactorily 
adjusted. 

With  renewed  assurances  of  the  most  respectful  consideration,  I 
have  the  honor  to  be  your  excellency's  obedient  servant, 

WM.  CRUMP. 

His  Excellency  the  Minister  of  FoREiaN  Bblations 

Of  the  BepMic  of  Chile.      . 


Mr.  Crump  to  the  Minister  for  Foreign  Affairs. 

Santiaoo  db  Chile,  Ocfo&er4, 1845. 

Sik:  The  undersigned,  charge  d'affaires  of  the  United  States  near 
the  government  of  Chile,  had  the  honor  to  address  your  excellency  in 
a  communication  of  date  the  24th  of  September,  respectfully  request- 
ing your  excellency's  attention  to  certain  claims  of  Thomas  H.  Per- 
kins and  other  citizens  of  the  United  States,  against  the  government 
of  Chile,  in  the  case  of  the  ^^Maeedonian." 

The  undersigned  made  known  to  your  excellency  his  views,  as  well 
as  those  of  his  government,  in  the  communication  referred  to,  and  had 
cherished  the  hope  that  your  excellency  would  have  found  time  from 
your  other  engagements  to  have  answered  definitely  his  communica- 
tion of  the  24th  of  September  before  this  date. 

The  undersigned  thinks  he  had  good  and  sufficient  reasons  for  so 
thinking,  as,  in  our  personal  interview  at  your  excellency's  office  on 
the  22d  of  September,  we  mutually  agreea  in  the  opinion  that  the 
argument  in  the  case  was  exhausted,  and  the  time  for  a  definite  de- 
cision had  arrived.  Since  that  date  your  excellency  has  made  a  com- 
munication to  the  congress  of  the  republic  of  Chile^  now  in  session,  in 
which  you  bring  to  their  notice  the  subject  matter  now  in  controversy 
between  the  government  of  the  United  States  and  the  government  of 
Chile,  and  your  excellency  claims  to  exonerate  the  Chilean  government 
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from  the  payment  of  the  debt,  on  the  plea  founded  on  the  lapse  of 
time. 

This  plea  of  *^  prescription"  has  been  already  so  fully  discussed  by 
my  predecessor,  Mr.  Pendleton,  and  the  late  minister,  Mr.  Irarrazaval, 
and  I  having  had  the  honor  so  recently  to  present  to  your  excellency 
my  views,  and  the  views  of  my  government  on  the  subject,  I  deem  it 
unnecessary  to  resort  to  further  argument. 

I  would,  however,  most  respectfully  refer  your  excellency  to  the 
late  Chancellor  Kent,  of  New  York  ;  this  learned  judge,  in  his  work 
on  the  foundation  and  history  of  the  laws  of  nations,  gives  us  a 
satisfactory  explanation  of  what  has  been  settled  as  the  indisputable 
law  of  nations,  and  the  principles  settled  in  admiralty  courts.  He 
says  on  this  subject :  '^  But  by  the  modern  usage  of  nations,  neither 
the  twenty-four  hours  of  possession,  nor  bringing  the  prize  infra  pre- 
sidiay  is  sufficient  to  change  the  property  in  the  cape  of  maritime  cap- 
ture. A  judicial  inquiry  must  pass  upon  the  case,  and  the  present 
enlightened  practice  of  the  commercial  nations  has  subjected  such 
captures  to  the  scrutiny  of  judicial  tribunals,  as  the  only  sure  way  to 
furnish  due  proof  that  the  seizure  was  lawful.  The  property  is  not 
changed  in  favor  of  a  neutral  vendee,  or  recaptor,  so  as  to  bar  the 
original  owner,  until  a  regular  sentence  of  condemnation  has  been  pro- 
nounced by  some  court  of  competent  jurisdiction,  belonging  to  the  sov- 
ereignty of  the  captor,  and  the  purchaser  must  be  able  to  show  docu- 
mentary evidence  of  that  fact  to  support  his  title.  Until  the  captor 
becomes  invested  with  the  character  of  prize  by  a  sentence  of  condem- 
nation, the  right  of  property  is  in  abeyance,  or  in  a  state  of  legal 
sequestration.  It  cannot  be  alienated  or  disposed  of^  but  the  possession 
of  it  by  the  government  of  the  captor  is  a  trust  for  the  benefit  of  those 
who  may  be  ultimately  entitled.  This  salutary  rule,  and  one  so  neces- 
sary to  check  irregular  conduct  and  individual  outrage,  has  been  long 
established  in  the  English  admiralty,  and  it  is  now  everywhere  recog- 
nized as  the  law  and  practice  of  nations." 

These  are  the  opinions  of  this  learned  judge  ;  he  stands  sustained 
in  them  by  all  of  the  most  learned  writers  on  national  law  of  modern 
date ;  and  on  these  principles  the  government  of  the  United  States  has 
act^d,  from  the  date  of  its  foundation  up  to  the  present  time,  many 
instances  of  which  could  be  enumerated,  if  necessary. 

By  the  last  communication  I  have  received  from  the  Secretary  of 
State  of  the  United  States,  in  relation  to  the  claims  of  Thomas  H. 
Perkins  and  other  citizens  of  the  United  States  against  the  govern- 
ment of  Chile,  I  am  instructed  to  request  of  his  excellency  the  minister 
of  foreign  relations  a  prompt  and  definite  answer,  so  that  I  may  com- 
municate the  same  to  my  government  at  as  early  a  day  as  possible  ; 
with  this  request  I  trust  your  excellency  will  comply. 

In  the  firm  belief  that  your  excellency  will  duly  appeciate  the  mo- 
tives <  which  have  dictated  this  communication^  I  have  the  honor  to 
renew  to  your  excellency  assurances  of  the  distinguished  respect  of 
your  obedient  servant, 

WM.  CRUMP. 

His  Excellency  the  Mdosteb  op  Foreign  Affairs, 

Of  the  BeptMic  of  Chile. 
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The  MinisUr  for  Foreign  Affaire  to  Mr.  Cramp. 

'  [Tmiilation.] 

Santiago,  October  7,  1846. 

The  minister  of  dtate  and  of  the  department  of  foreign  relations 
has  had  the  honor  to  receive  the  note  of  the  4th  instant,  in  which  the 
honorahleMr.  Crump,  charge  d'affaires  of  the  United  States  of  Americai 
has  been  pleased  to  call  his  attention  to  the  pending  claim  of  the 
Macedonian. 

In  reply,  the  nndersisned  will  first  observe,  that  in  the  conference 
which  his  excellency  had  with  him  respecting  this  matter,  it  was  agreed 
between  the  two  parties  that  Mr.  Crump,  within  two  days,  would 
transmit  a  note,  in  which  he  would  set  forth  the  views  of  his  govern- 
ment relating  to  this  claim ;  and  that,  in  consequence,  the  undersigned 
would  consult  his  colleagues  and  the  council  of  state,  in  order,  with 
the  opinions  of  the  President,  to  give  a  decisive  answer  to  Mr.  Crump 
upon  the  question  of  prescription,  whether  they  should  determine  to 
insist  upon  it,  or  should  come  to  the  determination  to  abandon  it. 

The  conference  took  place  on  Monday,  22d  September,  and  the  note 

}>roposed,  although  it  is  dated  24th,  was  not  recefved  in  the  office  of 
breign  relations  until  Friday,  26th  of  that  month.  This  delay,  and 
that  caused  by  an  illness,  which  for  four  days  prevented  the  under- 
signed from  assisting  at  the  council  of  state,  have  been  the  causes 
which  have  prevented  until  this  time  the  communication  of  the  above 
mentioned  determination.  It  has  been  thought  necessary  to  enter 
into  these  particulars,  which  on  another  occasion  would  have  appeared 
insignificant,  because  the  undersigned  (who  on  this  point  is  but  the 
faithful  organ  of  his  government)  would  regret  that  he  should  be 
believed  inclined  to  prcuong  a  negotiation  which  he  desires  sincerely 
to  see  terminated  to  the  satisfaction  of  both  parties. 

In  the  course  of  the  present  week,  Mr.  Crump  will  be  informed  of 
what  this  government  shall  resolve  upon  the  contente  of  the  note  of 
24th  September.  The  undersigned  has  seen  for  the  first  time  in  the 
note  that  the  United  States  government  conceives  that  it  is  no  longer 
time  to  take  into  consideration  the  intrinsic  merite  of  the  case,  and 
Mr.  Crump  will  readily  imagine  that  this  unexpected  aspect  in  which 
the  matter  is  presented  causes  serious  anxiety  and  difficulty  to  the 
government  of  Chile. 

The  undersigned  said,  verbally,  to  Mr.  Crump  that  the  discussion 
relating  to  prescription  alleged  by  this  government  was  exhausted, 
and  this  is  really  his  opinion  and  that  of  his  government.  In  the 
report  of  the  foreign  department  sent  into  Congress,  and  to  which  his 
excellency  has  thought  proper  to  allude,  an  abstract  of  that  contro- 
versy between  the  predecessor  of  the  undersigned  and  that  of  Mr. 
Crump  was  presented,  because  it  was  necessary  to  give  an  account  to 
Congress  of  all  which  had  occurred  in  the  matter,  as  it  is  usual  to  do 
every  year  of  all  important  matters.  In  that  exposition  the  opinions 
of  the  undersigned  and  of  his  government,  no  doubt,  appear  the  same 
as  maintained  by  Mr.  Irarrassaval ;  but  the  question  between  the  under- 
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signed  and  Mr.  Crump  is  not  now  upon  the  legality  or  justice  of  the 
right  of  prescription',  (a  point  upon  which  the  undersigned  cannot 
conceal  the  fact  that  his  government  has  not  changed  its  convictions^) 
but  upon  the  question,  if  this  government  will  or  will  not  abandon  the 
right ;  and  upon  this  point  (as  already  mentioned)  Mr.  Crump  shall 
very  soon  be  advised  of  the  determination  of  the  President. 

As  it  is  neither  the  desire  of  Mr.  Crump  nor  of  the  government  to 
resume  a  controversy  (that  of  prescription)  in  which,  on  either  side, 
there  appears  no  chance  of  conformity  of  opinion,  Mr.  Crump  will 
permit  the  undersigned  to  omit  any  further  allusion  to  those  para- 
graphs of  his  note  in  which  his  excellency  reproduces^  and  comments 
upon,  an  authority  which  had  been  before  cited  by  Mr.  Pendleton,  and 
discussed  by  the  former  minister  of  foreign  relations. 

With  these  observations  the  undersigned  flatters  himself  that  Mr. 
Crump  will  be  able  to  form  an  exact  idea  of  the  sentiments  of  the  gov- 
ernment of  Chile,  always  so  disposed  to  do  justice  to  the  claims  of  the 
United  States,  as  to  maintain  undisturbed  the  friendly  relations  which 
bind  it  to  them. 

The  undersigned  has  the  honor  to  offer  to  Mr.  Crump  the  assurance 
of  his  high  consideration. 

MANUEL  MONTT. 

The  Charqi^  d'affaires 

Of  the  United  States  of  America. 


The  Minister  for  Foreign  Affairs  to  Mr,  Crump. 

[Traiulation.] 

Santuoo,  October  11,  1845. 

The  undersigned,  minister  of  state  and  of  the  department  of  foreign 
relations,  has  had  the  honor  to  receive  the  note  which,  under  date 
24th  of  September,  the  honorable  Mr.  Wm.  Crump,  charge  d'affaires 
of  the  United  States  of  America,  transmitted  to  him,  directing  his  at- 
tention to  the  second  claim  relating  to  the  brig  Macedonian,  Captain 
Eliphalet  Smith,  and  in  which,  after  attending  to  the  circumstances 
of  the  case  and  to  the  correspondence  between  my  predecessor,  Mr. 
Irarrazaval,  and  Mr.  Pendleton,  predecessor  of  Mr.  Crump,  he  ex- 
plains the  opinion  of  the  United  States  government  upon  the  ques- 
tion which  was  discussed  by  those  gentlemen,  and  in  its  name  demands 
a  prompt  and  definite  settlement  of  the  claim. 

The  government,  acquainted  with  the  contents  of  said  note,  has 
given  instructions  to  the  undersigned  to  reply  to  it,  which  he  now 
proceeds  to  do. 

But  before  entering  into  it,  the  undersigned  would  suggest  to  Mr. 
Crump  that,  on  the  12th  of  June  of  last  year,  Mr.  Irarrazaval  ad- 
dressed a  letter  to  the  secretary  of  foreign  relations  of  the  United 
States,  calling  his  attention  not  only  to  the  substance  but  to  the 
form  of  the  notes  transmitted  by  Mr.  Pendleton  to  this  office.  Notes 
conceived  in  so  sharp  and  discourteous  a  tone,  that  Mr.  Irarrazaval 
judged  that  the  simple  reading  of  them  would  be  sufficient  for  his 
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excellency  (the  secretary  of  foreign  affairs  of  the  United  States)  to 
coincide  with  him  in  opinion,  and  would  esteem  it  just  to  express  his 
disapprobation  of  conduct  so  opposite  to  the  rules  of  official  communi- 
cations ;  so  different  from  that  which  has  uniformly  been  observed  by 
the  other  agents  of  the  United  States  in  their  communications  to  the 
government  of  Chile ;  so  offensive  to  the  friendly  relations  and  har- 
mony subsisting  between  the  two  governments,  and  which  certainly 
was  not  provoked,  if,  indeed,  any  provocation  could  justify  it.  The 
government  of  Chile  cannot  but  feel  sensibly  pained  at  observing  that 
his  excellency  should  not  have  deemed  it  proper,  with  such  a  motive, 
to  give  some  sign  of  consideration  towards  the  government  of  the 
undersigned,  or,  at  least,  replied  to  Mr.  Irarrazaval's  letter. 

The  undersigned  will  also  observe  to  Mr.  Crump^  that  in  his  note 
it  ifi  stated  as  a  thinff  positive^  that  the  facts  of  the  capture  of  Sitana 
were  legally  proved  by  various  documents  transmitted  to  the  Chilean 
government,  together  with  Captain  Smith's  protest.  The  under- 
signed is  ignorant  of  the  circumstances  which  Mr.  Crump  has  had  in 
view  for  such  an  assertion,  one  which  Mr.  Pendleton  never  made  in 
Lis  correspondence,  and  which,  in  truth,  he  never  could  have  made, 
for  of  the  protest  itself  he  had  no  other  knowledge  than  that  which 
this  government  gave  him.  It  appears  by  the  archives  of  this  office 
that  there  was  a  protest  directed  by  Smith  to  this  government,  and 
transmitted  by  it  to  the  prize  court,  but  that  it  was  accompanied  by 
the  documents  Mr.  Crump  mentions  there  appears  not  to  exist  the 
slightest  indication. 

Mr.  Irarrazaval  refuses  to  acknowledge  the  claim  confining  his  de- 
fence to  the  right  of  prescription,  not  because  good  reasons  were  want- 
ing, taking  it  upon  its  intrinsic  merits,  but  because  this  view  of  the 
question  was  incompatible  with  the  first.  To  discuss  the  right  of 
prescription  and  the  merits  of  a  question  are  things  which  cannot 
take  place  simultaneously,  because  the  very  object  of  the  first  (pre- 
scription) is  precisely  to  protect  those  who  allege  it  from  the  dis- 
advantage which  the  prolonged  delay  of  a  claimant  causes,  and  the 
consequent  difficulty  of  throwing  light  upon  facts  obscured  by  the 
lapse  of  time.  This  question  is  of  necessity  preliminary  ;  if  it  prove 
to  be  not  legitimate,  or  if  one  of  the  parties  consent  to  abandon  it,  it 
is  then  that  the  merits  of  the  affair  come  into  discussion,  but  until 
this  is  done,  either  one  or  the  other,  the  intrinsic  merits  of  the  ques- 
tion cannot  be  considered  without  destroying  the  object  of  prescrip- 
tion, and  rendering  the  right  entirely  an  illusion. 

In  regard  to  the  legality  of  the  right  Qf  prescription  advanced  by 
this  government,  it  entertains  no  desire  to  renew  a  controversy  in 
which  it  is  impossible  to  expect  conformity  of  opinion  between  the 
two  parties ;  but  the  undersigned  cannot  but  remark,  that  in  Mr. 
Irarrazaval's  correspondence,  the  legality  of  the  exception  in  inter- 
national questions,  and  above  all  in  prize  cases,  has  been  proved  by 
the  highest  authorities  known  in  these  questions,  by  those  of  one  dis- 
tinguished admiralty  judge  of  England,  and  another,  not  less  dis- 
tinguished North  American  jurisconsult. 

We  are  not  discussing  a  statute  of  limitations,  nor  a  municipal  law 
which,  in  international  questions  would,  without  doubt,  be  inadmis- 
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Bible.  We  are  treating  of  the  principles  of  natural  justice  which  have 
caused  the  recognition  of  prescription  in  all  known  codes ;  of  the  prac- 
tice in  prize  courts^  and  in  view  of  both,  the  undersigned  cannot  con- 
ceive that  the  doctrine  is  either  unjustifiable  or  illegal.  This  is  con- 
sidering it  in  a  general  point  of  view.  In  regard  to  its  application  to 
the  claim  of  the  owner  of  the  Macedonian,  the  undersigned  believes  it  to 
be  sufficient  to  refer  to  the  authorities  cited  by  Mr.  Irarrazaval,  by  which 
he  has  shown  that  the  delay  of  the  claimants  in  demanding  trial,  in 
the  form  and  manner  required,  could  only  be  justified  by  inevitable 
necessity,  which  the  claimants  have  certainly  failed  to  prove  in  the  pres- 
ent case.  Great  stress  has  been  laid  upon  the  want  of  a  judicial  condem- 
nation, but  this  has  been  answered  by  Sir  William  Scott,  (in  the  case 
of  the  Huldah,)  that  it  is  always  in  the  power  of  the  claimants  (pre- 
senting themselves  in  proper  time  and  form)  to  compel  the  captors  to  try 
the  case  judicially ;  and,  in  truth,  from  the  practice  of  any  judicial 
tribunal,  it  cannot  be  conceived  there  can  be  any  necessity  of  a  pre- 
vious libel  on  the  part  of  the  aggressor  in  order  to  oblige  him  to 
respond  or  reply  to  the  aggrieved  party. 

It  is  extremely  painful  to  the  g6vernment  of  Chile  that  the  United 
States  government  should  have  formed  an  opinion  so  opposite  to  that 
which  the  undersigned  has  had  the  honor  to  submit ;  but  however 
great  may  be  its  respect  for  the  government  of  the  United  States,  it  is 
not  in  its  power  to  change  convictions  which  it  feels  to  be  established 
on  a  solid  base. 

One  other  observation  may  be  permitted  to  the  undersigned  upon 
this  matter.  Prescription  against  antiquated  demands  is  a  right 
equally  necessary  to  governments  as  to  individuals;  and  had  the 
government  of  Chile  omitted  to  present  it  in  the  present  case,  she 
would  be  under  the  necessity  of  relinquishing  it  in  all  others  which 
might  occur,  and  thus  the  interests  of  the  republic  would  be  left 
exposed  to  the  dangers  and  difficulties  which  the  lapse  of  time  accu- 
mulates upon  all  kinds  of  questions.  Two  modes  of  defence  pre- 
sented themselves  to  the  government  of  Chile  respecting  this  claim. 
Oppose  to  it  the  right  of  prescription,  or  discuss  its  merits.  It  elected 
the  first  because  it  appeared  important  that  the  principle  should  be 
recognized  for  the  protection  of  its  interests^  and  because,  as  has 
already  been  observed  more  than  once  in  this  controversy,  to  abandon 
it  in  this  case  would  be  to  abandon  it  forever. 

The  government  of  Chile,  sustained  by  the  exposition  which  the 
undersigned  has  had  the  honor  to  submit,  has  not  been  able  to  ob- 
serve without  surprise  and  pain  that,  as  the  documents  relating  to  the 
grounds  of  this  claim  are  known  only  to  the  Chilean  government,  it 
would  be  improper  for  that  of  the  United  States  to  express  any  opinion 
upon  them ;  that  the  United  States  government  considers  inadmissible 
any  proofs  which  could  now  be  presented  with  regard  to  the  merits  of 
the  case,  and  that  its  fate  no  longer  depends  upon  its  intrinsic  merits, 
but  upon  a  pretended  international  right,  whicn  the  government  of  the 
United  States  believes  as  arbitrary  in  its  nature  as  it  is  unjust  in  its 
effects. 

It  is  certain  that  the  proofs  respecting  the  case  are  yet  only  known 
to  the  government  of  Chile,  but  they  may  readily  be  known  and  ex- 
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amined  bj  that  of  the  United  States,  and  it  does  not  appear  reason- 
able that  it  should  refuse  to  take  them  into  consideration,  whatever 
may  be  the  importance  or  unimportance  of  the  right  of  prescription  al- 
leged. Would  it  be  conformable  to  anv  principle  of  equity  to  pro- 
nounce a  sentence  of  condemnation  solely  because  in  the  defence  an 
exception  which,  from  its  nature,  must  first  be  argued  shall  have  been 
decided  to  be  unfounded.  Would  the  government  of  the  United 
States  desire  to  commit  injustice,  exposing  itself  by  demanding  the 
payment  of  a  sum  of  money  not  due,  of  a  sum  of  money  taken  in  the 
exercise  of  the  rights  of  war  as  enemies'  property  ?  The  undersigned 
believes  himself  too  well  acquainted  with  the  enlightened  and  just 
policy  of  the  United  States  to  be  persuaded  that  it  will  insist  upon 
such  a  pretension. 

The  government  of  the  undersigned  has  given  the  most  serious  and 
earnest  attention  tO  this  matter,  and  desirous  of  conciliating  as  far  as 
possible  its  duty  in  the  defence  of  the  interests  of  the  nation  confided 
to  its  care,  with  the  friendly  sentiments  it  professes  towards  the 
United  States,  and  to  the  respect  its  opinions  demand  of  them,  pro- 
poses— 

1st.  That  abandoning  the  right  of  prescription  alleged,  the  intrinsic 
merits  of  the  claim  be  at  once  taken  into  consideration. 

2d.  Should  there  be  a  difference  with  regard  to  the  weight  or  value 
of  the  proofs  submitted  on  its  part,  the  question  is  then  to  be  left  to 
arbitration^  the  party  to  be  elected  by  common  consent. 

3d.  Should  this  case  occur,  then  the  arbitrator  shall  decide  as  well 
upon  the  legality  of  the  right  of  prescription  as  upon  the  intrinsic 
merits  of  the  case. 

The  government  of  Chile  invokes  with  confidence  the  justice  and 
the  friendly  sentiments  of  the  United  States ;  they  will  undoubtedly 
induce  their  government,  with  their  usual  benevolence,  to  admit  the 
proposals  which  that  of  Chile  offers  to  their  consideration,  under  the 
influence  of  imperious  feelings  of  duty — a  duty  which  it  cannot  forego 
or  neglect — the  duty  of  defending  the  public  interests  which  it  has  m 
charge,  and  for  which  it  is  responsible  to  the  nation. 

The  government  of  the  undersigned  has  never  entertained  the  fool- 
ish idea  of  prolonging  a  negotiation  which  must  necessarily  at  some 
day  be  closed,  and  which  will  be  more  weighty  for  her  should  it  be  de- 
cided against  her  at  last.  Her  resistance  has  been  caused  by  reasons 
strong  and  imperious,  growing  out  of  considerations  of  permanent 

Jmblic  interests,  because  the  decision    of  this  case  must  inevitably 
brm  a  precedent  and  rule  for  the  future. 

The  undersigned  does  not  deem  it  necessary  to  renew  his  testimony 
of  the  high  estimation  in  which  his  government  has  ever  held  that  of 
the  United  States,  and  of  his  desire  to  merit  and  continue  their  friend- 
ship,  by  every  means  compatible  with  justice  and  national  honor. 

The  undersigned  has  the  honor  to  repeat  to  the  honorable  Mr. 
Crump  the  assurance  of  his  distinguished  consideration. 

MANUEL  MONTT. 
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Mr.  Crump  to  the  Minister  for  Foreign  Affairs. 

SANTiAao  DE  Chile, 

October  23, 1845. 

The  undersigned,  charge  d'affaires  of  theXJnited  States,  acknowledges 
the  receipt  of  his  excellency's  note  dated  the  11th  of  this  month,  and 
takes  the  liberty  of  correcting  a  mistake  into  which  his  excellency 
seems  to  have  fallen. 

In  my  note  of  the  24th  day  of  September  I  stated  tbat  the  capture 
made  in  Sitana  had  been  legally  proved,  by  various  documents  trans- 
mitted to  the  government  of  Chile,  and  together  with  the  protest  of 
Captain  Smith,  which  was  sent  in  long  before  the  more  important  of  the 
evidence  in  the  case  was  taken. 

If  your  excellency  will  refer  to  the  communication  of  Mr.  Pollard 
the  United  States  chargS  d'affaires,  of  date  the  19th  of  May,  1841,  to 
his  excellency  the  minister  of  foreign  relations  of  the  republic  of 
Chile,  there  your  excellency  will  see  from  whence  I  derive  my  authority 
to  make  the  assertion  I  did,  and  to  which  I  most  respectfully  refer  you ; 
I  had  supposed  that  my  predecessor,  Mr.  Pendleton,  had  derived  his 
information  relative  to  the  evidence  referred  to  in  this  correspondence 
from  the  same  quarter  that  I  have  derived  mine,  viz:  from  the  cor- 
respondence between  Mr.  Pollard  and  his  excellency  the  minister  of 
foreign  relations,  together  with  the  original  evidence  now  on  file  in 
this  legation,  all  of  which  was  transmitted  by  Mr.  Pollard  to  the 
Chilean  government  as  early  as  the  19th  of  May,  1841. 

That  my  predecessor,  Mr.  Pendleton,  was  made  acquainted  with  the 
evidence  and  facts  in  the  matter  of  controversy  between  the  govern- 
ment of  the  United  States  and  the  government  of  Chile  is  made 
manifest  by  his  communication  to  his  excellency  the  minister  of  foreign 
relations,  dated  the  26th  day  of  October,  1843^  to  which  I  beg  leave 
also  to  refer  you. 

^  If  your  excellency  should  not  find  the  satisfactory  evidence  referred 
to  in  my  communication  of  the  24th  of  September,  and  which  was 
transmitted  to  the  government  of  Chile  by  Mr.  Pollard  on  the  19th 
day  of  May,  1841,  it  will  afford  me  great  pleasure  to  furnish  your 
excellency  with  a  copy  of  the  originals  now  in  my  prosession,  as  I 
deem  them  indispensable  to  the  proper  understanding  of  the  subject, 
and  without  which  full  justice  cannot  be  rendered. 

A  few  days  after  the  receipt  of  your  note  of  the  11th  of  this  month, 
and  as  soon  as  I  could  procure  a  correct  interpretation  of  the  same,  I 
called  at  the  office  of  Mr.  Bello  to  ask  permission  of  him  t6  read  the 
evidence  that  had  been  procured  from  Peru,  and  to  which  you  have 
made  reference  in  your  note  of  the  11th  of  this  month.     He  very 

fromptly  informed  me  that  he  had  no  authority  to  grant  the  request 
made,  that  he  would  consult  your  excellency  on  the  subject,  and  had 
no  doubt  my  request  would  be  granted  by  you.  He  invited  me  to  call 
again  the  next  day,  when  I  would  be  informed  of  your  answer.  I  did 
so,  but  owing  to  some  circumstance  I  did  not  see  Mr.  Bello  at  his 
office.  He  soon  after  called  at  my  house,  and  told  me  you  had  directed 
him  to  inform  me  that  I  could  see  the  evidence  referred  to  if  I  would 
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call  at  his  office  the  next  day.  I  accordingly  went  at  the  hour  ap- 
pointed, accompanied  by  an  intelligent  gentlemen,  who,  in  conjunction 
with  Mr.  Bello,  read  the  most  important  part  of  the  evidence,  as  Mr. 
Bello  thought,  that  had  been  sent  from  Peru.  Mr.  Bello  further  in- 
formed me  that  there  was  much  more  evidence  in  the  case ;  that  it  was 
very  voluminous,  much  of  it  of  little  or  no  importance ;  and  to  save 
me  much  trouble,  he  kindly  promised  to  send  me  a  synopsis  of  it, 
which  he  accordingly  did  on  the  18th  of  this  month.  The  interpreta- 
tion and  proper  understanding  of  this  abridgment  of  the  evidence  has 
taken  up  the  intervening  time  between  the  18th,  the  day  on  which  it 
was  received,  and  the  present  date.  I  have  been  thus  particular  in 
referring  to  the  foregoing  circumstances^  in  order  that  your  excellency 
may  understand  fully  the  cause  of  my  delay  in  answering  your  note 
of  the  11th  of  this  month. 

The  evidence  in  the  case,  as  far  as  I  am  made  acquainted  with  it, 
is  contradictory  in  its  character,  and  in  many  respects  totally  inad- 
missible ;  and  whilst  it  may  tend  to  prove  that  the  Macedonian  was 
in  part  owned  by  a  Spanish  house,  it  does  not,  in  any  degree,  invalid 
date  the  proofs  that  Thomas  H.  Perkins,  and  other  citizens  of  the 
United  States,  were  the  rightful  owners  of  the  seventy  thousand  four 
hundred  dollars  illegally  taken  from  Captain  Smith,  their  agent,  in 
the  valley  of  fciitana  by  the'orders  of  Lord  Cochrane,  and  by  him  ap- 
propriated to  the  use  of  the  Chilean  government  by  dividing  it  among 
nis  crew  as  prize  money,  or  in  payment  of  wages. 

The  undersigned  will  embrace  the  earliest  opportunity  that  may 
present  itself  to  transmit  to  the  government  of  the  United  States  the 
correspondence  he  has  had  the  honor  to  hold  with  your  excellency  on 
this  vexed  question,  to  enable  his  government  to  act  definitively  on  it. 

Availing  himself  of  this  occasion,  the  undersigned  has  the  honor  to 
request  your  excellency  to  accept  assurances  of  the  distinguished  con- 
sideration and  respect  with  which  he  is 

Your  excellency's  obedient  servant, 

WILLIAM  CRUMP. 

His  Excellency  the  Ministbr  of  Foreign  Belations 

Of  the  Ocverment  of  Chile. 


List  of  documents  fled  and  referred  to  by  the  daimania  and  the  Chilian 
government  J  respectively  j  in  the  ^^  claim  for  the  money  taken  in  the 
vaUey  of  Sitana." 


EXPLANATOBT  BEMABK. 


To  avoid  repetition  and  unnecessary  accumulation  of  papers,  copies 
are  herewith  transmitted  of  those^  or  of  so  much  of  those,  exhibits 
only  as  seem  to  be  in  any  degree  material  or  useful  to  the  proper  un- 
derstanding of  the  case  and  the  arguments  filed  on  either  side,  and 
the  substance  of  which  is  not  elsewhere  given  in  the  papers  here- 
with transmitted. 

Where  a  copy  of  any  exhibit  herein  enumerated  is  not  transmitted, 
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proper  references  are  made  to  the  place;  in  tlxe  papers  transmitted, 
where  the  same,  or  so  much  as  is  material,  can  be  found,  or  a  short 
statement  is  given  of  what  is  therein  of  any  importance. 

No  document  not  clearly  immaterial  is  omitted,  or  not  substantially 
stated,  as  to  what  is  at  all  material. 

List  of  papers  originally  filed  by  the  claimant  y  Thomas  H,  Perkins. 

1.  Memorial,  October  20,  1840,  copied. 

2.  Balderrama's  receipt  for  the  money  taken,  copied. 

3.  Depositions  taken  at  Arequipa,  May,  1821,  copied. 

4.  Deposition  of  Gteneral  Miller  in  Boston,  copied. 

5.  Perkins  &  Go.'s  Canton  invoice,  original,  copied. 

6.  Bill  of  lading  of  invoice,  original,  copied. 

7.  Account  of  sales  for  Perkins  &  Co.,  Tacna,  copied. 

8.  Deposition  of  J.  P.  Cushing,  copied. 

List  of  papers  filed  by  Mr.  CarvaUoj  the  Chilean  minister  j  with  his  note 
to  the  Secretary  of  State,  dated  November  24,  1846. 

1.  Memorial,  translation,  copied. 

2.  Index  to  the  exhibits  accompanying,  copied. 

Remarks. — The  fullness  of  this  index  renders  any  other  list  of  the 
exhibits  filed  by  Mr.  Carvallo  unnecessary,  except  for  specifications  of 
those  of  which  copies  arfe  or  are  not  transmitted,  which  are  referred 
to  by  the  letters  and  numbers  of  the  index. 

The  papers  filed  under  the  headings  A,  B,  C,  are  merely  transla- 
tions into  Spanish  of  the  memorial  of  T.  H.  Perkins  and  papers  filed 
therewith,  before  mentioned. 

D.  Contract  between  Arismendi  and  the. government  of  Peru,  No- 
vember 4,  1819.     Abstract  copied. 

E  1,  2,  3.  These  are  cited  by  Mr.  Carvallo  merely  to  authenticate 
certain  documents,  the  authenticity  of  which  is  not  in  dispute.  It 
comprises  simply  a  correspondence  with  the  government  of  Peru, 
enclosing  the  same  ;  not  copied. 

E  4  and  5.  Protests  of  Howe  and  Jones  and  Smith,  copied. 

E  6.  Contract,  Smith  and  Arismendi,  copied,         • 

F  1,  2,  are  only  the  correspondence  between  the  ministers  of  Chile 
and  Peru  relative  to  the  furnishing  to  the  former  attested  copies  of 
he  other  papers  under  this  head ;  not  copied. 

F  3.  Omitted  as  immaterial. 

F4.  Copied. 

F  5,  6,  7.  See  the  copies  of  the  originals  transmitted  with  the  copy 
of  Mr.  Carvallo's  note  of  December  26,  1848. 

F8.  Copied. 
'  F  9.  Copied. 

F  10.  See  the  report  of  R.  H.  Gillett,  Solicitor  of  the  Treasury,  to 
Mr.  Buchanan,  May  29,  1848 ;  statement  of  evidence,  paragraph  No. 
6,  for  the  substance. 

F  11.  Certificate  of  three  notaries,  authenticating  the  signature  of 
Capt;  Smith,  to  F  6,  6,  7,  by  comparison  with  a  power  of  attorney 
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from  Smith  to  Henry  Hill,  as  consul  to  Valparaiso— admitted  as 
merely  formal;  and  the  fact  not  disputed. 

F  12.  The  index  ^ves  the  substance  of  this. 

F  13.  See,  for  substance,  Oillett's  Rep.,  p.  12. 

F  14.  See,  for  substance,  Oillett's  Rep.,  p.  9. 

F  15.  The  index  gives  the  substance. 

F  16.  See,  for  substance,  Gillett's  Rep.,  p.  8. 

F  17.  Certificate  by  the  Peruvian  authorities  to  the  accuracy  of  the 
copies  of  the  originals  of  the  above — point  Hot  disputed,  therefore  the 
copies  are  immaterial. 

G.  A  file  of  papers,  containing  the  copies  of  the  proceedings  in 
Lima,  to  authenticate,  by  comparison  with  other'  genume  papers,  the 
signature  of  Qen.  Miller  to  his  certificate  given  in  Lima,  in  1851. 
Being  formal  proceedings,  the  copies  are  omitted,  the  point  not  being 
in  dispute. 

H  1.  Proceedings  in  Peru  to  procure  the  deposition  of  Lascano — 
omitted  as  formal  and  immaterial.  ' 

H  2.  Lascano's  deposition,  given  in  conformity  with  the  above. — 
(See  its  substance,  Gillett's  Rep.,  p.  4.) 

H  3,  4  are  copies  of  F  8,  9. 

I.  Copy  certified  by  the  Peruvian  and  Chilean  authorities,  from  the 
record  of  the  court  by  which  the  Macedonian  and  cargo  were  con- 
demned at  Lima,  in  1822.  These  papers,  so  far  as  material,  or  re- 
ferred to  by-either  party,  are  given  in  substance  in  Gillett's  Report, 
pp.  23,  24,  25,  26,  27,  28,  except  the  following : 

I  1.  Contract,  Arismendi  and  government  of  Peru,  ratified  in  1820. 
Abstract  copied. 

I  2.  Deposition  of  Jno.  E.  Heron  and  J.  B.  Jones,  copied. 

I  3.  Invoice  of  goods  shipped  on  board  the  Macedonian  at  MoUen- 
do,  copied. 

I  4.  Opinion  of  the  fiscal  in  favor  of  condemning  the  brig  and  cargo, 
copied. — Quoting  from  the  files  of  certain  proceedings  against  one 
Carreno,  the  "  Instructions  to  Exhelme  Irriberri,"  (see  Peruvian  file, 
No.  5,)  acknowledged  by  Arismendi  to  be  his. 

I  5.  Petition  of  fiscal  for  said  proceedings  in  the  case  of  Carreno, 
to  be  laid  befure  him  as  containing  said  instructions  and  other  papers 
material,  copied. 

I  6.  Order  for  transmission  of  said  papers  to  high  chamber  of 
justice,  copied. 

J.  Contains  a  letter  of  Chilean  minister  in  Peru  to  Lavalle,  asking 
him'for  certain  information,  and  Lavalle's  reply. — (See  Gillett's  Rep., 
p.  18,  for  substance.) 

K  1.  Three  letters  of  Arismendi  to  his  agents,  Irriberri  and  Inclan, 
viz :  January  27, 1821 — copied  verbatim  in  Mr.  Carvallo's  memorial, 
(copy,  p.  20.)  February  23,  1821.— (See  Gillett's  Report,  p.  21,  for 
substance.)  April  27,  1821.  (See  do.  do.  p.  22  ;  see,  also, ''  Answer 
to  the  memorial  of  Mr.  Carvallo;"  these  letters  cited — notes  125, 


128,  131 — and  every  material  part  quoted  in  the  text,  pp.  82  to  89.) 
K  2.  Instructions  to  Inclan,  verbatim  in  Mr.  Carvallo,  p.  23  of 

I  for  Asia  and  Lon- 
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don  were  granted  to  Arismendi. — (See  D  for  abstract  of  Asia  license 
extract  concerning  London  license  copied.) 

K  4.  Omitted,  merely  formal  proceedings  to  obtain  the  taking  of 
certain  evidence,  at  request  of  Chilean  consul,  in  1846,  at  Tacna. 

K  5.  Sundry  depositions  taken  in  conformity  to  the  above,  copied. 

K  6.  Authentication  of  the  signature  of  Arismendi  to  the  letters 
beforementioned,  by  comparison  with  certain  letters  of  his  in  possession 
of  Delvalle,  by  two  notaries,  omitted,  being  formal  and  not  in  dispute 
by  claimant. 

K  7,  8.  See  index  for  the  substance  of  this.  The  judge,  before 
whom  the  comparison  above  cited,  certifies  to  the  truth  of  the  com- 
parison and  the  credibility  of  the  deposing  witnesses. 

L.  Deposition  of  Varela,  February  16,  1846. — (See,  for  substance, 
Gillett^s  Rep.,  p.  16.)  The  report  says  erroneously  that  it  is  without 
date. 

M.  Balderrama's  deposition,  November  13,  1841  — (See,  for  sub- 
stance, Gillett|s  Rep.  p.  15. 

N.  Deposition  of  Fernandez. — (See  Gillett's  Rep.  p.  15,  for  sub- 
stance.) 

0.  Copied. 

P  1.  Omitted,  immaterial. 

P.  2,  R.  E.  Price,  in  pursuance  of  the  proceedings  in  P  1,  testifies 
to  the  authenticity  of  Arismendi's  signature  to  the  letters  to  Irriberri 
and  Inclan,  he.  having  been  Arismendi's  correspondent  for  several 
years. 

3.  Deposition  of  Figuerroa. — (See  Gillett's  Rep.,  p.  15,  for  sub- 
stance.) . 

Q.  Copy  of  record  of  suit  commenced  at  Lima  by  one  Palacios  to 
obtain  from  the  prize  courts  out  of  the  proceeds  of  Macedonian  and 
cargo,  and  the  confiscated  property  of  Arismendi,  reimbursement  for 
moneys  intrusted  to  A.  to  be  put  into  certain  mercantile  adventures. 
His  petition  contains  all  that  is  material ;  copied.     His  suit  failed. 

y^nswer  to  the  memorial  of  Mr.  Carvallo,  copied. 

List  of  "  further  proof  filed  by  the  claimants  "  after  the  reoefption  of 
Mr.  Carvallo' s  note  of  November  28,*  1846  ; 

1.  Captain  Smith's  protest  at  Arequipa,  copied. 

2.  Arismendi's  statement  of  Lascano's  account,  copied. 

3.  W.  D.  Sohier's  memoranda  of  proceeds,  in  Canton,  of  gold  put 
on  board  by  Lascano,  in  San  Blas^  as  stated  by  Smith,  copied. 

4.  Canton  invoice,  E.  Smith  and  others,  original. 

6.  Canton  invoice,  J.  E.  Heron  and  others,  original. 

6.  ^rica  invoice,  John  Jones,  original. 

7.  Canton  invoice,  D.  Coit,  original. 

8.  Canton  invoice,  J.  8.  Ellery,  furniture,  original. 

9.  Canton  invoice,  J.  S.  Ellery  and  others,  original,  copied. 

10.  Canton  invoice,  J.  Hartt,  original, 
il.  Canton  invoice,  8.  Russell,  original. 

12.  Canton  invoice.  Pitman  &  Gordon,  original. 

13.  Canton  invoice,  T.  Forbes,  original. 

14.  Canton  invoice,  E.  Dorr,  and  letta:,  original. 

Statement  A,  annexed  to  copy  of  No.  9^  gives  a  substantial  descrip- 
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tion  of  tbe  other  aboye-named  inyoioes^  and  see  Gillett's  Rep.,  p.  61 ; 
J.  P.  Cashing,  Dep.,  No.  103,  infra;  John  S.  Tyler,  Dep.,  No.  92, 
infra,  for  substance. 

No.  15.  Paqua's  bill  of  lading  and  agreement. 

No.  16.  J.  Hartt's  bill  of  lading  and  agreement. 

No.  17.  T.  Forbes'  bill  of  lading  and  agreement. 

No.  18.  Pitman  &  Gordon's  bill  of  lading  and  agreement. 

No.  19.  E.  Dorr's  bill  of  lading  and  agreement. 

Bills  of  lading,  for  the  persons  named,  of  the  inyoices  above  specified, 
except  Paqaa,  whose  invoice  occurs  hereafter.  They  are  all  similar  in 
form  and  substance  to  that  of  Perkins  &  Co.,  which  is  copied,  except 
that  by  the  agreements  the  brig  is  to  have  half  the  net  profits  in  lien 
of  freight,  instead  of  36  per  cent.,  as  in  the  case  of  Perkins  &  Co. 
They  are  original. 

No.  20.  J.  Hartt's  letter  of  instructions  to  Captain  Smith,  (desires 
him  to  sell  his  invoice  separately,  and  the  parcels  separately  if  possible, 
and  if  proceeds  cannot  be  remitted  to  Canton,  to  send  them  to  care  of 
Bichard  D.  Tucker  &  Co.,  Boston.) 

No.  21.  Smith's  account  current  with  EUery  in  Canton,  copied. 

No.  22.  Smith's  rough  account  of  sales  at  Tacna. 

No.  23.  Smiths's  rough  account  of  sales  at  Arequipa. 

[Sales  made  irom  the  Canton  invoices.] — (See  John  S.  Tyler's  d^.,. 
92,  for  description,  and  Gillett's  Bep.,  p.  63,  for  description^ 

No.  24.  Accounts  rendered  by  Exhelme  &  Irriberry  to  Smith,  of 
sales  made  by  them  from  said  invoices. — (See  Gillett's  Bep.,  p.  64.) 

No.  25.  Account  rendered  by  Errea  to  Smith,  of  sales  from  same. — 
(See  Gillett's  Bep.,  p.  66.) 

No.  29.  Smith's  invoice  of  gold  for  Paqua. 

No.  30.  Com.  Bidgeley's  receipt  for  do. — (See  Gillett's  Bep.,  p.  67.) 

No.  31.  Copy  of  certificate  forced  from  Smith  by  Lord  Cochrane. — 
(See  Gillett's  Bep.,  p.  TO.) 

No.  32.  Smith's  protest  respecting  it,  copied. 

No.  33.  Account  of  duties  at  Arequipa,  copied. 

No.  34.  Smith's  claim  on  Arismendi  in  1828,  copied. 

No.  36.  Abadia  to  Smith,  December  12,  1823.— (See  Gillett's  Bep. 
p.  64.) 

No.  36.  Arismendi  to  Smith,  September  19,  1828. 

No.  37.  Arismendi  to  Smith,  September  22,  1828. 

No.  38.  Smith  to  Arismendi,  September  22,  1828. 

No.  39.  Arismendi  to  Smith,  October  2, 1828.    Copy,  extract. 

No.  40.  Arismendi  to  Smith,  October  21,  1828. 

No.  41.  Arismendi  to  EUery. 

No.  42.  Arismendi  to  Ellery,  November  12, 1828, 

No.  43.  Arismendi  to  Ellery,  March  22,  1829. 

No.  44.  Arismendi  to  Ellery,  March  30,  1829. 

{See  OiUeU's  Sep.,  p.  QZ^/ar  subsUmoe.) 

No.  46.  Smith  to  Ellery,  April  26,  1821,  copied. 

No.  46.  Smith  to  Ellery,  August  17,  1821,  copied. 

No.  47.  Smith  to  Ellery,  August  29,  1821. 

No.  48.  Smith  to  Ellery,  October  26,  November  27,  29,  December 
9, 1821. 

Ex.  Doo,  68 9 
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ITo.  49.  Smith  to  Ellery,  March  28, 1822. 
No.  60.  Smith  to  Ellery,  April  18,  1822. 
No.  61.  Smith  to  Ellery,  January  11,  1823. 
No.  62.  Smith  to  Ellery,  May  16, 1824. 

{See  GOkU's  Rep.  p.  65.) 
No.   63.  Smith  to  Commander  Bidgeley,  June  IT,  1821. — (See 
''Papers  from  Navy  Department,  No.  4,") 

No.  64.  Smith  to  Hill,  June  17,  1821. — (EncloseB  copy  of  protest 
at  Arequipa  and  requests  Hill,  United  States  consul  at  Arequipa,  to 
demand  restitution  from  Chile.) 
No.  65.  Smith  to  Howe,  June  20,  1821. 
No.  56.  Smith  to  Howe,  June  29,  1821. 
No.  57.  Smith  to  Howe,  July  1,  1821. 

{See  GiOdVe  Rep.  p.  66.) 
No.  68.  Smith  to  Ridgeley,  December  19,  1821. — (Asks  oouToy  per 
Macedonian,  from  MoUendo  to  Lima ;  immaterial  otherwise.) 
No.  59.  Smith  to  Ridgeley,  February  25,  1822,  copied. 
No.  60.  Smith  to  Provost,  January  4,  1823.— (See  Oillett's  Bep., 
p.  67.) 

No.  61.  Smith  to  Cashing,  (Perkins  &  Co.,)  March  16,  1823. 
No.  62.  Smith  to  Russell,  March  15,  1823. 
No.  63.  Smith  to  Pitman  &  Gordon,  March  16,  1823. 
No.  64.  Smith  to  J.  Hartt,  March  16,  1823. 
.  Letters  stating  the  result  of  their  iuYoioes. 

{Se  CriUeU'tt  Rep, , p.  58,  far  subelcmoe.) 
No.  65    Smith  to  Heman  Allen,  May  11,  1H24. 
No.  66.  Smith  to  M.  Hogan,  February  2,  1825. 

{See  GiUett'a  Rep.,  p.  59. 
No.  67.  Cleveland  to  Smith,  August  7,  1822. 
No.  68.  Cleveland  to  Smith,  August  15,  1822. 
No.  69.  Cleveland  to  Smith,  October  20,  1823. 

{See  GtUett'e  Rep.,  p.  60.) 
No.  70.  W.  D.  Sohier's  memorandum  of  Smith's  statement  on  the 
subject  of  Cleveland's  claim,  copied. 

No.  71.  Copy  of  record,  Cleveland  and  Arismendi,  and  tr. — (See 
Gillett's  Rep.,  p.  60.) 
No.  72.  Account  of  sales  at  Tacna,  for  J.  S.  Ellery  and  al.,  copied. 
No.  73.  Account  of  sales  at  Tacna,  for  E.  Smith  and  al. 
No.  74.  Account  of  sales  at  Tacna,  for  J.  E.  Heron  and  al. 
No.  75.  Account  of  sales  at  Tacna,  for  E  Smith. 
No.  76.  Account  of  sales  at  Tacna,  fur  D.  Coit. 
No.  77.  Account  of  sales  at  Tacua,  for  Paqua. 
No.  78.  Account  of  sales  at  Tacna,  for  S  Russell. 
No.  79.  Account  of  sales  at  Tacna,  for  J.  Haitt. 
No.  80.  Account  of  sales  at  Tacna,  for  T.  Forbes. 
No.  81.  Account  of  sales  at  Tacna,  for  Pitman  &  Gordon. 
IBimUar  to  No.  72,  ixnd  see  CfilleU'e  Rep.,  p.  81,  and  J.  8.  Tyler*a dtp. 
No.  92.) 

No.  82.  Account  current,  J.  S.  Ellery  and  others,  copied, 
Ho.  83.  ^^  E  Smith  and  others. 

No.  84.  **  J.  E.  Heron  and  others. 
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No.  85.  Aooaunt  current,  D.  Goit, 

No.  86.  "  Paqua. 

No.  87.  "  8.  Russell. 

No.  88.  "  J.  Hartt. 

No.  89.  "  T.  Forbes. 

No.  90.  "  Pitman  &  Qordon. 

Similar  to  No.  82.— (SeeGillettRep.,  p.  62;  J.  8.  Tyler  dep.  No.  92.) 

No.  91.  Account  current,  Perkins  &  Co.,  similar  to  No.  82. — (See 
Gillett's  Rep.,  p.  61 ;  J.  8.  Tyler,  No.  92.) 

No.  92.  Deposition  of  John  8.  Tyler,  copied. 

No  93.  Deposition  of  W.  H.  Gardiner,  copied. 

No.  94.  Letter  of  T.  H.  Perkins  to  W.  H.  Gardiner,  April  7, 
1828.— (Immaterial.) 

No.  95.  E.  Smith  to  W.  H.  Gardiner,  May  4,  1828,  copied. 

No.  96.  Deposition  of  Com.  Downes. — (See  Gillett's  Rep.,  p.  36.) 

No.  97.  Deposition  of  Rev.  D.  Leach. — (Gillett's  Rep.,  p.  36.) 

No.  98.  Deposition  of  R.  Sharp ;  No.  99.  Deposition  of  L.  Munn. — 
(See  Gillett's,  Rep.,  p.  37.) 

No  100.  Deposition  of  W.  D.  Sohier,  copied. 

No.  101.  Deposition  of  C.  H.  Miller.— (See  Gillett's  Rep.,  p.  39.) 

No.  102.  Deposition  of  H.  Farnam.— (See  Gillett's  Rep.,  p.  40.) 

No.  103.  Deposition  of  J.  P.  Gushing,  copied. 

No.  104.  Deposition  of  T.  C.  Amory.— (See  Gillett's  Rep.,  p.  42.) 

Papers  from  the  "  Peruvian  jRfe,"  socaUed^  being  a  JUe  of  papers 
traninnitted  with  the  Peruvian  treaty  to  the  State  Department^  and 
which  had  been  formerly  used  in  discussions  between  the  two  govern^ 
ments. 

These  are  referred  to  by  their  original  numbers  in  the  file. 

No.  4.  Copy  of  account  current  Smith  &  Arismendi,  November  30, 
1819  ;  copied. — (See  J.  infra  ) 

No.  6.  Translation  of  instruction  from  Arismendi  to  Exhelme  and 
Irriberri. — (See  Gillett  Rep.,  p.  46 ;  see  Fiscal's  Opinion  I,  No.  4,  of 
Carvallo's  documents,  in  which  the  above  are  referred  to.) 

No.  9.  Heron's  testimony  before  court  at  Lima;  copied. 

No.  1 1.  Letter  Meroier  to  Smith,  May  16, 1822.— (See  Gillett,  Rep. 
p.  48.) 

No.  18.  Yaldivieso  to  Stewart,  October  10,  1822. 

No.  19.  StewarttoValdivieso,  September  26,  1822.  Correspondence 
between  Oom.  Stewart  and  Peruvian  minister,  copies  of  the  material 
extracts,  referring  to  and  identifying  the  above  *^  Instructions.'' 
(No.  6,)  are  transmitted. 

No.  20.  Protest  of  J.  E.  Heron,  similar  to  those  of  Howe  &  Joneff 
already  mentioned  ;  therefore  omitted. 

No.  23.  Remarks  omitted,  being  remarks  of  claimant  in  the  case 
against  Peru. 

Papers  referred  to  which  are  on  the  Jiles  of  the  State  Department. 

No.  1.  Oom.  Stewart  to  Secretary  of  State,  ^pril  30,  1822. 
No.  2.  C!om.  Stewart  to  Supreme  Director  of  Chile,  April  16,  18S1. 
No.  3.  Supreme  Director  to  Stewart,  April  24, 1822. 
(Ciopies  of  extracts  transmitted.) 
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No.  4.  Michael  Hogan  to  Supreme  Director,  February  19|  1822, 
(asking  attention  to  this  claim;  omitted,  being  otherwise  imma- 
torial.) 

No.  6.  T.  H.  Perkins  to  Secretary  of  State,  August  8, 1822,  ex- 
tracts copied. 

Papers  referred  iofrom  iheJUes  of  the  Navy  Department. 

No.  1.  Commodore  Bidgeley  to  Secretary  of  Navy,  May  16,  1821. 

All  that  is  material,  is  quoted  verbatim  in  the  '^  answer  to  Mr. 
Carvallo's  memorial,"  note  196. 

No.  2.  Same  to  the  same,  August  28,  1821. 

No.  3.  Same  to  the  same,  November  1,  1822. 
(Material  extracts  are  copied.) 

No.  4.  Smith  to  Ridgeley,  June  17,  1821.— (Copied.) 

No.  6.  Ridgeley  to  Provost,  September  6.  1821. 

No.  6.  Provost  to  Ridgeley,  September  17, 1821. 

No.  7.  Ridgeley  to  Sup.  Director,  October  10,  1821.— (Copied.) 

No.  8.  Sup.  Director  to  Ridgeley,  October  12,  1821. 

The  above  letters  are  cited  in  note  10,  of  the  ''  answer  "  to  Carvallo, 
and  a  correct  statement  of  the  facto  esteblished  by  them  is  given  in 
the  text.    It  is  not  neeessary  therefore  to  copy  them,  except  No.  7. 

No.  9.  Extracto  from  Commodore  Ridgeley's  journal. — (Omitted 
as  immaterial.) 

No.  10.  Commodore  Stewart  to  Secretary  of  Navy,  May  5, 1822. 

Cited  by  claimant  solely  for  Commodore  Stewart's  expression  of 
opinion  in  regard  to  San  Martin  and  Cochrane,  viz:  ^^twot^^fhe 
greatest  rogues  existing."    The  rest  of  the  letter  is  omitted  therefore. 

Papers  referred  to,  which  were  JUed  in  the  Attorney  OeneroTs  offloe^ 
with  the  memorial  of  T.  0.  Amory  and  others j  daiming  indemnity  under 
{he  Peruvian  treaty  for  confiscation  of  Macedonian  and  cargo. 

A. — Original  notarial  certificate  of  final  decree  of  condemnation. — 
(Unimportant,  omitted.) 

B.— Sworn  translation  of  same.^ — (Omitted  for  same  reason.) 

C. — Full  copy  of  records  of  the  prize  court  which  condemned  the 
brig. — (Not  neeided,  omitted.) 

D.— Sworn  translation  of  same. — (Omitted  for  same  reason.) 

£. — Extracto  from  correspondence  in  Department  of  State,  omitted; 
not  material. 

F._Certificate  of  Registry  of  Macedonian.— (Registered  in  Boston 
as  property  of  John  S.  £llery.)  The  fact  of  her  American  register  is 
not  disputed  by  either  party ;  the  copy  is  therefore  omitted. 

O. — Original  bill  of  lading  of  Henry  Farnum's  shipment  at  Boston, 
on  the  Macedonian's  outward  voyage.  Farnum  was  one  of  the  twenty- 
nine  Bostjn  shippers  mentioned  m  J.  S.  Tyler's  deposition,  No.  92. 
The  above  is  aprinted  form  of  bill  of  lading,  and  contract  with  J.  8. 
EUery  endorsed  thereon,  used  for  i^l  said  shippers.  The  contract  is 
for  a  voyage  to  South  Aitierica  and  sales  and  returns  to  the  United 
States  of  America^  or  from  South  America  to  Canton,  for  investment 
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of  prooeedsy  and  retarns  thenoe  to  the  United  States.  Ellerj  to  hare 
one-balf  net  profits  in  lieu  of  freight. — Cited  by  claimant  to  show  that 
the  idea  of  a  Canton  voyage  originated  in  Boston. — ^Unnecessary  to 
copy  it. 

U. — Copy  of  contract — Smith  &  Mercier. — (Copied  A  A  of  doca- 
ment  filed  by  Carvallo  with  his  second  note.) 

I. — Original  of  account  current  settled  between  Arismendi  &  Smith, 
November  30, 1819.— (See  J.) 

J. — Sworn  translation  of  ditto,  copied. 

K. — Original  bill  of  lading  for  $30,000,  shipped  by  Mercier  at  San 
Bias,  copied. 

L.— Letter— Smith  to  EUery.— (See  Oillett's  report,  p.  11.) 

M. — Original  Canton  invoice— J.  S.  EUery  and  others. — (See  No.  9, 
**  further  proof.") 

N. — Original  bill  of  lading  of  same. 

O. — Original  bill  of  lading  of  Paqua,  similar  to  Perkins  Ss  Co.'s 
bill  of  lading,  already  copied. 

P. — ^Letter  of  instructions — Perkins  &  Co.  to  Smith,  copied. 

Q. — Copy — ^Perkins  &  Co.'s  Canton  invoice. — (See  the  copy  already 
given,  with  T.  H.  P.'s  memorial.) 

B. — Copy  of  bill  of  lading  of  Perkins  &  Co.'s  invoice,  already  given 
with  T.  H.  P.'s  memorial. 

8. — Original  invoice  of  T.  B.  Howe's  shipment  at  MoUendo. — (See 
"I,  Carvallo's  documents,  No,  3.") 

T. — Copy— Smith  to  Heron,  December  1,  1821. 

U. — Copy— Smith  to  Heron,  December  4,  1821. — (Not  material  for 
this  case.) 

v.— Copy— Smith  to  Howe,  December  4,  1821.— (Gillett,  p.  74.) 

W.— Copy  of  invoice,  in  Smith's  book.— (See  "S.") 

X. — Original  bill  of  lading  of  ditto,  copied. 

Y. — Original  and  translation  of  Thwaites'  bill  of  cocao;  immaterial, 

Z. — Letter — Arismendi  to  Smith ;  immaterial. 

A  A.— Smith  to  Howe,  May  9,  1822.— (See  "b"  infra.) 

B  B. — Smith  to  Thwaites,  May  9, 1822,  omitted;  immaterial. 

C  C— Smith  to  EUery,  August  9,  1822,  omitted;  immaterial. 

D  D.— Smith  to  E  lery,  September  11,  1822,  copied. 

E  E. — Mercier  to  EUery,  May  11,  1819,  copied. 

F  P. — Mercier  to  EUery,  August  22,  1819,  immaterial ;  omitted. 

G  G. — Mercier  to  EUery,  January  11,  1820;  extracts  copied. 

H  H.— Mercier  to  EUery,  May  16, 1822.-(See  GiUett's  report,  p.  48.) 

1 1. — Copy  of  J.  P.  Cushing's  deposition. — (No.  7,  of  paper  filed 
with  T.  H.  P.'s  memorial.) 

J  J. — Henry  Farnum's  affidavit,  copied. 

K  K.— T.  C.  Amory's  affidavit,  copied. 

L  L. — Certificates  that  T.  C.  Amory  and  al.  are  executors  of  J.  S. 
EUery,  from  the  proper  authorities,  omitted  as  formal. 

M  M. — Certificate  that  Henry  Farnum  is  administrator  of  E. 
Smith. — (Omitted,  same  reason  as  L  L.) 

N  N.— John  S.  Tyler's  affidavit.— (See  <' further  proof,"  No. 
92.") 

O  0.— W.  H.  Gardiner's  affidavit,  copied. 
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g  S.— Statement  of  claim  of  T.  G.  Amory  et  al, — (Immaterial  in  tbia 
case.) 

T  T. — Certificate  from  state  department  of  Maseachnsetts  to  au- 
thenticate L  L  and  M  M. 

V  V. — Certificate  from  same,  to  authenticate  B,  J,  Y,  Z ;  J  J, 
K  K,  N  N,  0  0,  and  execation  of  the  memorial. — (Omitted,  being 
merely  formal  matters.) 

Additional  documents  forwarded  July  26,  1847. 

a. — Original.     Letter,  Smith  to  Howe,  December  4, 1841,  copied. 

b. — Original.     Same  to  same,  May  9,  1822,  copied. 

c. — Howe's  bill  of  personal  expenses  at  Lima. — (Immaterial.) 

d. — Manifest  of  Macedonian's  cargo,  Callao,  December,  1821. — (Im- 
material.) 

e. — Howe's  account  current  rendered  to  prize  court,  headed  *^  Con- 
signment by  E.  Smith,  in  account  with  S.  B.  Howe." — (Shows  excess 
of  charges,  expenses,  &c.,  over  sales,  to  amount  of  |2,516  3  reals. 
Kothing  else  in  it  material ;  it  is  therefore  omitted.) 

; — Pitman  and  Gordon's  invoice  of  goods  shipped. — (See  ''No. 
further  proof.") 
— Paqua's  invoice 
. — Paqua's  2d  invoice.     Similar  to  those  of  the  other  Canton  mer- 
chants, except  that  Paqua  is  described  as  a  Hon^  merchant. 

♦. — D.  W.  Coit's  receipt  for  proceeds  of  his  invoice. — (No  7, 
further  proof,)  copied. 

Report  of  R.  H.  Gillett,  Solicitor  of  the  Treasury,  May  29,  1848, 
to  Mr.  Buchanan,  Secretary  of  State,  upon  the  memorials  and  testi- 
mony filed  on  both  sides,  giving  an  abstract  of  the  material  evidence, 
copied. 

Mr.  Carvallo  to  Mr.  Buchanan,  December  26,  1848. — (A  second 
memorial,)  copied. 

Documents  referred  to  by  Mr.  CarvaUo^  and  copies  of  which  he  files. 
Bundle  A. — 

A. — Smith  to  Mercier,  Mercier  to  Arismendi,  Arismendi  to  Abadia, 
copied. 

I   B. — Mercier's  order  on  Amador,  and  Smith's  endorsement  of  do.  to 
Arismendi,  copied. 

C. — Smith's  receipt  to  Lascano,  and  note  on  it,  by  Lascano's  affi- 
davit.— (See  Gillett's  Report,  page  3.) 

.    This  is  another  deposition  of  Lascano,  authenticating  the  papers 
described  in  Gillett. 

D. — Smith  to  Abadia  y  Blanco,  copied. 

E,  F,  G. — Depositions  authenticating  the  signatures  of  Smith, 
Mercier,  and  Arismendi,  to  the  foregoing.  Omitted  ;  the  substance  is — 
W.  D.  Schier  certifies  to  E.  Smith's  signature,  B.  S.  Cleveland  to 
signatures  of  Mercier,  Smith,  and  Arismendi. 
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BwfuOeB.— 


A  B  C. — ^Letters,  Ellery  to  Ariamendi,  copied. 
Authentication  by  competent  evidence  of  EUery's  signature  to  above ; 
omitt^,  the  fact  not  being  disputed. 

Bundle  C— 

A  — ^Letter,  Smith  to  Cleveland,  copied. 
B. — Account  current,  Smith  &  Arismendi,  copied. 
Authentication  of  do.  by  Cleveland ;  not  copied,  the  point  not  being 
in  dispute. 

Bundle  D.^ 

(See  statement,  and  copies  of  material  parts  of  this  document,  here- 
with transmitted.) 

Bwndle  E.— 

A. — Deposition  of  K.  J.  Cleveland,  copied. 
B. — Deposition  of  Larrana^a,  copied. 
C. — Deposition  of  8.  F.  Tracy,  copied. 
D. — Provost  to  State  Department,  copied. 

Bundle  F.~ 

A. — Carlisle's  memorial,  copied. 

B. — Copy  from  Salem  Gaaette,  copied. 

C. — Lord  Cochrane's  proclamation,  copied. 

Beply  of  Mr.  Hunter  to  Mr.  Carvallo,  copied. 
Supplementary  memorial  of  T.  H.  Perkins,  copied. 
Memorial  of  T.  C.  Amory  and  others,  executors  of  J.  S.  EUery, 
and  administrator  of  E.  Smithy  copieJ. 

Synopsis  of  additional  proof  forwarded  with  the  foregoing  memo- 
rials, copied. 

Remarks. — The  synopsis  gives  the  substance  of  all  the  proof  so 
fully  as  to  render  copies  unnecessary,  except  of  the  following : 

No.  105.  George  M.  Dexter  to  T.  H.  Perkins,  copied. 

No.  106.  W.  H.  Gardiner  to  T.  H.  Perkins,  copied. 

No.  107.  Larraflaga  to  T.  H.  Perkins,  copied. 

No.  109.  W.  H.  Gardiner  to  T.  H.  Perkins,  copied. 


Mr.  Carvallo  to  Mr.  Buchanan. 

[Tnaslation.] 

Legation  of  Chile  in  the  Ukitbd  States, 

Waahington^  November  28,  1846. 
The  nndersiened,  envoy  extraordinary  and  minister  plenipotentiary 
of  Chili,  has  the  honor  to  submit  to  the  honorable  Secretary  of  State 
of  the  United  States  a  memorial  of  the  facts  relative  to  the  capture  of 
a  certain  sum  of  money  made  in  the  valley  of  Si  tana,  in  the  territory 
of  Peru,  by  an  officer  of  the  Chilian  squadron,  in  the  month  of  May, 
1821 ;  which  money  is  the  object  of  a  claim  made  on  the  government 
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of  Chile  hj  that  of  the  United  States,  in  the  name  of  an  American 
citizen,  nnder  the  erroneous  supposition  of  its  being  the  property  of 
a  neutral.  It  is  accompanied  oy  a  file  (cuademo)  containing  seven- 
teen law  papers,  (expedienies^)  with  the  documents  enumerate  in  the 
index  at  the  end ;  each  marked  with  the  letters  A  to  L,  and  em- 
bracing together  three  hundred  and  thirty-one  written  pages. 

The  undersigned  has  confined  himself  exclusively  to  demonstrating 
that  the  said  property  seized  in  the  enemy's  territory  was  Spanish, 
and  was  consequently  enemy's  property,  subject  to  legal  capture; 
after  which  he  enters  immediately  into  the  intrinsic  merits  of  the 
case,  the  justice  or  injustice  of  the  claim,  as  he  promised  the  honor- 
able Secretary  of  State  in  the  conference  on  Wednesday,  the  11th 
instant. 

The  undersigned  has  refrained  from  advancing  the  exception  of 
prescription,  which  has  been  already  sufficiently  developed  by  the 
Chilean  ministry  and  the  American  envoys  accredited  to  its  govern- 
ment ;  not  that  he  has  any  intention  to  renounce  it,  in  this  or  in  any 
case  of  the  same  class,  as  that  would  be  to  disavow  and  abandon  one 
of  the  titles  of  acquisition  which  the  law  of  nations  and  the  codes  of 
all  countries  acknowledge  as  legitimate  and  peremptory ;  but,  in  order 
to  manifest  his  deference  towards  the  government  of  the  United 
States,  and  to  show  that  the  refusal  to  admit  the  claim  was  based  on 
principles  of  strict  justice  and  equity,  independent  of  that  ground  of 
exception,  and  that  the  harsh  and  unexampled  reproaches  which  have 
been  addressed  to  his  government  by  more  than  one  of  the  public 
functionaries  of  the  United  States,  have  been  as  unreasonabie,  as 
irreconcilable  with  the  amitjr  which  the  government  of  Chile  has,  with 
pleasure,  endeavored  to  cultivate  with  that  of  the  United  States,  and 
with  the  respect  and  consideration  due  to  each  other  by  nations,  great 
and  small,  powerful  and  weak. 

The  importance  of  the  subject,  arising  not  so  much  from  the  amount 
of  the  demand  as  from  its  character,  induces  the  undersigned  to  re- 

Suest  the  honorable  Secretary  of  State  not  to  allow  the  accompanying 
ocuments  to  be  taken  from  his  department  without  proper  precau- 
tions, as  the  loss  or  detention  of  several  of  them  would  be  irreparable. 

If  there  should  be  a  doubt  as  to  the  exactness  of  those  pieces  of 
evidence  which  come  merely  authenticated  by  the  minister  of  foreign 
relations  of  Chile,  the  honorable  Secretary  of  State  may  easily  have 
them  proved  in  Chile  or  Peru,  by  means  of  the  envoys  of  his  govern- 
ment in  both  those  countries ;  or  the  undersigned  will  take  measures 
for  having  this  done,  if  the  honorable  Secretary  should  wish  it. 

If  the  Secretary  of  State  should  require  any  verbal  explanation  with 
regard  to  any  passage  in  the  memorial  or  tbe  accompanying  docu- 
ments  in  support  of  it,  the  undersigned  will  take  great  pleasure  in 
satisfying  his  desire  without  delay. 

The  undersigned  has  the  utmost  satisfaction  in  offering  to  the  hon- 
orable Secretary  of  State  of  the  United  States,  the  assurance  of  his 
respect  and  cordial  esteem,  with  which  he  has  the  honor  to  be,  the 
Secretary's  most  attentive  and  obedient  servant. 

M.  CARVALLO. 

Hon.  J.  BUCHANAK, 

Secretary  of  State. 
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HVandaUon  of  ihe  memorial  of  Don  Manuel  CarvaUoj  Minister  Plenipo- 
tentiary of  ChUe^  addreeaed  to  the  Department  of  State  on  the  2Bth 
November^  1846,  respecting  the  daim  of  certain  American  citizens 
against  the  Republic  of  Chile  ^  on  account  of  the  capture  of  money  and 
ciher  ^ects  by  Chilean  forces^  in  the  vaUey  of  Bttana^  in  Peru^  in  the 
month  of  May^  1821,  wUh  a  list  €f  the  documents  eubmitted  at  the 
same  time  in  proof  , 

Note  by  the  Translator. — The  Spanish  word,  ^^expediente^**  which 
will  be  frequently  foand  in  the  following  paper,  means  a  ooUedion  or 
file  of  documents  relating  to  a  case  before  a  court.  It  also  means  the 
case  of  one  of  the  parties  Usetf  bat  is  not  employed  in  that  sense  here. 
The  word  ^^cuademo,"  here  rendered  a  fue^  means,  properly,  any 
papers  sewed  together  in  the  form  of  a  booh  or  pamphlet.  The  word, 
''expedicion,''  is  used  in  the  papers  herein  cited,  as  meaning  an  expe- 
diiionf  or  enterprise,  or  adventure,  and  also  tAe  vessd  in  which  it  was 
made. 

Trandaivon  of  papers  accompanying  the  letter  dated  November  28th, 
1846,  from  Don  Manuel  OarvaSUoy  Envoy  Extraordinary y  {£c.,  of 
ChUey  respecting  a' daim  of  certain  American  citizens  against  the  gov^ 
emment  of  ChUe. 

Memorial  of  th^  facts  relative  to  the  capture  of  a  certain  sum  of  money ^ 
in  the  vcJley  of  Sitana^  in  the  Peruvian  territory y  by  an  officer  of  the 
Chilean  squadrony  in  the  month  <^  Mayy  1821. 

The  battle  of  Maypiu,  on  the  6th  of  April,  1818,  annihilated  the 
SiMinish  army  in  the  Chilean  territory ;  and  being  thus  freed  from  ene- 
mies in  the  boeom  of  our  country,  we  took  the  offensive  and  pursued 
them  into  Peru,  with  the  three  objects — of  depriving  them  of  a  rich  re- 

S'on,  the  centre  of  their  hostilities  against  Chile,  of  expelling  them 
>m  our  coasts,  and  of  liberating  a  sister  nation. 

On  the  28th  of  February,  1819,  the  Chilean  squadron  blockaded 
Oallao,  the  principal  port  of  Peru,  and  the  Viceroy  acknowledged  our 
raperiority  on  8ea.(l)  On  the  20th  of  August,  1820,  all  the  ports 
•f  the  Yiceroyalty^  from  Iquique  to  Guayaauil,  were  declared  in  a 
state  of  blockade.  A  brilliant  squadron  ana  a  numerous  army,  for 
landings  sailed  on  the  same  day  from  Valparaiso,  for  the  purpose  of 
making  that  blockade  effective ;  and  after  several  partial  engagements 
on  land  and  on  sea,  Lima,  the  seat  of  the  Spanish  Viceroys,  was  taken 
by  the  Chilean  army,  on  the  10th  of  July,  1821.(2) 

I  have  presented  this  rapid  sketch  in  order  to  dissipate  the  error  of 
the  American  claimant,  who  asserts  that  there  was  no  war,  properly 
■peaking,  between  Chile  and  Peru,  at  the  time  of  the  seizure  in  Sitana. 
There  was  wary  with  all* its  natural  consequences,  not  only  against  the 

(1)  De^Mtch  of  the  Viceroy  Pesaela,  of  the  6th  August,  1819,  to  the  Qovemor  of  Val- 
divia,  inaerted  in  the  OaaHa  MmuHnal  of  Chile,  No.  42,  toI  2,  of  which  I  saw  a  collection 
eleren  yean  ago,  either  in  the  libiary  at  the  Capitol  or  in  the  Department  of  State. 

(2)  Gatda  MituMmat  of  Chile,  from  August  28,  1820,  to  the  end  of  that  year. 


Digitized  by  VjOOQIC 


138  SEIZUBE  OF  PROCEEDS  OF  CARGO 

armed  enemy,  but  against  the  nation  in  general,  it«  subjects  and  their 
property,  all  of  which  is  embraced  in  the  number  of  things  belonging 
to  the  enemy. 

Don  Pedro  Abadia  and  Don  Jos^  de  Arismendi,  both  Spaniards, 
most  devoted  to  the  Spanish  canse,  formerly  factors  of  the  privileged 
commercial  company  called  the  Philippine  Company y  enjoyed  distin- 
guished consideration  at  Lima  from  the  immense  extent  of  their  bnsi- 
ness,  their  wealth,  and  the  effective  services  rendered  by  them  to  the 
government.  These  advantages  secured  to  them  special  favors  from 
the  viceroy,  to  which  no  Peruvian  or  a^y  other  Spaniard  could  ven- 
ture to  aspire.  It  should  be  borne  in  mind  that,  in  Peru,  a  Spanish 
colony,  subject,  like  others  established  in  like  manner,  to  peculiar 
laws,  no  foreigner,  to  whatsoever  nation  he  might  belong,  could  make 
contracts,  or  trade,  or  go  there,  under  penalty  of  loss  of  life  and  pro- 

Eerty ;  that,  even  though  he  should  have  the  royal  permission  to  trMde, 
e  could  never  pass  beyond  the  port.s  in  which  he  was  obliged  to  sell 
his  goods ;  nor  could  he  be  master,  or  pilots  or  seaman  in  the  south 
seas ;  and  that  if  any  foreign  vessel  should  enter  the  Indies,  or  the 
islands  thereto  appertaining,  she  was  subject  to  be  confiscated,  with 
all  the  goods  on  board. (3) 

Arismendi  was  enabled  to  overcome  all  these  difficulties.  Availing 
himself  of  the  conflict  between  Chile  and  his  government,  and  of  the 
want  of  funds  in  the  public  treasury,  he  obtained  permission  Irom  the 
viceroy  to  introduce  into  Lima  goods,  the  value  of  which,  in  Asia  or 
Europe,  should  not  exceed  $200,000,  on  board  of  one  or  two  vewitU  </ 
any  nation  which  he  might  choo8e^  for  which  privilege  he  paid  into  the 
public  treasury,  as  a  donation,  $50,000,  and  ho  advanced  $150,000  on 
account  of  the  duties  which  he  would  have  to  pay  on  such  importation. 
Such  is  the  effect  of  the  authentic  document  accompanying  this  memo- 
rial, officially  drawn  up  at  Lima,  on  the  3d  of  November,  1819,  before 
the  public  notary,  JosI  de  Cardenas,  in  which  are  inserted  the  report 
of  the  minister  of  the  royal  treasury  upon  the  proposition  of  Arismendi, 
and  the  decree  of  approval  of  the  Viceroy  Pezuela.(4) 

In  order  to  carry  into  effect  bis  contemplated  adventure  to  China, 
without  exposing  himself  to  immediate  capture,  Arismendi  required  a 
neutral  vessel,  or  at  least  one  which  had  the  appearance  of  being  so. 
The  American  schooner  Mcu^edonian,  whose  captain,  £liphalet  Smith, 
had  before  served  in  other  expeditious,  affairs  of  business,  or  secret 
agencies,  was  the  best  adapted  for  the  purpose ;  and,  on  the  25'h  of 
November,  1819,  Don  Jose  de  Arismendi  concluded  a  contract  with 
Captain  Smith  in  the  following  articles: 

1.  That,  having  obtained  license  from  the  government  to  make  an 
importation  from  Canton  into  Callao,  upon  the  conditions  set  forth  in 
the  contract  with  the  royal  treasury,  he  assigned,  as  a  capital  tor  the 
purpose,  the  sum  of  two  hundred  and  fifty  thousand  dollars,  as  stock 
in  China,  to  be  laid  out  in  merchandise  of  that  empire,  which  was  to 
be  shipped  in  the  American  schooner  Macedonian,  under  the  charge 
of  Captain  Smith. 

(S)  LttWB  1,  4,  6,  and  7,  title  27,  book  9,  of  the  Recopdadon  de  Ltgn  de  LuHat;  law  22,  title 
SO,  and  law  11,  title  44,  of  the  same  collection. 
(4)  See  the  file  of  documents,  pages  76  to  82. 
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2.  Tba^,  in  consideration  that  the  yesBel  was  to  hegin  her  voyage 
from  San  Bias,  AriBmendt  bound  himself  to  place  on  board  of  her  at 
that  port  fifty  thousand  dollars  to  serve  as  payment  at  Canton,  in 
party  for  the  merchandise  to  be  purchased. 

3  That  Smith  expected  to  raise  in  Canton  the  remainiDg  sum  of 
two  hundred  thousand  dollars,  on  condition  of  allowing  a  sum  equal 
to  one-half  of  the  amount  borrowed  as  profits  to  the  lender,  or  on  terms 
less  onerous. 

4th.  That  the  interest  or  shares  in  the  two  hundred  and  fifty 
thousand  dollars  thus  to  be  laid  out  at  Canton,  should  be  divided  in 
the  foil  wing  manner,  to  wit: 

To  Arismendi,  for  his  license  and  the  fifky  thousand  dollars 

advanced  by  him  as  capital $100,000 

To  Smith,  for  his  schooner,  the  Macedonian 50,000 

To  the  lender,  for  the  two  hundred  thousand  dollars  lent...  100,000 

Equal  to 250,000 


It  being  understood  that,  if  in  place  of  the  fifty  per  cent,  which  the 
loan  was  supposed  to  cost,  it  could  be  obtained  for  less,  the  difference 
saved  to  the  profit  of  the  adventure  should  be  divided,  in  proportion, 
between  Arismendi  and  Smith. 

6th.  That  all  the  parties  interested  should  run  the  same  chance  in 
the  enterprise  from  the  moment  of  its  commencement  at  Canton  to 
that  of  the  sale  of  the  cargo  at  Lima,  which  sale  should  be  made  by 
the  hands  of  Arismendi,  and  the  distribution  of  the  proceeds  to  be  im- 
mediately made  among  parties  interested. 

6th.  That  both  the  contracting  parties  should  sign  instructions  for 
bringing  the  vessel  in  (recalada)  on  the  coast  of  Peru,  which  were  to 
1)0  obeyed  punctually  by  Captain  Smith.  It  was,  moreover,  provided 
that,  as  Captain  Smith  was  bound  by  a  contract  with  the  owner  of  the 
schooner  Macedonian,  the  portion  of  interest  in  the  adventure  repre- 
aented  by  her,  should  be  subject  to  the  conditions  of  thid  latter  con- 
tract, and  that  Arismendi  should  grant  Captain  Smith  the  right  to 
ship,  for  his  own  account  and  his  own  exclusive  profit,  an  amount  of 
eargo  equal  in  value  to  twelve  or  fifteen  thousand  dollars. (5) 

Six  months  before  the  concluftion  of  this  contract,  on  the  5th  of  May, 
181U,  Smith  had  sold,  or  rather,  had  agreed  to  sell,  to  Don  Felipe 
Mercier,  of  Baltimore,  residing  in  Lima,  the  half  of  the  schooner  Mace- 
donian for  |15,000.(6)  But  as  the  purchaser  had  from  the  first  op- 
posed this  voyage  to  China,  as  he  himself  declared  in  the  said  contract 
in  exercise  of  the  right  reserved  to  themselves  by  the  parties  thereto^ 
Smith  prevailed  on  Mercier  to  transfer  to  Arismendi  his  half  of  the 
vessel,  which  was  done  at  Lima,  on  the  4th  of  December  of  the  same 

(5)  Copy  of  the  contract,  attached  by  Commodore  Stewart,  commander  of  the  FrrinKlin,  to 
the  elaim  addreaaed  by  him,  in  the  name  of  Smith,  to  the  PeruTtau  government  in  Auguat, 
1S29.— (See  the  file  of  doeamenta,  pagea  109  to  HI.)  Acknowledged  by  Commodore  Stew- 
art in  hia  official  note  of  Aoguat,  Itfitd,  page  93. 

(6)  Contract  of  bargain  and  aale  between  CapUin  Eliphalet  Smith  and  Felipe  Mercier,  at 
pagea  ISi  and  129  of  th^  file  of  doeamenta;  confirmed,  moieoTer,  by  Commodore  Stewart's 
•tAtameBt  in  behalf  of  Smith  in  page  95  of  hia  said  note. 
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year.  (7)  On  the  following  day,  the  6th  of  December,  Smith  receired 
from  Arismendi,  through  the  hands  of  Mercier,  the  sam  of  $3,600, 
one  half  of  the  expenses  allowed  to  him  as  half  owner  of  the  schooner, 
given,  as  he  says,  on  account  of  the  voyage  about  to  be  undertaken. (8) 
The  signatures  of  Captain  Smith  on  the  documents  mentioned 
were  judicially  compared,  by  three  public  notaries  of  Lima,  with 
others  of  the  same  person  on  the  public  registers  and  declared  to  be 
autographs.  (9)  Smith  himself  confesses  that  he  received  both  these 
sums  from  Don  Jos^  de  Arismendi,  though  he  has  ventured  to  involve 
that  confession  in  frivolous  falsehoods.  (10^ 

Don  Francifeco  Xavier  Ipina,  one  of  tne  persons  employed  in  the 
house  of  Abadia  and  Arismendi,  being  interrogated  under  oath,  de- 
clared on  the  23d  of  March,  1822,  that  ^'he  knew  and  was  certain 
that  Don  Jos^  de  Arismendi  had  an  interest  in  the  ownership  {dominio) 
of  the  bri^-schooner  Macedonian,  as  would  appear  by  the  books  of  said 
Arismendi,  on  which  would  be  found  the  amount  held  by  him  in  the 
said  vessel. "(11) 

The  books  of  Arismendi,  which  were  at  Lima  under  the  charge  of 
Don  Francisco  Augustine  de  Argote^  the  trustee  (depoMario)  of  the 
sequestrated  property,  being  examined,  the  said  Argote  declared 
''that  in  the  large  book,  on  the  second  leaf,  was  an  account  current 
opened  for  the  Macedonian,  which  contains  only  one  entry  under  date 
of  July  1,  1820,  of  $18,500  stated  to  be  the  amount  of  one  half  of  the 
value  of  the  vessel  and  advances  made  to  her  captain  for  expenses,  re- 
ferring to  the  day  book  ;  and  that  on  the  latter  book  appears  f  15,000  as 
the  value  of  the  said  half,  ceded  by  Don  Felipe  Mercier,  and  $3,500 
delivered  to  Captain  Smith  for  the  expenses  of  the  expedition  which 
he  was  to  undertake  to  Panama,  San  Bias,  and  Canton.  There  is  also 
(he  adds)  in  a  rough  note,  (barradory)  written  by  Don  Job6  de  Aris- 
mendi himself,  dated  November  30,  1821,  on  the  state  of  his  partner- 
ship with  Don  Pedro  Abadia,  the  same  entry  of  $18,500  as  the  amount 
of  one-half  of  the  value  of  the  schooner  Macedonian.  "(1^) 

Don  Manuel  Loro,  captain  of  a  ship,  declared  at  Callao  on  the  4th 
of  May,  1822,  that  he  had  learned  from  the  mouth  of  Arismendi  him- 
self the,  fact  of  the  purchase  made  by  him  of  the  half  of  the  schooner 
Macedonian,  and  that  the  Spanish  merchants  in  Lima  held  several  ves- 
sels under  the  same  disguise,  among  whom  was  Don  Francisco  Xavier 
Ircul,  owner  of  the  Anglo  American  vessel  Pallas.  (13) 

It  is  therefore  unquestionable,  that  the  Spaniard  Don  Jos6  de  Aris- 
mendi, in  order  to  carry  into  effect  the  voyage  to  Canton  for  which  he 
had  purchased  the  right  from  the  Viceroy  of  Peru  for  a  heavy  sum, 
first  made  a  contract  with  the  captain  of  the  schooner  Macedonian, 
whereby  the  latter  was  made  his  agent  or  partner,  and  then  purchased 

(7)  Deed  of  tnnifer  from  Mercier  to  Arismendi,  at  ^^gta  122  and  123  of  the  file  of  docu- 
ments. 

(8)  Receipt  of  Ckptain  Smith,  on  page  190  of  the  file  uf  documents. 

(9)  Certificate  eiven  at  Lima  on  the  21st  of  May,  1831,  certified  at  panes  198  and  19T  of 
the  file  of  docnments.  HO)  See  the  piotest  of  Smith  at  page  105  of  the  file  of  docuDonCi. 
(10)  See  his  protest,  with  evidence,  at  page  105  of  the  file  of  docnments. 

(U)  JudidAl  declaration  of  Don  Frandsco  Xavier  Ipina  at  page  171,  of  the  file  of  doca* 
ynents. 

(12)  See  file  of  docamentg  page  173. 

(13)  File  of  documents  page  167. 


Digitized  by  VjOOQIC 


OF  THS  BBia  MACEDONIAN.  141 

the  half  of  the  sane  schooner,  and  paid  the  price  and  half  of  the  ex- 
penses, which  made  him  part  owner  of  tbe  vessel,  freights,  &c. 

But  before  drawing  any  deduction^  I  will  continue  the  narrative  of 
the  circumstances,  without  omitting  anything  important,  even  though 
it  should  at  first  sight  seem  trivial. 

The  schooner  Macedonian  sailed  from  Callao  at  night  in  order  not 
to  be  molested  by  the  Chilean  squadron.  Her  captain  had  forgotten 
the  vessel's  manifest,  (patenie^)  which  was  at  that  time  deposited  in 
the  Viceroy's  office.  Smith  went  back  for  it  nine  miles  to  Abadia's 
house,  and  the  latter  went  at  midnight  to  the  Viceroy's  palace,  whose 
&vor  he  enjoyed,  in  order  to  get  the  paper,  and  thus  to  facilitate  the 
immediate  departure  of  the  vessel.  ( U) 

The  schooner  stopped  at  San  Bias,  and  there  Smith  received,  on  the 
7th  of  May,  1820,  agreeably  to  the  second  article  of  the  contract  of 
association  of  November  26,  1819,  not  only  the  |50,000  stipulated  for 
the  business  in  China,  but  also  as  much  more  as  would  make  the  whole 
amount  $78,641  7  reals.  This  sum  was  delivered  to  him  on  board  of 
the  American  frigate-of-war  Macedonian,  by  Don  Vicente  de  Lazcano, 
the  agent  of  Abadia  and  Arismendi,  and  as  it  consisted  not  only  of 
coined  money,  but  also  of  ingots  and  bars  of  silver  and  gold  dust^ 
Lazcano  made  at  the  foot  of  the  receipt  signed  by  Eliphalet  Smith,  a 
note  or  enumeration  of  the  various  amounts,  for  the  information  of  his 
principals,  which  ended  in  the  following  words : 

*'  These  78,641  dollars  7  reals  are  delivered  by  me  to  the  captain  or 
supercargo  of  the  American  schooner  Macedonian,  Eliphalet  Smith,  on 
aaxfuni  ofiht  house  of  Abadia  and  Ariamendi  of  Lima^  to  be  invested 
at  Canton,  whither  he  is  going  with  his  vessel,  agreeably  to  the  in- 
structions of  those  gentlemen,  that  he  should  bring  the  cargo  of  mer* 
chandise  to  the  port  of  Callao,  or  some  other  port  on  the  coast  of  Peru. 

San  Blab,  May  8,  1820. 

VICENTE  DE  LAZCAN0."(16) 

This  deliverv  of  money  at  San  Bias,  which  Smith  endeavored  to 
render  doubtful  when  he  had  no  fear  of  the  production  of  the  receipt, 
is  moreover  proved  by  the  evasive  declarations  of  a  person  called  captain 
of  the  Macedonian,  John  E.  Heron,  and  the  pilot,  John  Jones. (16) 

What  did  Smith  do  at  Canton  ?  What  sum  of  money  did  he  lay 
out  ?  Of  or  from  whom  did  he  buy  ?  In  what  form  and  under  what 
names  did  he  draw  up  the  lists  and  invoices  ?  These  are  mysteries 
which  it  is  not  easy  to  penetrate  after  twenty  years  of  profound  silence 
on  the  part  of  the  claimant.  It  may  be  prudent  to  infer,  that  even 
though  he  should  not  have  employed  there  more  than  the  |78,000 
which  he  received  from  Arismendi ;  though  he  should  not  have  effected 
any  loan,  knowing,  as  he  did  know,  the  critical  state  of  Peru,  and 
expecting  to  meet  the  Chilean  squadron  on  its  coasts,  he  would  have 
taken  the  precautions  usual  in  such  cases,  in  order  to  make  the  prop- 

(14)  Declantloa  of  Don  Ifanael  FIgaerro,  a  Spaniard,  the  intimate  friend  of  Abadia  and 
Aiiamendi  in  the  file  of  documents,  pagw  SSS  to  324 ;  doonmantt  6  and  7. 

(15)  See  the  receipt  and  eummarj  note  of  Uucano,  in  oontinnation  of  it,  as  Jadiciallj' 
acluiowledged  by  the  latter,  and  legaUy  proved  in  the  file  of  documents,  pages  143  to  147. 

(16)  See  the  declaiatioa  of  Henm,  page  1<3  of  the  file  of  documents,  and  of  Jonesi  in 
page  166. 
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erty  appear  as  neutral ;  but  the  uoD-exbibition  of  such  documents  in 
the  year  1822,  when  he  applied  to  Commodore  Stewart  for  protection, 
in  order  to  ledaim  the  property  from  the  Peruvian  goverument  as 
American,  induces  the  belief  that  he  did  not  take  such  precautions. 
If  Smith  had  then  had  the  list  and  invoice  which  the  actual  claimant 
presented  twenty  years  afterwards,  would  he  have  failed  to  produce 
then  in  support  of  the  claim  urged  by  him  through  Commodore 
Stewart? 

Before  the  departure  of  the  vessel  for  China,  thesagacious  Arismendi, 
wLo  saw  that  the  port  of  Callao  was  blockaded,  and  feared^  with  good 
reason,  that  it  might  long  continue  so,  had  solicited  the  viceroy  to 
allow  the  vessel  to  land  her  cargo  at  Arica  cr  at  other  ports,  and 
notice  was  accordingly  given  to  Don  Juan  Baptista  Lavalle,  governor 
and  political  chief  ot  the  department  of  Arequipa,  *'  of  the  permission 
granted  to  the  Spaniard,  Don  Pedro  Abadia,  (Abadia  and  Arismendi 
are  the  same,  they  being  partners  of  the  same  company,)  to  introduce, 
through  Arica,  a  cargo  of  Asiatic  goods ;  and  (adds  Lavalle)  my  orders 
were  consequently  given  to  the  authorities  and  officers  of  that  port  to 
admit  them.  I  also  remember  that  such  importation  was  effected  in 
the  North  American  schooner  Macedonian,  Supercargo  Eliphalet 
Smith,  whom  I  afterwards  knew  personally  at  Arequipa. "(1 7) 

When  the  time  drew  near  at  which  the  schooner  might  be  expect* 
ed  to  arrive  on  the  coast  of  Peru ;  Arismendi  addressed  to  Don  Pedro 
Irriliery  and  Don  JoseSuarez  Inclan  the  letter  dated  Lima,  January  2, 
1821,  which  I  shall  copy  here,  because  the  whole  is  important,  it  is 
thus: 

''  in  the  present  month  two  expeditionB  belonging  to  me  {eacpedidonm 
de  mi  pertenenda)  should  stop  at  the  port  of  Arica,  to  wit :  an  English 
ship  from  London,  and  the  American  schooner,  Macedonian,  from 
Cauton.  In  the  first  named  vessel  comes  Robert  Page  as  supercargo, 
and  on  her  entrance  into  the  said  port,  she  will  hoist  at  the  top  of  her 
foremast,  as  a  signal,  a  flag  half  blue  and  half  yellow  ;  and  as  soon 
as  you  will  perceive  it,  you  will  send  out  a  boat  with  the  enclosed 
letter.  The  device  of  the  Macedonian  is  described  in  the  paper  enclosed 
in  the  letter  to  her  captain  Smith,  which  is  in  like  manner  to  be  de- 
livered. 

*'  Although  in  the  contracts,  on  which  these  licenses  were  granted, 
of  which  evidence  is  enclosed,  it  is  stipulated  that  they  should  come  to 
the  port  of  Callao,  as  that  place  is  blockaded,  I  have  solicited  and  ob- 
tained from  this  superior  government  the  license  for  the  discharge  of 
their  cargo  at  Arica,  Ilo,  or  Molendo^  as  decreed  in  the  accompanying 
order.  /  therefore  appoint  you  the  consignees  of  both  vessels^  {expedi- 
donesj)  that  you  may  in  concert  with  their  supercargoes,  Page  and 
Smith,  proceed  to  land  the  goods,  and  sell  them  at  the  places  which 
you  may  consider  best  adapted,  giving  you  power  (always  after  pre- 
vious coDSultHtion  with  the  above  named  supercargoes)  to  give  to  the 
goods  buch  direction  as  you  may  judge  best  calculated  for  the  most 
rapid  sales,  which  you  are  to  regard  as  the  most  important  object  in 

(17)  Antograph  letter  of  Don  Joan  BoptiBta  I^vaUe,  dated  laxna^  June  25,^1842.  FUe  of 
docamenii,  page  242. 
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▼iew  ;  keeping  always  in  mind  the  political  condition  of  the  kingdom, 
which,  though  not  at  present  very  perilous,  may  become  so  in  future. 

^'It  is  of  course  difficult  to  determine  at  present  the  best  mode  of 
securing  the  proceeds  of  both  cargoes,  because  any  determination 
taken  to-day  may  be  rendered  iosufficient  to-morrow,  in  consequence 
of  the  difficult  position  of  things  at  present ;  it,  ho^vever,  now  seema 
most  prudent  to  follow  the  march  of  events,  and  as  the  business  is  one 
of  great  importance,  you  are  not  to  hesitate  at  any  expense  to  keep 
me  well  inlormed  of  all  that  takes  place,  by  frequent  communicationSi 
80  that  I  may  thereby  regulate  my  determinations. 

^'SeSior  Inclan  is  instructed  on  all  the  other  points  concerning  this 
affair,  so  that'you  have  only  to  follow  what  is  there  presented/' 

Beceive  the  compliments  which  you  deserve  from  your  obedient 
servant,  who  kisses  your  hands. 

JOSE  DE  ARISMENDI.(18) 

*^  InatructtOTia  to  Inclan. 

******  * 

**The  license  for  the  expedition  to  Canton  extended  to  only  $100,OOo 
of  principal  to  be  used  ;  for,  although  in  the  evidence  which  you  carry 
you  will  observe  that  |jOO,OUO  are  mentioned,  one  half  of  that  sum  is 
destined  for  the  expedition,  which  I  have  solicited,  to  Bengal,  and 
consequently  that  of  the  Mac^douian  should  not  exceed  the  $100,000 
here  mentioned ;  and  if,  in  the  manifest,  it  should  appear  brought 
down  to  $60,000  or  $70,000,  it  would  be  better,  as  the  excess  may  be 
applied  to  another  expedition.  According  to  my  calculation,  the 
proceeds  of  the  sale  of  both  cargoes  will  amount  to  $1,200,000,  or 
$1,500,000  ;  and  I  therefore  consider,  as  a  sufficient  remuneration,  a 
t>ommi8»ion  of  three  per  cent  divibible  between  Irribery  and  yourself; 
and  this  I  think  will  be  admitt.ed  as  sufficient,  without  repugnance 
by  you  both.  But  if,  nevertheless,  as  I  have  from  my  character 
adopted  a  frank  system,  after  consultation  between  you,  you  should 
connider  this  remuneration  too  small,  you  will  demonstrate  it  to  me, 
with  the  reaMons  which  induce  you  to  think  so. 

**  Do  yuu,  Benor  Inclan,  urge  the  intendant  of  Arequipa,  from  whom 
you  are,  on  passing  through  that  city,  to  obtain  the  necessary  orders, 
non  to  allow  any  thing  which  may  cause  the  least  delay  in  landing 
the  cargoes. 

With  your  practical  knowledge  of  the  country,  you  are  to  classify 
the  goods  which  are  to  be  landed  in  either  ot  the  ports  of  Arica,  Ilo, 
or  Mollendo,  employing,  as  I  have  already  said,  all  the  resources  in 
your  power  to  secure  the  utmost  economy,  for  which  great  advantages 
are  offered  by  the  positions  of  the  above  named  ports  (19.) 

Those  instructions  were  accompanied  by  an  ''extract  from  the  con- 
ditions under  which  the  licenses  for  the  Loudon  and  Canton  expedi- 
tions were  granted,"  written  by  the  hands  of  the  consignee,  Inclan, 
who  carried  them.  (20.) 

(18)  The  original  letter,  entirely  writtea  by  Arismendi,  is  in  tlie  file  of  documents,  pages 
243  to  24K. 

(19)  The  original  is  at  page  255  of  the  file  of  docnmentg. 

(20)  Original  extract  at  page  267  of  the  file  of  ducuments. 
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On  the  23d  of  February,  1821,  Arismendi  addressed  a  second  letter 
to  his  consignees,  Irribery  and  Inclan,  at  Tacna,  in  which  he  tells  them 
that  he  is  informed  of  and  approves  the  plan  formed  by  them  for  the 
disposal  of  the  two  cargoes  belonging  to  him,  and  consigned  to  their 
care ;  that  he  agreed  to  allow  the  commissions  required  by  them  of 
four  per  cent,  on  the  sales,  but  not  to  the  two  per  cent,  guarantee  on 
bonds,  as  he  considered  that  no  sale  ought  to  be  made  except  for  cashi 
and  that  if  extraordinary  cases  should  occur,  they  should  agree  between 
themselves  before  trusting  the  supercar&;oes,  Page  and  Smith. (21  ) 

Arsimendi  addressed  another  letter,  dated  Lima,  April  27,  1821,  to 
his  said  consignees  Irribery  and  Inclan,  who  were  at  Arica.  In  it  he 
says,  that  he  approves  what  is  contained  in  the  letter  brought  by  the 
express  from  Arequipa,  informing  him  of  the  arrival  of  Smith  ;  that 
in  the  letter  accompanying  to  Smith,  he  directs  him,  circumstantially, 
as  to  the  manner  of  placing  the  proceeds  of  the  cargo  in  security ; 
that  they  are  to  effect  the  sales  as  speedily  as  they  can  by  all  the  means 
in  their  power,  adhering  to  the  opinion  of  Smith  as  regards  the  em- 
ployment of  the  funds  and  the  other  operations  of  importance,  and 
aiding  him  by  the  knowledge  which  they  possess  of  the  resources  of 
the  country,  in  any  extraordinary  measure  which  should  be  adopted, 
so  that  no  great  loss  may  be  sustained ;  keeping  in  mind  always  that 
the  most  essential  point  of  the  business  is  to  place  the  funds  in  safety 
on  board  of  a  neutral  vessel,  to  which  end  they  may  make  use  of  the 
contract  held  by  him  with  the  government,  of  which  Sr.  Inclan  has 
a  certified  copy. 

He  tells  them  that  this  letter  is  carried  by  an  English  ship-of-war 
which  is  goine  to  Valparaiso,  and  that  a  corvette  of  the  same  nation  is 
to  come  immediatelv  upon  that  coast,  of  which  they  are  to  be  mindful 
in  order  to  embark,  without  delay  the  proceeds  of  the  sale  of  the 
Macedonian's  cargo. 

fie  also  proposes  to  Smith,  that  if  there  should  be  any  goods  more 
suitable  for  the  commerce  of  Lima,  he  may  despatch  them  in  the 
Macedonian  to  Pisco,  where  he  will  find  his  instructions  for  his  ulterior 
operations. 

That  in  the  night  of  that  day,  the  English  brig  Ciolonel  Allen  will 
leave  Callao  for  MoUendo,  whose  supercargo,  Bobert  Martin,  will  carry 
them  a  duplicate  of  that  letter. 

It  concludes  thus  : 

"  It  is  now  the  30th  of  April. 

^'According  to  what  I  have  said  in  the  preceding,  the  brig  CJolonel 
Allen  is  about  to  set  sail  for  MoUendo,  and  I  charge  my  friend,  Mar- 
tinez del  CSampo,  with  the  despatch  of  this  by  a  sure  conveyance, 
although  in  reality  none  such  can  probably  be  found  at  this  time, 
especially  as  we  know  that  Cochrane  nas  gone  towards  Arica  with  the 
San  Martin  and  the  Esmeralda,  doubtless  to  see  the  new  people  who 
have  arrived  at  that  point  from  Canton  and  Bio  Janeiro. 

The  circumstances  are  critical,  and,  in  consequence,  the  whole 
efforts  of  Smith  must  be  directed  to  ship  the  funds  on  board  the 

(21)  Oxiginal  letter  in  the  file  of  docaments,  pages  247  to  250. 
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American  frigate  Constellation,  which  is  about  to  go  upon  that  coast, 
in  order  to  save  them/'  (22) 

These  letters,  written  conformably  with  the  stipulation  in  the  6th 
article  of  the  contract  of  November  26^  1819,  the  first  entirely  in 
Arismendi's  hand,  the  second  and  third  signed  by  him,  and  with  the 
seal  of  the  comnany  in  wax,  (A.  A. ;  that  is,  Abadia  Arismendi,)  the 
instructions  ana  extract  from  the  contract  with  the  viceroy,  written  in 
the  hand  of  the  consignee,  Inclan,  and  dictated  by  the  consignor,  all 
these  documents,  I  say,  have  been  judicially  acknowledged  at  Tacna 
by  SeSors  Don  Jos£  Santiago  Basadre,  first  deputy  of  commerce  of 
the  province  of  Arica ;  Don  Juan  Antonio  Castanon,  a  rich  proprietor; 
Don  Miguel  Gonzales  Vigil,  judge  of  the  peace  and  brother-in-law  of 
the  deceased  Inclan ;  and  JosS  Maria  del  Yalle,  the  executor  of  Irri- 
bery,  who  moreover  exhibited  the  book  containing  the  copies  of  the 
correspondence  of  the  latter,  in  which  is  the  eoi^j  of  the  following 
letter,  dated  February  26,  1821,  in  answer  to  Arismendi' s  first,  and 
agreeing  with  the  second  from  the  same. 

''  I  received,  by  Inclan,  your  esteemed  favor  of  the  2d  of  last  months 
and  by  it  I  observe  that  I  was  not  mistaken  in  my  previous  letter, 
when,  without  greater  knowledge  of  the  circumstances,  I.apprehended 
that  the  consignment  of  the  two  vessels  which  were  expected  might 
be  very  like  that  of  the  voyage  to  Cobija." 

In  anoth/sr  paragraph  he  says  thus:  ^^ I  repeat  and  confirm  my 
above  mentioneil  letter  of  the  27th  of  January,  especially  in  the  por- 
tion in  which  I  say  that  my  responsibility  is  not  bound  up  with  that 
of  any  other  person,  and  what  I  wrote  in  connexion  with  Inclan  to  you 
on  the  29th  of  the  last  month.!'  (23) 

Their  authenticity  has  likewise  been  admitted  by  Don  Juan  Yarela, 
second  executor  of  Irribery ;  Sefiora  Donna  Maria  G.  Yijil  de  Inclan, 
widow  of  the  consignee,  Don  Jose  Suarez  Inclan ;  the  two  notaries 
who  compared  them  with  other  letters  from  Arismendi^  found  among 
the  papers  of  Irribery ;  and  Don  Jos^  Maria  Zegarra,  L.  L.  D.,  judge 
of  the  first  instance  of  the  province  of  Arica,  before  whom  the  exami- 
nation was  made.  (24) 

The  same  persons  mentioned  above  have  declared,  either  as  eye- 
witnesses to  the  facts,  or  as  relations  of  some  of  the  consignees,  that 
Irribery  and  Inclan  performed  this  business  in  the  name  of  Arismendi ; 
that  Irribery  went  to  Arica  so  soon  as  the  Macedonian  arrived  from 
Oanton ;  that  both  took  part  in  the  sales  of  the  cargo,  and  that  this 
was  public  and  notorious.  (26) 

Mr.  Bichard  Evans  Price,  a  respectable  English  merchant,  residing 
in  Chile,  has  likewise  acknowledged  that  the  letters  of  Arismendi  are 
autographs,  as  he  knows  perfectly  well  his  handwriting  and  signa- 
ture, from  having  had  many  affairs  of  business  with  him^  and  pre^ 
serving  now  his  letters.  (26) 

(22)  Original  letter  in  the  file  of  documents,  from  page  251  to  254. 

(23)  Aathenticated  copy,  from  the  books,  inserted  in  the  declai^tion  of  Seftor  Valle,  pages 
274  to  278  of  the  file  of  documents. 

(24)  Original  declarations  and  certificates,  legally  authenticated,  in  the  file  of  documents 
pages  268  to  280,  and  page  294. 

(25)  Declarations  already  cited,  from  page  268  to  283. 

(26)  Judicial  declaration  of  Mr.  Price,  page  321  of  the  file  of  doonments. 
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From  these  documents  and  irreproachable  evidence,  it  is  inferred 
that  the  Spaniard,  Arismendi,  acknowledging  the  cargo  oa  belonging  to 
hiniy  and  aisposine  of  the  consigneeship  at  nis  pleasure,  confiding  it 
to  his  agents,  and  ordering  the  proceeds  to  be  placed  in  security  on 
board  ot  neutral  vessels,  was  disposing  of  his  own  property,  and  that 
if  be  entertained  fears  that  his  property  might  be  captured  and  loat, 
it  was  because  that  property  could  not  be  covered  by  the  cloak  of  neu- 
trality, even  though  it  had  come  in  a  vessel  which,  as  seen,  had 
nothing  neutral  about  it  except  the  flag  which  it  unworthily  bore. 

Let  the  circumstances  under  which  the  money  was  captured  be  now 
examined: 

1.  It  was  on  the  way  at  midnight,  from  Arica  to  Arequipa,  in  the 
territory  of  the  enemy,  with  the  object  of  being  placed  on  board  of  a 
neutral  vessel,  in  which  character  neither  Ansmendi  nor  Smith, 
doubtless,  regarded  the  Macedonian,  as  the  former  had  ordered  in  his 
letter  of  April  27,  1821,  that  the  funds  should  be  kept  ready  to  be 
placed  on  board  Of  the  vessel,'  which  was  to  arrive  on  that  coast  from 
Valparaiso. 

2 1  It  was  being  carried  under  charge  of  Smith,  the  partner  or  agent 
Arismendi,  the  enemy  of  Chile ;  of  Don  Jos£  Suarez  Inclan,  whose 
charf^ter  of  agent  and  one  of  the  consignees  of  Arizmendi  is  known, 
although  he  merely  styles  himself  in '  his  declaration  a  companion  of 
Smith  ;  of  Domingo  Estevan,  servant  of  said  consignee,  Inclan  ;  and 
of  Domingo  Barrios,  the  carrier  or  owner  of  the  horses. 

3.  The  receipt  which  was  required  from  Captain  Balderrama,  the 
officer  .commissioned  to  make  the  capture,  was  written  by  the  said  con- 
signee, Suarez  Inclan,  who  was  carrying  the  property,  and  it  is,  there- 
fore, not  a  matter  of  surprise  to  see  affirmed  therein  that  each  load 
contoined  two  bags,  and  each  bag  |2,500,  besides  the  silver  in  bars, 
the  whole  amount  of  which  far  exceeds  the  proceeds  of  the  sales,  as 
shown  in  the  account  presented  twenty  years  afterwards  by  the  present 
claimant,  and  that  Smith  should  be  declared  an  American  citizen,  and 
the  money  as  belonging  to  his  fellow-citizens,  as  if  Captain  Balder- 
rama would  have  stopped  to  examine  into  suclr  matters,  being  accom- 
panied by  only  thirteen  men,  on  enemy's  ground. 

These  facts  must  remain  unquestionable  even  by  the  claimant,  as 
they  are  the  same  on  which  Smith  founded  his  protest ;  and  they  have 
been  presented  to  the  Department  of  State  in  support  of  theclaim.(27) 

Though  General  Miller  did  affirm  at  Boston,  on  the  23d  of  October, 
1840,  that,  according  to  the  statements  of  his  friend.  Captain  Eliphalet 
Smith,  the  cargo  of  the  Macedonian  imported  into  Peru  had  been 
shipped  by  Perkins  &  Company  of  Canton, (28)  he  also  certifiel  at 
Lima,  on  the  1st  of  April,  1831,  that,  by  order  of  Lord  Cochrane,  there 
had  been  captured  ''  in  the  valley  of  Si  tana  eleven  loads  of  bAgs  of 
dollars  and  three  loads  of  bars,  which  were  carried  by  Eliphalet 
Smith,  captain  and  supercargo  of  the  American  schooner  Macedonia, 
coming  irom  Canton  with  a  cargo^  as  was  assured^  belonging  to  Don 
Pedro  Abadia,  of  Lima.  "(29) 

(37)  See  the  copies  of  the  petition  of  Smith,  and  the  declarations  of  Barrioa,  Estevan,  and 
Inclan,  and  the  receipt  of  Balderrama,  prasenteid  hj  the  claimant  in  the  annexeid  file  of  docu- 
ments, pages  49  to  59. 

(99)  Certificate  of  General  Miller  inserted  as  eVidence  on  page  131  of  the  file  ofdoeumentSt 
with  his  signature,  recognixed  hj  penons  aoqnatntsd  with  it»  at  page  139. 
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Which  of  these  two  pieces  of  evidence  merits  the  greater  faith, 
whether  that  given  at  the  place  where  the  circumstance  occurred,  or 
at  another  far  distant ;  whether  that  given  at  a  time  near  the  period 
of  the  events,  or  nine  years  later — are  questions  settled  hy  common 
law  against  the  latter  declaration.  Moreover,  this  does  not  operate 
in  favor  of  the  present  claimant,  as  it  refers  merely  to  the  conversa* 
tions  held  with  8mith,  whose  connexion  with  Arismendi  and  his 
character  are  already  known,  and  should  he  known  better. 

In  his  stcUement  or  exposition,  under  oath,  made  on  board  of  the 
United  States  schooner  Dolphin  on  the  20th  of  August,  1822,  he  ven* 
tared  to  affirm  that  at  San  Bias  '*  he  waited  a  number  of  days  expect- 
ing that  the  agent  of  Mr.  Arismendi,  D.  Francisco  Lazcano  (he  means 
D.  Vicente)  would  be  able  to  cfollect  the  |50,000  which,  according  to 
contract,  he  was  obliged  to  put  on  board  the  Macedonian,'*'  but  being 
assured  by  Lasscano  that  he  could  not  collect  it,  his  contract  with 
Arismendi  became  null  and  void,  and  that  said  Arismendi  must  be 
answerable  for  all  losses,  &c.(30) 

This  rare  protest  was  not  authenticated  at  San  Bias,  nor  was  Aris* 
mendi  notifi^  of  it  at  any  time  ;  it  was  authenticated  two  years  after* 
wards,  when  it  appeared  expedient  to  defend  the  vessel  and  cargo  by 
placing  them  under  the  guise  of  neutrality.  Let  this  statement  be  com- 
pared with  the  receipt  formerly  delivered  to  Lascano  at  San  Bias,  on 
the  7th  of  May,  1820,(31.)  and  it  will  be  admitted  that  Smith  did  not 
scruple  at  oaths,  when,  being  confident  that  the  receipt  which  he  had 
given  to  Lascano  would  not  be  produced,  he  entertained  the  hope  of  re- 
covering a  prize,  the  capture  of  which  he  knew  in  his  conscience  to  be 
just  and  legal.  But  it  is  well  known  that  in  trials  of  all  kinds  per- 
jury, unless  there  be  farther  proofs',  takes  away  all  right  Irom  the 
plaintiff  and  the  criminal. 

Moreover,  Don  Antonio  Jos6  Fernandez,  a  resident  of  Lima,  has 
declared  under  oath,  on  the  Ist  of  July,  1842,  **  that  from  his  having 
frequently  had  in  his  possession,  in  the  past  year,  1841,  during  the 
months  of  September  and  October,  several  documents  relative  to  the 
schooner  Macedonian,  which  Admiral  Cochrane,  commanding  the 
Chilean  squadron,  had  taken  in  the  year  1820,  he  knows  and  is  cer- 
tain of  having  seen  it,  that  the  cargo  brought  by  the  schooner  Mace- 
donian, belonged  to  the  Spanish  house  of  Arismendi  and  Abadia,  ac- 
cording to  a  declaration  made  under  oath,  in  the  {expediente)  shown 
to  him  in  those  months^  by  Don  Antonio  Hernandez,  which  declara- 
tion was  made  under  oath  by  Don  Eliphalet  Smith,  captain  of  the  said 
schooner  Macedonia. "(32.) 

That  declaration  was  probably  one  of  the  documents  which  Captain 
Smith  left  in  Peru  to  Don  Pedro  Abadia  and  Dim  Jos^  de  Arismendi^ 
in  order  that  his  claims  should  be  formally  presented  if  the  circum- 
stances of  the  country  should  be  changed ;  and  without  doubt,  the 
widow  of  Abadia,  or  her  agents,  took  it  from'  the  expediente  before 

(30)  Copied  from  Smith's  ttatement,  pace  105  and  followiing  of  tlie  file  of  documents. 

(31.)  Smith's  receipt,  authenticated  ana  proved,  from  pag  i  143  to  147,  of  the  file  of  doo- 
nments,  a^d  repeated  at  page  123  of  the  evidence,  of  a  decLiiation  of  the  widow  of  Abadia. 

(32.)  Original  declaration  of  Don  Antonio  Jose  Femandii,  legally  proved  at  pages  305  to 
307,  of  the  file  of  docomenta. 
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the  Chilean  minister  at  Lima  conld  sacceed  in  compelling  her  to 
exhibit  it  before  the  jndj^es,  one  of  those  which  the  same  lady  bad  been 
employing  since  1831,  before  the  department  of  finance  of  Peru,  in 
order  to  establish  the  ownership  of  her  hnsband,  Don  Pedro  Abadia, 
in  the  hull,  rigging,  and  cargo  of  the  schooner  Macedonian,  of  which 
Evidence  accompanies  this  paper.  (33) 

There  is,  however^  another  docament,  (for  this  affair  most  be  ex- 
amined in  all  its  bearings,)  which  contributes  to  render  unquestionable 
what  is  here  advanced.  8ix  or  Seven  months  alter  the  capture  of  the 
money  at  Sitana,  there  being  still  ^rtions  of  the  car^o  of  the  Macedo- 
nian which  it  was  not  prudent  to  risk  on  the  coast  of  Peru,  where  the 
proceedings  of  Smith  and  Arismendi  were  publicly  known,  they  both 
addressed  a  petition  to  the  general-in-chief  of  the  Spanish  army  of 
Upper  Peru,  which  had  fallen  back  on  Arequipa,  entitled  '^  expediemie 
on  the  licence  granted  to  Don  Jos6  de  Arismendi  and  Don  Eliphalet 
Smith,  the  supercargo  of  the  schooner  Macedonian,"  that  permission 
be  given  to  them  to  transport  them  to  the  ports  of  San  Bias  or  Aca- 
pulco,  and  this  permission  was  thus  granted  by  decree  of  November 
23,  1821,  which  ends  in  the  following  terms  :  '^  And  with  regard  to 
the  permission  which  is  in  like  manner  requested,  to  embark  the  sum 
of  $5,000,  it  is  granted  for  the  reasons  alleged,  notwithstanding  the 
special  prohibitions  with  respect  to  it,  on  the  absolute  condition  of 
paying  the  duties  stipulated  in  the  contract  leaf  *  *  without 
requiring  security,  the  treasury  being  content  with  the  $150,000  ad- 
vanced by  Don  Jose  de  Arismendi.  Let  it  be  communicated,  &e. 
*«  RAMIREZ  ENTREAMBASAQUE8."(34) 

I  will  conclude  this  memorial,  which  is  already  long  enough,  oy  an 
extract  from  the  very  clear  declaration  of  Don  Manuel  Antonio  Figu- 
eroa,  which  is  in  a  manner  a  compendium  of  all  that  has  been  set 
forth  and  proved  by  documents.  That  Spanish  gentleman,  who  on 
account  of  nis  engagements  to  his  government  emigrated  from  Chile 
to  Lima  as  soon  as  the  Spaniards  were  overcome  at  Chacabuco,  was 
the  intimate  friend  and  confidant  of  Don  Pedio  Abadia  and  Don  Jos^ 
de  Arismendi,  and  from  them  and  many  others  of  his  countrymen  he 
learned  that  the  house  of  Abadia  and  Arismendi  had  prepared  the 
expedition  to  China,  in  which  several  Spanish  residents  of  Peru  were 
engaged  ;  and  that  with  this  object  the  schooner  Macedonian  had  been 
despatched,  under  Eliphalet  Smith,  who  was  to  touch  at  Panama  and 
San  Bias,  agreeably  to  the  orders  of  Abadia ;  that  the  latter  informed 
him  on  the  following  day  of  the  circumstances  which  occurred  on  the 
departure  of  the  vessel  above  mentioned  ;  that  after  the  capture  of  the 
property  of  Abadia  at  Sitana,  he  heard  the  latter  person  complain 
bitterly  of  the  losses  caused  by  Captain  Smith  having  taken  a  route 
irom  Arequipa  such  that  the  Chilean  squadron  could  cut  him  off  from 
the  sea ;  that  he  heard  the  same  complaints  and  censure  from  Don 
Pedro  Moreno  Altasarra,  Don  Damaso  Arias,  and  Don  Francisco 
Idiaquez,  persons  also  interested  in  the  adventure;  that  the  said 
Smith  lived  at  Abadia' s  house  when  he  came  ashore,  and  enjoyed  his 

(33)  See  evidenoe  of  thi8|  apedimU  in  the  file  of  documents,  from  page  113  to  136. 

(34)  Eyidence  legally  authenticated  at  page  311  of  the  file  of  documents. 
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favor  and  confidence  in  a  great  degree,  and  was  regarded  by  all  as  his 
agent  in  his  mercantile  enterprises. (35) 

That,  besides  the  Spaniards  named  in  the  preceeding  declaration, 
there  were  others  interested  in  the  enterprise  of  the  Macedonian  tq 
Canton  is  proved  by  the  evidence  of  the  expediente  presented  by  Don 
Jos6  Ignacio  Palacios,  at  Lima,  in  June,  1822  (36) 

From  all  that  is  here  said  it  follows  that  the  expedition  of  the 
Macedonian  to  China  owed  its  origin  to  a  epecvJUUionof  some  Spaniarda^ 
resident  in  the  territory  of  the  enemy  of  Chile ;  that  it  was  conducted 
€m  their  acooutUj  with  their  own  fundSy  and  in  a  vessel  of  which  they 
were  in  party  if  not  abaoltUdyj  the  owners  ;  that  the  negotiation  was 
carried  on  by  them  in  the  enemy's  territory ;  that  the  money  in 
question  was  carried  through  the  enemy's  territory  under  the  charge 
of  the  agents  of  the  enemy ^  with  the  design  of  placing  it  in  security  on 
board  of  neutral  veeselsy  in  order  to  avoid  capture ;  that  even  though 
a  foreigner  should  have  had  a  part  in  .it,  his  communication  with  the 
enemy  made  him,  under  such  circumstances,  lose  his  neutral  character ^ 
by  giving  to  him  a  hostile  character  ;  that  the  supercargo.  Smith,  whose 
rights  or  shares  are  represented  by  the  actual  claimant^  lost  his  neutral 
akaracter  from  the  moment  when  he  entered  into  a  contract  with  the 
enemies  of  Chile  hy  which  he  afforded  resources  to  its  government  to 
ooniinue  the  war  ;  when  he  lent  himsdf  to  that  enemy y  by  serving  as  an 
agent  or  associate  in  its  spectdaiionSy  and  when  he  committed  notable 
falsehoodsy  not  to  say  perjuries y  with  the  citgect  of  securing  to  that  enemy 
its  property  captured  by  the  belligerent ;  and,  in  fine,  that  the  money 
captured  was  Spanish  property,  was  the  property  of  the  enemy,  and 
that  the  fact  of  Smith  being  one  of  those  who  were  carrying  it  did 
not  give  it  the  character  of  neutral,  since  even  though  Chile  ha  1  not 
at  that  time  professed  the  principle  that  the  flag  covers  the  joropertyy 
no  one  will  venture  to  persuade  us  that  Smith  was  an  American  flag 
or  vessel,  nor  the  valley  of  Sitana,  in  which  the  capture  was  made,  was 
a  sea  common  to  all  nations. 

I  leave  to  the  distinguished  penetration  of  his  excellency  the  Secre- 
tary of  State  the  other  deductions  to  be  dtawn  from  these  facts,  and  I 
venture  to  indulge  in  the  hope  that  his  attentive  examination  will 
lead  to  a  rejection  of  the  claim  which  has  given  origin  to  this  states 
ment. 

M.  CARVALLO. 

Washihqiok,  November  28, 1846. 


Index  of  the  documents  contained  in  the  accompanying  fUe  qf  331  pages, 

A.  Copy  of  the  memorial  of  the  American  claimant,  pages  1  to  17. 

B.  Copy  of  the  documents  presented  by  the  claimant,  viz  : 

The  declaration  of  (General  Miller  ;  the  petition  of  Captain  Smith ; 
the  declaration  of  the  muleteer,  Barrios,  of  Domingo  Estevan,  the 

(35)  Judicial  dedaxataoa  of  Senor  Figueroa,  at'  pages  322  to  324  of  the  file  of  documents.  . 

(36)  Eridenoe  in  pages  325  to  331,  of  the  file  of  docnments. 

Digitized  by  VjOOQIC 


150  8EIZUBE  OF  PBOGEEDS  OF  CABGO 

servant  of  Inclan,  and  of  the  said  Inclan,  the  consignee  of  Arismenndi, 
pages  19  to  60. 

C.  Copy  of  other  documents  on  the  part  of  the  claimant,  to  wit : 
The  declaration  of  Mr.  Gashing  ;.  the  invoice ;  the  statement  and 

contract  between  the  shippers  and  Smith  ;  the  account  of  the  sale  at 
Tacna ;  pages  61  to  74. 

D.  Authenticated  evidence  of  the  public  agreement  concluded  be- 
tween Arismendi  and  the  viceroy  of  Peru  for  the  importation  of  a  cargo 
of  goods  from  China^  in  one  or  two  vessels,  of  any  nation  whatsoever, 
pages  75  to  82. 

E.  Copies  authorized  by  the  minister  of  foreign  relations  of  Chile, 
of  various  original  papers  of  an  eapedUfUe  of  Peru,  which  are  as 
follows : 

1.  Note  from  Commodore  Stewart,  dated  August  9,  1822. 

2.  Answer  of  the  Peruvian  minister,  August  13,  1822. 

3.  Note  from  Commodore  Stewart,  dated  August  21,  1822,  with 
the  following  documents : 

4.  Protest  of  Stephen  B.  Howe  and  John  B.  Jones,  respecting  the 
capture  of  the  schooner  Macedonian. 

6.  Statement  of  Captain  Smith  respecting  the  seizure  of  the  money 
in  Sitana,  and  of  the  schooner. 

6.  Contract  between  Smith  and  Arismendi  for  an  expedition  to 
Canton,  in  partnership,  pages  83  to  112. 

F.  Copies  authorized  by  the  minister  of  foreign  relations  of  Chile, 
of  the  evidence  taken  in  Peru,  of  an  original  expediente  of  the  widow 
of  Abadia  entitled  letter  C,  documents  proving  the  ownership  of  Don 
Pedro  Abadia  in  the  hull,  rigging,  and  cargo  of  the  schooner  Mace- 
donian, and  containinc;  the  following  papers,  viz : 

1.  Notes  from  the  Chilean  minister  in  Peru,  requiring  the  said  lady 
to  produce  the  expediente 

2.  The  decrees  of  the  Peruvian  government  and  judges. 

3.  Statement  of  Senora  de  Abadia,  in  order  to  elude  the  production 
of  the  document. 

4.  Receipt  given  by  Smith  to  Mercier. 

6.  Contract  of  sale  of  half  the  schooner  Macedonian,  between  Smith 
and  Mercier. 

6    Transfer  of  this  contract  from  Mercier  to  Arismendi. 

7.  Transfer  from  Arizmendi  to  Abadia. 

8.  Receipt  given  by  the  surpercargo,  Smith,  to  Lazoano,  at  Ban 
Bias,  for  $78,000  and  more,  delivered  on  account  of  the  house  of 
Abadia  and  Arismendi,  of  Lima. 

9.  Summary,  by  Lazcano,  of  the  amounts  delivered  by  him  to 
Smith. 

10.  Petition  of  Abadia's  attorney, 

11.  Judicial  comparison  of  the  signatures  of  Smith. 

12.  Petition  of  Abadia  for  the  following  papers. 

13.  Certificate  of  the  amount  sequestrated  on  board  the  Macedonian. 

14.  Certificate  of  General  Miller. 

15.  Petition  of  Abadia  that  Captain  de  Balderrama,  the  seizor  of 
the  money  at  Sitana,  be  required  to  give  evidence. 

16.  Declaration  of  Balderrama. 
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17.  Approval  of  the  accurac7  of.  the  papers  b7  the' chief  officer  of 
the  department  of  foreign  relations  of  Pern,  and  certiiScate  of  the 
minister  of  the  same  department. — (Pages  113  to  136.) 

G-.  Original  expedieniey  certified  by  the  notaries  who  proved  the 
signature  of  General  Miller  in  the  docnments  mentioned  in  No.  14 
of  the  preceding  137  to  140. 

H.  Original  eoopediemtey  certified  by  the  minister  of  foreign  rela- 
tions of  Peril,  containing — 

1.  A  note  from  the  Chilean  minister  at  Lima,  and  decrees  of  the 
department  and  judge. 

2.  Declaration  of  Don  Vicente  Lazcano. 

3.  Evidence  of  the  receipt  signed  by  Smith  to  Lazcano,  at  San 
Bias. 

4.  Evidence  of  the  summary  made  by  Lazcano  at  the  bottom  of  the 
preceding,  for  the  instruction  of  his  principals. — (Pages  141  to  148.) 

I.  Oopy  authorized  by  the  minister  of  foreign  relations  of  Chile,  of 
an  original  exptdienU  drawn  up  at  Callao,  respecting  the  capture  of 
the  schooner  Macedonian,  in  1822,  in  which  are  various  relations  and 
declarations  concerning  the  ownership  of  the  vessel  and  cargo. — (Pages 
149  to  240. 

J.  Original  letter  from  Seilor  Irrarazaval  to  Don  Juan  Bautista 
Lavalle,  governor  of  the  department  of  Arequipa,  in  1819  and  1820, 
and  answer  of  the  latter,  respecting  the  license  siven  to  Arismendi 
to  land  at  Arica,  or  other  ports,  the  cargoes  which  he  was  allowed  to 
introduce  through  Callao. — (Pages  241  and  242. 

E.  Original  eapediente  composed  of  the  following  papers  : 

1.  Three  autograph  letters  of  Don  Josfi  de  Arismendi  to  his  con* 
signees,  Don  Pearo  Irribery  and  Don  JosS  Suarez  Inclan,  dated  Lima, 
January  2,  February  23,  and  April  27,  1821,  before  and  after  the 
arrival  of  the  Macedonian  at  Arica ;  the  two  last  with  the  seal  of  the 
company  in  wax  A.  A.,  and  all  three  without  any  injury  or  erasure. 

2.  Instructions  of  Arismendi  to  his  oonsigness  respecting  the  dis- 
position of  the  cargoes,  sales,  and  security  of  the  proceeds. 

3.  Extract  from  the  contract  between  Arismendi  and  the  government 
of  Peru,  respecting  the  importation  of  $200,000  in  merchandise  from 
Asia. 

4.  Notes  of  the  Chilean  consul  at  Tacna,  in  order  to  obtain  the 
acknowledgment  and  collation  of  the  preceding  documents  and  decrees 
of  the  prefect  of  the  province  and  judge. 

6  Acknowledgment  of  the  preceding  documents  anid  declarations 
of  Senores  Basaare,  CastaHon,  G-onzales,  Vijil,  Valle,  Varela,  and  the 
widow  6.  Vijil  de  Inclan. 

6.  Collation  of  the  signatures  of  Arismendi,  by  three  notaries,  in 
presence  of  the  judge. 

7.  Certificates  and  observations  of  the  judge  on  the  preceding 
evidence  and  declarations. 

8.  Notes  of  the  prefect  and  judge. — fPages  243  to  289.) 

L.  Original  ea^pedientey  composed  ot  the  note  and  decrees  in  the 
usual  form,  and  a  declaration  of  Don  Juan  Yarela  upon  the  proprie- 
torship of  the  cargo  of  the  Macedonian. — (Pages  291  to  297.) 


Digitized  by  VjOOQIC 


152  SEIZURE  OF  FEOCEEDS  OF  CAEGO 

M.  Original  expedientey  comprising  the  declaration  of  Balderrama, 
who  captured  the  money,  pages  299  to  304. 

N.  Original  expedientCj  com^sed  of  the  petition  of  the  Chilean 
consul  at  Lima  and  the  declaration  of  Don  Antonio  JosS  Fernandez, 
who  testify  that  they  had  seen  a  declaration,  made  hy  Captain  Smith, 
in  which  he  confessed  that  the  cargo  of  the  Macedonian  belonged  to 
the  house  of  Arismendi  and  Abadia,  pages  305  to  308. 

0.  Evidence,  legally  authenticated,  of  the  license  granted  to 
Arismendi  and  Smith  for  the  Macedonian  to  carry  to  San  Bias  and 
Acapulco  the  remainder  of  her  cargo,  in  November,  1821,  pages  309 
to  313. 

P.  Original  expedientey  composed  of— 

1.  A  note  from  the  minister  of  foreign  relations  of  Chile. 

2.  Judicial  acknowledgment  of  Mr.  Price  respecting  the  letters  of 
Arismendi. 

,  3.  Judicial  declaration  of  Senor  Figueroa,  respecting  the  ownership 
of  the  cargo  of  the  Macedonian  and  many  other  circumstances  of 
interest,  page  315  to  324. 

4.  Copy,  authorized  by  the  minister  of  foreign  relations  of  Chile, 
of  the  original  eocpedienie  of  Don  Jose  Ignacio  Palacios,  in  which  he 
declares  that  he,  among  other  Spaniards,  had  a  share  in  the  expedi- 
tion of  the  Macedonian  to  Canton,  pages  325  to  321. 

CARVALLO. 

Washikgton,  November  28,  1846. 


SUB-INDEX. 

Mr.  Carvallo's  memorial  filed  with  his  note  of  November  28,  1846^ 
and  index  therewith  of  the  accompanying  exhibits. 

Contract,  Arismendi  and  government  of  Peru,  November  4,  1819. 

Protests  of  Howe,  Jones  and  Smith. 

Contract,  Smith  and  Arismendi. 

Receipt,  Smith  for  $3,500  to  Mercier. 

Smith's  receipt  to  Lascano,  and  his  foot  note. 

Contract,  (1820^  Arismendi  and  Peruvian  government. 

Depositions  of  Heron  and  Jones. 

Invoice  of  goods  shipped  on  board  the  Macedonian,  at  MoUendo. 

Opinion  of  fiscal,  April  16,  1822. 

Extracts  from  recoras  of  prize  courts,  relating  to  the  papers  of  Aris- 
mendi referred  to  in  the  fiscal's  opinion. 

Extract  and  conditions  on  which  a  license  was  granted  Arismendi 
to  import  goods  from  London. 

Sundry  depositions  of  Basadre  and  others,  taken  at  Tacna,  in  1846. 

Permit  to  smith  to  export  goods  and  specie. 

Palacios'  declaration. 
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Agreement  hetween  E.  Smith  and  Ariamendi. 
LTnnslation.] 

Eliphalet  Smith  and  Job6  de  Arismendi  have  agreed  to  the  follow- 
ing articles,  viz : 

Ist.  That  I,  Jose  de  Arismendi,  have  obtained  permission  from  the 
supreme  government  for  the  introduction  into  the  port  of  Callao  of  a 
cargo  of  Canton  goods,  amounting  to  $250,000,  first  cost  in  Canton, 
on  the  terms  expressed  in  the  contract  which  I  have  made  with  the 
real  hacienda,  which  goods  are  to  be  embarked  on  board  the  Mace- 
donian, under  the  direction  of  Captain  E.  Smith. 

2d.  That  the  vessel  will  commence  her  voyage  from  San  Bias, 
where  I  obligate  myself  to  put  on  board,  in  that  port,  |50,000,  which 
are  to  be  employed  in  Canton  as  part  payment  for  the  cargo  of  the 
Macedonian. 

3d.  That  I,  E.  Smith,  propose  to  obtain  in  Canton  funds  to  the 
amount  of  $200,000,  which  are  necessary  to  complete  the  above  men- 
tioned cargo  at  half  ptvfits^  or  on  better  terms,  it  possible: 

4th.  We  both  agree  that  the  amount  of  the  $250,000,  which  shall 
be  invested  in  Canton,  is  to  be  divided  in  the  following  manner: 

Josg  de  Arismendi,  for  his  license,  $50,000,  capital $100,000 

Eliphalet  Smith,  for  the  freight  of  the  Macedonian 50,000 

Freighters  in  Canton  for  their  $200,000 100,000 

250,000 


It  is  understood,  that  if  freights  can  be  obtained  on  better  terms — 
say  at  33  or  40  per  cent.,  the  difference  shall  be  divided  between  Aris- 
mendi and  Smith,  which  will  be  called  license  and  vessel. 

5th.  Under  those  principles,  all  who  are  interested  in  this  expedition 
must  run  the  same  risk,  from  the  time  the  cargo  is  shipped  in  Canton 
until  it  is  disposed  of  in  this  capital  by  Jose  de  Arismendi. 

6th.  Having  both  agreed  on  the  ^oint  where  the  vessel  shall  touch 
at  on  her  return  to  this  coast.  Captain  E.  Smith  obligates  himself  to 
do  so.  As  a  proof  of  which  two  contracts  of  this  tenor  are  signed  in 
Lima,  on  the  25th  November,  1819. 

ARISMENDI. 

It  is  likewise  understood,  that  whatever  goods  Captain  Smith  may 
ship  on  board  the  Macedonian  on  account  of  the  owner  of  said  brig, 
they  must  be  subject  to  the  above  stipulations. 

Job6  Arismendi  agrees  to  allow  Captain  E.  Smith  to  ship  from  ten 
to  fifteen  thousand  dollars  on  his  own  account,  free  of  all  d^uctions 
from  the  license. 

ARISMENDI. 
A  true  copy.    Attest: 

H.  G.  WARDE. 
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Contract  of  Arismendi  with  the  government  of  PerUy  in  November ^  1819. 

The  proposals  submitted  by  Arismendi  to  the  goyernment  were  as 
follows : 

That  Don  JosS  de  Arismendi  shall  deliver,  in  cash,  $200,000 ; 
$50,000  of  this  snm  as  a  gratuity,  and  for  the  remaining  |150,000 
he  is  to  receive  credit  in  payment  of  dnties  accruing  from  importa- 
tions to  be  made  by  him,  as  mentioned  in  a  subsequent  proposal,  or 
any  other  duties  payable  by  him  in  the  course  of  his  business  after  the 
importations  are  made. 

That  the  said  Arismendi  shall  be  permitted  to  import  into  this  capi- 
tal the  value,  in  Asia,  of  $200,000  in  ^oods  of  that  continen^,  or  of 
Europe,  bringing  them  from  any  of  their  ports  in  one  or  two  vessels, 
of  any  nation  he  may  choose ;  which  goods,  on  their  importation,  shall 
pay,  on  the  invoice  cost,  with  20  per  cent,  added  thereto,  23  per  cent, 
of  royal,  and  ^\  per  cent,  of  consular  duties,  making  in  all  30}  per 
cent. 

That,  estimating  the  proceeds  of  the  enterprise  at  $400,000,  they 
shall  pay,  on  their  exportation  for  Asia,  8  per  cent.,  in  this  form,  viz: 
4  per  cent,  to  the  king,  and  4  per  cent,  to  the  consulate  ;  and  if  the 
amount  exported  exceeds  the  sum  mentioned,  the  excess  shall  pay  the 
usual  established  duties. 

That  the  debt  of  $160,000  shall  be  acknowledged  by  the  royal  trea- 
sury as  soon  as  it  is  delivered  into  the  royal  chests  ;  and  if  from  loss 
or  other  accidents  the  voyage  or  voyages  are  not  accomplished,  the 
amount  shall  be  returned,  either  in  credits  for  duties  payable  by  the 
said  Arismendi,  or  in  other  ways  in  which  your  excellency  can  effect 
the  return,  the  service  rendered  being  declared  commendable,  and , 
consequently,  the  claim  having  a  preference. 

These  proposals  were  accepted  by  the  viceroy  in  a  decree  dated 
October  30,  1819,  in  which  it  is  declared  as  understood,  also,  that  in 
case  of  loss  or  other  accidents  preventing  the  voyage,  the  $50,000 
gratuity  shall  be  returned  in  the  same  manner  as  the  $150,000. 

E  4.  By  this  public  instrument  of  declaration  and  protest  be  it 
known  to  all  whom  it  doth  or  may  concern,  that  on  the  8th  day  of 
August,  1822,  personally  appeared  Stephen  B.  Howe,  supercargo,  and 
John  B  Jones,  chief  officer,  of  the  American  brig  Macedonian,  of 
Boston,  and  declared  that  the  Macedonian  sailed  from  Mollendo,  on 
the  11th  of  December,  1821,  and  arrived  in  the  port  of  Callao  on 
the  14th,  1821,  where  the  remaining  cargo,  which  said  brig  brought 
from  Canton,  was  landed,  after  which  was  put  on  board  six  hundred 
cargos  of  cocoa,  belonging  to  and  for  account  of  the  owners  of  the 
Macedonian.  That  on  the  28th  of  February,  1822,  the  brig  was 
forcibly  takeil' possession  of  by  an  officer  and  eleven  seamen,  who  said 
they  acted  by  order  of  the  authorities  of  Lima.  They  took  from  the 
brig  the  only  four  seamen  which  belonged  to  her,  and  put  them  in 
prison,  and  left  the  vessel  without  any  one  to  take  care  of  her;  and 
all  this  was  done  without  assigning  any  reason,  whatever,  for  such 
conduct.  That  on  the  1st  day  of  March,  there  came  on  board  an  offi- 
cer, with  a  party  of  sailors,  who  weighed  the  anchors,  moved  the  brig 


Digitized  by  VjOOQIC 


OF  THE  BSIG  MACEDONIAN.  155 

* 

in  shore^  and  nnbcnt  the  sails  and  stowed  them  below.  March  2d9 
came  on  board  a  second  party  of  men,  and  moved  the  Tessel  near  the 
mole,  and  then  proceeded  to  take  a  kind  of  inventory,  but  left  out 
many  articles  which  they  said  were  of  little  value ;  they  then  took  the 
sails  on  shore,  leaving  a  military  guard  on  board.  On  the  12th  of 
April  the  master  received  orders  from  the  general  of  marines  com- 
manding, to  leave  the  brig  on  the  following  day,  at  10  a.  m.,  which  he 
was  compelled  to  do  by  the  guard  on  board.  They  then  commenced 
to  discharge  the  cacao,  which,  together  with  the  proceeds  of  the  cargo 
landed  from  the  brig  on  her  arrival  at  Callao,  belonging  to  the  owners 
of  the  Macedonian,  was  seised,  together  with  the  brig,  and  con- 
demned, by  an  order  from  the  authorities  of  Lima,  not  giving  the 
least  notice  to  Mr.  S.  B.  Howe,  supercargo,  of  the  confiscation  and 
trial  of  said  goods  and  brig,  and  without  permitting  or  allowing  the 
said  8.  B.  Howe  making  any  claim  or  defence  of  the  said  property 
belonging  to  the  owners,  who  then  were,  and  now  are,  citizens  of  the 
United  8tates  of  America.  In  consequence  of  the  above  illegal  and 
outrageous  act,  comioitted  by  the  authorities  of  Lima,  I,  S.  B.  Howe, 
as  supercargo  of  the  brig  Macedonian,  in  behalf  of  myself,  and  in  the 
name  and  behalf  of  the  owners  of  said  brig  and  cargo,  or  any  one  who 
is  interested,  or  that  may  become  interested,  either  in  the  brig  or  her 
cargo,  for  both  or  either  of  them  do  solemnly  protest^  &c.,  &c. 

Stephen  B.  Howe  farther  declares,  that  on  presenting  himself  to 
Mr.  Villafuerte,  notary  public,  in  the  city  of  Lima,  for  the  purpose  of 
noting  and  extending  a  protest  of  the  aforesaid  transactions,  he  refused 
doing  the  same,  being  in  fear  of  the  authorities  of  Lima. 

STEPHEN  B.  HOWE, 
JOHN  B.  JONES. 

Sworn  to  August  8,  1822,  before  David  Conner,  commander  United 
States  schooner  Dolphin. 


PrtOeH  ofEliphalet  Smith. 


I,  Eliphalet  Smith,  formerly  captain  and  supercargo  of  the  Ameri- 
can brig  Macedonian,  of  Boston,  do  solemnly  declare  the  following  to 
be  a  true  narrative  of  the  transactions  of  said  brig:  That  I  was  em- 
powered by  Mr.  John  S.  LUery,  owner  of  the  brig  Macedonian,  to  sell 
the  whole  or  any  part  thereof,  at  auy  time  or  place  I  might  think 

f  roper.  That  in  May,  1819, 1  sold  the  one-half  of  the  brig  to  Mr. 
^hilip  Mercier,  a  citizen  of  the  United  States,  for  the  sum  of  fifteen 
thousand  dollars,  for  which  I  received  an  order  on,  and  was  paid  by, 
Don  Jos^  de  Arismendi,  (Mr.  Mercier's  agent,)  as  will  appear  by  said 
Arismendi's  account  current,  dated  in  Lima,  November  13,  1819. 
There  was,  likewise,  $3,500  advanced  by  Arismendi  on  account  of  Mer- 
cier, as  part  payment  of  the  disbursements  of  the  Macedonian,  which 
had  accrued  from  the  time  of  purchase  up  to  that  date.  It  was  ex- 
pressly understood  between  myself  and  Mr.  Mercier,  at  the  time  I  made 
the  sale,  that  he,  Mercier,  should  not,  in  any  way  whatever,  authorize 
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any  person  who  was  not  a  citizen  of  the  United  States  to  hold  anj 
interest  in  the  brig  without  my  consent.     That  between  the  months  of 
May  and  NoTembery  ISIQ,  I  made  two  Toyages  in  the  Macedonian^  one 
from  Lima  to  Pisco,  G-uayaquil,  and  back ;  the  other  from  Lima  to 
Panama  and  back.     That,  in  November,  1819, 1  entered  into  a  con- 
tract with  Don  Job6  de  Arismendi  respecting  a  Canton  voyage,  the 
terms  of  which  are  expressed  in  said  contract.     That  I  sailed  from 
Lima  on  the  6th  of  December,  1819,  for  Panama,  where  I  arrived, 
and  sailed  on  the  14th  of  January,  1820,  with  a  cargo  of  dry  goods 
on  freight  for  San  Bias,   at  which  place  I  arrived  on  the  24th  of 
February,  where,  after  waiting  some  considerable  time  for  permission 
to  unload,  it  was  finally  obtained,  when  I  discharged  the  cargo  and 
received  the  freight ;  after  which  I  waited  a  number  of  days,  expect- 
ing that  the  agent  of  Mr.  Arismendi,  Don  Francisco  Lascano,  would 
be  able  to  collect  the  fifty  thousand  dollars  which,  according  to  con- 
tract, he  was  obliged  to  put  on  board  the  Macedonian  ;  but  on  being 
assured  by  Lascano  that  he  could  not  collect  it,  my  contract  with 
Arismendi  became  null  and  void,  md  that  said  Arismendi  must  be 
answerable  to  the  owners  of  the  brig  Macedonian  for  all  losses,  costs, 
and  damages  of  every  name  and  nature  that  may  arise,  on  account  of 
the  non-fulfillment  of  said  contract.     On  the  7th  May,  1820, 1  sailed 
from  San  Bias  for  Canton,  and  arrived  there  on  the  17th  July,  where 
I  invested  the  funds  which  I  carried  in  the  brig,  in  China  goods,  with 
which,  together  with  others  shipped  by  merchants  there,  the  vessel  was 
loaded  with  a  cargo  which  belonged  to  citizens  of  the  United  States, 
with  the  exception  of  one  invoice,  which  was  shipped  by  Mr.  Paqua,  a 
Chinese  Hong  merchant.     With  this  cargo  I  sailed  from  Whampoa 
on  the  11th  of  October,  1820,  and  arrived  at  Arica  on  the  3a  of 
March,  1821,  and  discharged  the  cargo  ;  part  of  which  was  disposed 
of  at  Tacna,  and  the  remainder  carried  to  La  Paz  and  Arequipa.     As 
I  was  proceeding  from  Tacna  towards  Arequipa  with  a  large  amount 
of  goods,  together  with  the  proceeds  of  sales  realized  at  Tacna,  I  was 
overtaken  in  the  valley  of  Sitana  by  a  military  force,  acting  under  the 
orders  of  Admiral  Cochrane,  and  over  seventy  thousand  dollars  in 
specie  and  bullion  was  forcibly  taken  from  me.    That  on  the  17th  of 
July;  1821,  while  the  Macedonian  was  lying  in  the  port  of  Arica,  she 
was  taken  possession  of  by  twelve  armed  men  under  the  order  of  the 
commander  of  the  patriot  force,  who,  on  the  22d,  got  the  brig  under 
way,  having  on  board  Colonel  Miller,  with  240  troops,  and  steered 
down  the  coast ;  and  on  the  29th  arrived  at  Pisco  and  landed  them. 
That  on  the  8th  of  August  she  sailed  from  Pisco  and  returned  to 
Arica,  and  from  there  came  to  MoUiendo,  where  a  part  of  the  original 
cargo  of  the  Macedonian  was  reshipped,  after  having  been  detained 
in  Arequipa  on  account  of  the  unjustifiable  seizure  of  the  brig  at  Arica, 
for  which  no  compensation  has  been  made.     The  Macedonian,  John 
E.  Heron,  master,  and  Stephen  B.  Howe,  supercargo,  left  MoUiendo 
on  the  11th  of  December  and  proceeded  for  Gallao,  where  she  arrived 
on  the  14th,  and  immediately  discharged  ber  cargo ;  part  of  which 
was  sold,  and  a  cargo  of  cocoa  purchased  and  put  on  board,  when  that, 
together  with  the  brig  and  cargo  and  all  the  proceeds,  were  seized  and 
confiscated  by  tbe  government  of  Lima,  as  will  appear  by  the  protest 
of  Stephen  B.  Howe  and  others. 
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To  the  truth  of  the  aforesaid  narrative,  I  hereby  attest  that  all  of 
which  will  be  verified  by  the  log-book  and  other  papers  relating  to 
the  brig  and  cargo. 

E.  SMITH. 

Then  personally  appeared  the  above  named  Eliphalet  Smith,  and 
made  oath  to  the  trath  of  the  foregoing  declaration  on  board  the 
United  States  schooner  Dolphin,  lying  in  the  port  of  Callao,  this  20th 
day  of  August,  A.  D.  1822. 

DAVID  CONNER, 
United  States  Schooner  Dolphin. 


F  4.  Receipt  of  Smith  to  Mercter. 

Received  of  Don  Philip  Mercier  three  thousand  five  hundred  dol- 
lars, on  account  of  the  expenses  belonging  to  one-half  of  the  interest 
which  he  represents  in  the  schooner  Macedonian,  an  account  of  which 
I  will  render  him  at  the  conclusion  of  the  voyage  which  I  am  about 
to  undertake. 

Lima,  December  6,  1819. 


F  8.  Smith's  receipt  to  Lascano. 

[Thif  feeiDB  to  haye  been  originallj  written  in  Spanish.] 

Received  of  Don  Vicente  de  Lascano  the  following  quantities  and 
values :  Twenty-three  thousand  nine  hundred  and  ninety-four  pro- 
vincial dollars  ;  three  hundred  and  ten  marks  and  seven  eighths  of 
other  silver  bullion  (plata  pi3a ;)  one  thousand  six  hundred  and 
forty-five  gold  ounces,  partly  of  this  place,  partly  Chinese,  and  in  one 
plate  of  gold  divided  into  five  parts  ;  nineteen  bars  of  silver,  weighing 
two  thousand  four  hundred  and  seventy  marks.  All  which  I  have 
received  from  the  said  Mr.  Lascano,  according  to  English  scales  and 
weights,  on  board  the  United  States  frigate-o^war  called  the  Macedo- 
nian, on  board  which  vessel  I  have  received  it  for  such  purposes  as  I 
may  think  proper. 

In  witness  whereof,  I  si^n  this  at  San  Bias,  the  seventh  of  May, 
in  the  year  one  thousand  eight  hundred  and  twenty. 

E.  SMITH. 

There  are  twenty-three  thousand  nine  hundred  and  ninety-four  pro- 
vincial dollars ;  three  hundred  and  ten  and  seven-eighths  marks  of 
bullion ;  one  thousand  six  hundred  and  forty-five  gold  ounces  of  three 
classes ;  nineteen  bars,  weighing  two  thousand  four  hundred  and 
seventy  marks. 

San  Blas,  May  7,  1820. 

And  in  the  margin  there  are  three  rubrics,  (Enmendado,  Siete, 
Vale.) 
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EecapUvkUion.'^— In  coined  dollars,  twenty-three  thousand  nine  hun- 
dred and  ninety-four;  in  hullion,  three  hundred  and  ten  and  seven- 
eighths  marks  of  eight  dollars  each  ;  two  thousand  four  hundred  and 
eighty-seven ;  in  one  thousand  six  hundred  and  forty-four  ounces  of 
gold  dust  at  seventeen  dollars ;  twenty-six  thousand  three  hundred 
dollars;  in  nineteen  bars  of  silver^  with  two  thousand  four  hundred 
and  seventy  marks,  at  eight  dollars  each ;  nineteen  thousand  six  hun- 
and  eighty  dollars.  There  are  seventy-two  thousand  four  hundred 
and  eighty-one  dollars.  For  duties  and  expenses  until  on  board, 
eight  and  a  half  per  cent. ;  six  thousand  one  hundred  and  sixty  dol- 
lars seven  rials;  total  in  dollars,  seventy-eight  thousand  six  hundred 
and  forty-one  seven  rials.  There  are  seventy-eight  thousand  six  hun- 
dred and  forty-one  dollars  and  seven  rials,  which  1  have  delivered  to 
the  captain  and  supercargo  of  the  American  schooner  Macedonian^ 
Eliphalet  Smith,  on  account  of  the  commercial  house  at  Lima  of 
Abadia  and  Arismendi,  for  the  purpose  of  being  invested  in  Canton, 
whither  he  is  proceeding  with  his  vessel.  According  to  the  instrnctioa 
given  by  those  gentlemen,  he  may  carry  the  cargo  of  goods  to  the  port 
of  Gallao.  or  to  some  other  on  the  coast  of  Peru. 

VICENTE  DE  LASCANO. 

San  Blas,  May  8,  1820. 


Arismendi* 8  2d  contract  with  the  Viceroy, 

On  the  24th  of  November,  1819,  the  commandant  of  marine  at 
Callao  addressed  a  letter  to  the  viceroy,  Pezuela,  representing  the 
great  scarcity  of  naval  stores  in  the  royal  magazines,  and  stating 
that  Don  Jos^  Arismendi,  a  merchant  of  Callao,  had  offered  to  supply 
such  stores  from  North  America,  and  would  send  an  order  ibr  them 
by  the  American  brig  Macedonian,  bound  to  Panama.  The  letter 
enclosed  a  memorandum  of  cordage  and  canvas  which  were  abso- 
lutely wanting,  comprising,  altogether,  1,000  quintals  of  cordage, 
estimated  at  |25  per  quintal,  and  500  pieces  of  canvas  and  sail  cloth, 
estimated  at  $26  per  piece ;  in  all,  $37,600. 

By  direction  of  the  viceroy,  Arismendi  made  his  proposition  in 
writing.  He  offered  to  import  from  the  United  States  into  Callao, 
within  the  term  of  six  months,  all  the  cordage  and  canvas  mentioned 
by  the  commandant  of  marine,  and  deliver  them  at  first  cost  in  the 
United  States,  which  would  be  at  the  rate  of  about  $12  per  quintal 
for  cordage,  and  |15  per  piece  for  canvas^  provided  he  were  permitted 
to  introduce  into  the  country,  at  the  same  rate  of  duty  as  paid  by 
goods  imported  from  Cadiz,  goods  to  the  amount  of  $50,000,  first  cost 
in  the  United  States,  with  the  understanding  that  they  were  to  con- 
sist of,  among  other  things,  flour,  tar,  copper  in  plates,  and  other 
articles  then  urgently  needed.  This  proposition  was  referred  by  the 
viceroy  to  the  permanent  board  of  means,  which  approved  of  it,  and 
the  contract  with  Arismendi  was  accordingly  concluded  on  the  19th 
of  August,  1820,  Arismendi  then  paying  the  viceroy  $10,000  as  a 
bonus  for  the  contract. 
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Deposition  of  Heron. 

(TraDBlation.] 

In  the  bay  and  port  of  CallaOy  on  board  the  brig  Macedonian^  in 
compliance  with  the  order  of  the  act  of  summons  given  on  the  4th  day  of 
March,  in  the  year  of  1822,  the  adjutant  Don  Antonio  Martinez  ordered 
the  captain  of  said  brig  to  appear  before  him  and  before  me,  the  notary 
public,  and  received  his  oath,  which  he  gave  by  laying  his  hands  on 
the  Bible  in  conformity  to  his  religion,  on  which  he  declared  he  would 
speak  the  truth,  as  far  as  he  knew,  to  all  he  was  asked,  and  being 
asked  by  said  adjutant,  who  served  as  interpreter,  his  name,  country, 
religion,  and  destination,  he  replied  his  name  was  John  Heron,  a 
native  of  Richmond,  in  the  United  States,  of  the  Protestant  religion, 
acting  formerly  as  mate  and  now  as  captain  of  the  brig,  and  he 
answered,  on  being  examined  on  the  first  part  of  the  above  mentioned 
act,  he  said  he  had  been  twenty-three  months  in  the  vessel,  having 
embarked  in  the  port*  of  San  Bias,  and  there  contracted  with  Captain 
Smith  for  terms  of  said  voyage  ;  that  the  Macedonian  is  owned  by 
John  8.  EUery,  of  Boston ;  that  he  knew  this,  because  the  former 
captain  inibrmed  him  of  it,  and  it  also  appeared  by  the  register  which 
is  in  the  hands  of  the  captain  of  the  port.  Being  examined  on  the 
second  part  of  said  act,  he  answered,  that  the  voyages  which  he  had 
made  were  from  San  Bias  to  Canton,  from  thenpe  to  Arica,  from 
Arica  to  Pisco,  and  from  Pisco  to  Arica  and  Mollendo,  and  from 
thence  to  Callao,  wherehe  now  is;  and  that  from  San  Bias  to  Canton, 
in  specie  and  pina,  they  took  some  money ;  that  he  cannot  testify  to 
the  amount,  as  he  does  not  know  the  quantity  ;  that  with  this  money 
they  purchased  crockery  and  goods  in  China,  which  were  landed  at 
Arica,  the  owner  of  which,  as  appeared  to  the  deponent,  was  the 
captain ;  that  from  Pisco  they  returned  to  Arica,  and  from  thence  to 
Mollendo,  where  they  re-shipped  some  bales  by  order  of  the  same 
captain,  who  confided  the  vessel  to  the  deponent,  and  remained 
himself  in  said  port  to  pass  to  Arequipa,  and  in  compliance  to  the 
orders  which  the  deponent  had  received,  he  came  to  the  port  of 
Callao,  where  he  disembarked  the  said  bales,  which  were  under  the 
direction  of  the  nephew  of  the  captain,  Mr.  Stephen  B.  Howe,  who 
came  supercargo  from  Mollendo,  and  who  carried  the  goods  to  Lima. 

On  being  examined  on  the  subject  which  the  third  article  contains, 
he  said  that  he  repeated  what  he  had  said  in  the  before  mentioned  ar- 
ticle, and  added  that  the  supercargo,  Stephen  B.  Howe,  was  in  Lima,  and 
lived  in  the  house  of  Thwaites  and  Rosas  in  Coca  street.  On  being  ex- 
amined on  the  fourth  part  of  said  act^  he  said  that  neither  Arismendi 
nor  Abadia  had  any  intervention  whatever  with  the  vessel ;  that  he 
did  not  know  personally  the  first,  and  that  his  knowledge  of  the  latter 
took  place  when  he  was  on  board  the  United  States  ship  Macedonian, 
in  the  year  1819,  while  at  the  port  of  Callao  ;  and  from  this  acquaint- 
ance he  went  to  see  Mr.  Abadia,  whilst  he  was  a  prisoner,  and  once 
at  his  house,  but  these  visits  were  made  solely  on  the  score  of  friend- 
shm,  and  not  as  his  having  anything  to  do  with  the  vessel. 

On  being  examined  on  uie  subject  of  the  fifth  article  of  this  act,  he 
said  that  he  had  already  answered  the  questions  in  the  before  men- 
tioned articles. 
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On  being  examined  on  the  sixth  part  of  said  act,  he  said,  that  in 
Arica  was  anchored  the  Chile  squadron,  but  that,  being  on  board,  the 
deponent  did  not  know  if  any  one  gave  any  money,  much  less  effects  ; 
and  as  to  the  rest  he  had  already  answered,  under  oath,  to  the  truth, 
which  was  certiiSed  in  the  presence  of  the  interpreter,  to  which  I  give 
faith.     J 

JOHN  E.  HERON. 

Antonio  Martinez. 

Before  me,  JOSfi  ANTONIO  COBIAN. 

VALDIVISO. 
Attest :  H.  Q.  Wards. 


Deposition  of  John  Jones. 

[Translation.] 


On  the  fourth  day  of  March,  of  the  year  one  thousand  eight  hun- 
dred and  twenty-two,  on  board  of  the  brig  Macedonian,  the  said  adju- 
tant caused  the  mate  to  appear  before  him  and  receive  his  oath,  which 
he  made  conformably  to  nis  religion,  placing  his  hand  on  the  Bible, 
on  which  he  declared  he  would  speak  the  truth  as  far  as  he  knew,  to 
all  he  was  asked  ;  and  being  asked  his  name,  country,  religion,  and 
destination,  he  replied  that  his  name  was  John  Jones,  a  native  of 
Falmouth,  in  the  United,  States,  that  he  was  of  the  Protestant  religion, 
and  that  he  was  mate  of  the  vessel.  And  he  replies,  being  examined 
on  the  first  part  of  the  act  of  summons  by  means  of  an  interpreter, 
that  he  has  been  four  years  in  the  vessel ;  that  he  entered  into  the 
contract  for  his  shipment  with  John  S.  Ellery,  of  Boston,  where  he 
embarked.  And  he  replies,  being  examined  on  the  second  part  of  the 
aforesaid  act,  that  two  years  since  he  was  in  San  Bias,  when  he  went 
to  Canton,  and  then  to  Arica,  to  Pisco,  and  then  to  Arica  again,  and 
from  Arica  he  went  to  MoUendo,  trom  which  port  he  came  to  Callao. 
And  he  replies,  being  examined  on  the  third  part  of  said  act,  that 
from  San  Bias  they  carried  some  money  to  Canton  to  purchase  a  car- 
go ;  that  they  did  purchase  crockery  and  goods  which  they  landed  in 
Arica ;  that  he  does  not  know  to  whom  they  were  consigned,  or  the 
persons  who  ordered  it,  because  deponent  was  in  the  hold  breaking 
them  out.  And  being  examined  on  the  fourth  part  of  said  act,  he 
replies,  that  he  only  knew  Don  Jose  Arismendi  by  sight,  and  Don 
Pedro  Abadia,  because  he  was  told  their  names,  but  that  he  never 
spoke  to  them,  nor  did  he  ever  see  them  in  the  vessel,  nor  does  he 
know  that  they  had  the  slightest  concern  in  her.  And  he  replies,  being 
examined  on  the  fifth  part  of  said  act,  that  he  refers  to  what  he  has 
already  said;  that  he  does  not  know  who  received  the  cargo ;  and  he 
adds,  that  at  MoUendo  they  reshipped  some  part  of  the  cargo  which 
was  landed  at  this  port,  to  the  care  of  the  nephew  of  Captain  Smith, 
who  rema'ned  himself  at  Arequipa ;  that  he  does  not  know  by  whose 
orders  the  said  cargo  went  to  Lima.  And  he  replies,  being  examined 
on  the  last  part  of  said  act,  that  he  never  saw  or  knew  that  the  brig 
was  detained  by  the  Chilean  squadron,  for  although  the  Chilean  squad- 
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dron  was  anchored  at  Arica,  it  committed  no  act  of  hostility  towards 
the  brig ;  that  neither  did  he  see  that  the  squadron  had  been  supplied 
either  with  money  or  effects ;  that  he  is  ignorant  of  anything  else; 
that  this  is  the  truth  upop  oath,  which  was  ratified  in  presence  of  the 
interpreter,  to  which  I  give  faith. 

JOHN  JONES. 
Antonio  Maktinbsi.  » 

Before  me. 

JOSfi  ANTONIO  DB  COBIOA. 
It  is  a  copy, 

VALDIVIESO. 


Invoice  0/ goads  shipped  at  MoUndo. 

Invoice  of  goods  shipped  by  E.  Smith  on  board  the  American  brig 
Macedoniaui  of  Boston,  John  E.  Heron,  commander,  on  account  and 
risk  of  Mr.  John  S.  Ellery  (owner  of  said  brig)  and  others,  citizens 
of  the  United  States  of  North  America,  and  consigned  to  Mr.  Stephen 
B.  Howe. 

[Details  omitted  in  this  copy.] 

$64,162  04 
The  above  is  the  first  cost  in  Canton,  to  which  must  be 
added  at  least  50  per  cent,  for  expienses 32,081  02 

96,243  06 


EE  ELIPHALET  SMITH. 

AsBQUiPA,  December  4,  1821. 


Extract  from  the  record  of  the  Prifse  Court  of  Peru. — Opinion  of  the 
fiscal,  AprU  16, 1822. 

The  fiscal  says :  That  one-half  of  the  schooner  ^^  Macedonian  "  be- 
longs to  Don  Jose  Santos  Arismemdi,  he  having  purchased  it  for 
115,000  from  Don  Felipe  Mercier  on  the  4th  of  December,  1819^ 
according  to  report  in  folio  4  of  the  current  book  of  proceedings,  sec- 
tion 4  of  instructions  No.  32,  addressed  to  his  agents,  Exhelme  and 
Irriberri;  residing  in  Tacna,  and  paper  marked  A,  book  No.  1  of  the 
file  of  proceedings.  These  papers  are  acknowledged  by  Arismendi  in 
folio  19  of  book  No.  2  of  the  record. 

He  had  likewise  $200,000,  which  he  gave  to  the  former  govern- 
ment, as  follows :  $100,000  for  the  license  to  import  goods  from  Can- 
ton to  the  port  of  Callao,  $25,000  as  a  donation,  and  $75,000  on 
account  of  duties  accruing  on  the  cargo  of  the  '^  Macedonian,"  accord- 
ing to  section  5  of  the  said  instruction  No.  32,  and  contract  with  Don 
Eliphalet  Smith,  No.  1,  signed  in  this  city  on  the  25th  of  November, 
1819,  which  is  recorded  in  folio of  book  No.  2  of  the  record. 

In  the  2d  article  of  the  said  contract,  Arismendi  obligated  himself 
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to  place  on  board  the  said  schooner  $50^000  in  the  port  of  San  Bias, 
to  be  used  in  Canton  in  part  payment  of  the  goods  which  might  be 
purchased. 

In  the  instruction  No.  32,  section  2,  he  says  that  he  could  not  com* 
ply  with  this  condition.  But  in  folio  9  and  folio  11  of  the  current 
book,  the  captain  and  mate  of  the  said  vessel  state  that  they  took 
from  San  Bias  some  money  for  Canton  in  coin  and  bullion.  What- 
ever the  said  sum  was,  it  belonged  to  Arismendi ;  and  until  Capt.  Smith 
shows  cause  to  the  contrary,  application  must  continue  to  be  made  of 
it,  according  to  article  4  of  saia  contract  in  favor  of  said  Arismendi, 
to  the  amount  of  $100,000. 

He  had  also  $25,000,  the  half  of  the  $50,000  applied  to  the  use  of 
the  owners  of  the^ship  '^ Macedonian,"  according  to  article  4  of  the 
said  contract,  and  $3,600  furnished  to  Smith  for  the  expenses  of  the 
said  expedition,  according  to  the  report  cited  in  folio  14  of  the  current 
book. 

All  this  property  and  these  rights  belong  now  to  the  State,  in  con- 
sequence of  the  flight  of  Arismendi,  and  the  half  of  the  said  vessel, 
together  with  the  property  embargoed,  is  not  sufficient  to  satisfy  the 
demand.  The  supercargo,  Don  Stephen  Howe,  has  declared,  in  folio 
15  of  the  current  book,  that  he  has  in  his  possession  the  goods  brought 
from  the  port  of  MoUendo  to  that  of  Callao  in  the  said  schooner,  and 
enumerated  on  the  invoice  in  folio  IT,  with  the  exception  of  a  third 
part,  which  has  been  sold.  These  remaining  goods  and  the  pro- 
ceeds of  those  sold  should  be  placed  under  embargo,  in  order  to  secure 
the  right  of  the  State,  and  because  this  voyage  was  prosecuted  in  pre- 
judice of  our  sacred  cause,  as  is  shown  by  the  tenor  of  the  papers  re- 
ferred to.  Your  excellency  should  therefore  order  that  the  said  prop- 
erty be  immediately  sequestrated,  and  this  being  done,  that  the  record 
be  returned  for  such  further  proceedings  as  may  be  expedient,  or  that 
it  be  sent  to  the  high  chamber  for  ulterior  confirmation. 

Lima,  April  16,  1822. 

He  furthermore  says,  that  the  ship  Cockburn  and  goods  imported  in 
her  are  similarly  situated  onaccountof  their  havingarrived  under  licenses 
from  from  the  preceding  government,  Arismendi  having  contributed 
$160,000  to  obtain  them,  and  having  in  them  an  interest  of  $50,000 
and  16  per  cent,  on  the  $100,000,  and  that  expedition  having  been 
notoriously  hostile  and  prejudicial  to  our  independence,  inasmuch  as 
it  furnished  arms  to  our  enemies,  according  to  article  2  of  the  cited 
instruction  and  the  tenor  of  the  contract  No.  2  entered  into  with  Don 
Juan  Heimar,  in  this  city,  on  the  28th  of  October,  1820.  Therefore, 
your  excellency  will  be  pleased  to  order  that  an  embargo  shall  like- 
wise be  laid  upon  any  goods  existing  in  the  capital  or  in  the  free 
provinces,  imported  in  the  said  vessel,  and  upon  the  vessel  if  she  is 
in  port. 

Dated  as  above. 

NoTB. — "Current-book,"  in  this  translation,  means  the  record  of 
the  case  before  the  fiscal  at  the  time. 
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[TnuiBlation.] 


Most  Excellent  Sir  :  The  fiscal  says,  that  in  the  proceeding  had 
against  Don  Jose  Maria  Carreno  for  having  taken  some  letters  from 
this  capital  to  the  province  of  Areqaipa  there  exist  various  letters  of 
Don  Jose  de  Arismendi  relative  to  the  merchandise  which  Captain 
Smith  introduced  into  that  province,  and  a  declaration  in  which  he 
speaks  of  the  interest  which  ne  had  in  that  husiness.  This  proceed- 
ing was  hrought  to  a  close  hy  the  military  commission ;  therefore  the 
fiscal  asks  its  aggregation,  and,  that  being  done,  let  the  examination 
proceed. 

Lima,  Apnl  11,  1822. 

TUDELA. 

~  Lima  Ap'ril  12,  1822, 

Let  the  proceeding  required  by  the  fiscal  be  immediately  aggre- 
gated, and  the  examination  proceed,  which  is  to  be  despatched  with 
all  diligence. 

MONTEAGUDO. 


[Translation.  ] ' 

To  the  report  (expediente)  on  the  Macedonian,  are  annexed  two  doc- 
uments (cuadernos)  which  remained  in  your  court,  relating  to  the 
suit  of  Don  Jose  Maria  Carreno  and  Don  Pedro  Abadia,  and  the  com- 
mission having  been  executed,  you  will  please  to  remit  these  docu- 
ments for  decision,  the  president  of  the  superior  court  having  re- 
quired it.     God  preserve  you  many  years. 

Lima,  May  12,  1822. 

MONTEAGUDO. 

Hon.  JuDGB  OF  Sequestrations. 

Lima,  May  13,  1822. 
The  antecedent  order  having  been  received  from  his  excellency  the 
secretary  of  state  of  the  executive  department,  for  its  complete  fulfil- 
ment, let  the  proceedings  had  in  respect  of  the  brig-schooner  Macedo- 
nian be  forthwith  aggregated. 

VALDIVIESO. 
Jerondco  db  Villafubrtb. 

Lima,  May  14,  1822. 

Being  examined :  Let  the  three  (cuadernos)  parcels  of  papers  which 
are  spoken  of  in  this  order  of  the  12th  of  this  present  month  be  sent  to 
the  secretary  of  state  of  the  executive  department,  accompanying  them 
with  the  proper  notification. 

Ordered  same  date, 

VALDIVIESO. 
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E.  3« 

Extract  from  the  condition  upon  which  the  London  licenae  of  |150,000 

was  granted. 

Don  Jos£  de  Arietnendi  paid  to  the  treasuaj  150,000, 10  per  cent, 
as  a  bonus,  and  40  per  cent,  in  a  loan,  to  be  returned  to  him  in  the 
duties  which  he  might  incur  on  account  of  the  voyage  or  voyages,  and 
in  the  exportation  of  their  proceeds. 

He  will  pay  34  per  cent,  of  duties  in  this  form. 

On  goods  specified  in  the  tariff  of  free  trade  of  1776,  in  relation  to 
the  foreign  goods  mentioned  therein,  with  the  addition  of  20  per  cent., 
and  on  tnose  not  embraced  in  that,  valuing  them  according  to  the 
usage  established  at  Panama. 

Me  is  permitted  to  export  $150,000  whithersoever  he  may  choose^ 
and  under  a  foreign  flag,  either  in  silver  or  in  produce,  paying  for  the 
former  15  per  cent.,  and  the  latter  the  duties  which  may  be  fixed. 

The  Eoyal  treasury  has  recognized  the  debt  of  both  transactions  as 
privileged  over  any  other. 


['nmuslation.] 
Declaration  of  Baeadre. 

Declaration  of  Don  Jos6  Santiago  Basadre,  commercial  delegate  from 
the  province  of  Tacna.  He  said  as  follows :  To  the  first  question, 
that  he  is  very  familiar  with  the  handwriting  on  the  seventh  and 
eighth  pages,  the  first  filed  entitled  '^Remarks  to  Inclan,  and  the  sec- 
ond,  ^^  extracts  and  conditions  upon  which  were  conceded  the  license  for 
Asia,  for  two  hundred  thousand  dollars ;  and  extracts  from  the  con- 
ditions upon  which  there  was  granted  the  license  for  London,  of  two 
hundred  and  fifty  thousand  dollars."  That  both  are  written  as  he 
believes,  in  the  handwriting  of  Don  Jose  Snares  Inclan,  now  de- 
ceased, a  resident  and  merchant  of  this  city,  and  married  here,  with 
whom  he  had  such  friendship  and  acquaintance,  as  to  know  his  hand- 
writing well.  To  the  second,  that  in  like  manner  he  knows  the  hand- 
writing of  the  letters  which  have  been  put  in  evidence,  marked  from 
number  one  to  six,  inclusive,  and  in  his  belief  they  are  written  and 
signed  by  Don  Jos6  de  Arismendi,  a  resident  and  merchant  of  the 
capital  city  of  Lima,  where  he  was  acquainted  and  dealt  with  him  in 
the  year  one  thousand  eight  hundred  and  twenty.  To  the  third,  that 
he  has  no  letters  or  documents  whatever,  signed  by  the  aforementioned 
Mr.  Arismendi,  for  which  reason  he  does  not  exhibit  them. 

To  the  fourth,  that  it  is  plain  to  him,  from  having  witnessed  and 
heard  it,  that  Messrs.  Don  Pedro  Irriberri  and  Don  Jos^  Snares 
Jnclan  were  those  who  aided  the  captain  of  the  North  American 
schooner  Macedonian,  Eliphalet  Smith,  in  making  sales  of  the  cargo 
which  he  brought  from  Canton  to  the  port  of  Arica,  but  the  said  Cap- 
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tain  Smith  was'the  person  who  made  the  hargains  and  closed  the  sales  ; 
he  was  ignorant  if  the  intervention  had  hy  Messrs.  Irriberri  and  Inclan 
was  by  order  and  special  direction  of  the  albove  Mr.  Arismendi,  and 
only  now,  through  tne  letters  and  other  documents  which  have  been 
shown  to  him,  has  arrived  at  the  knowledge  that  that  individual  was 
interested  in  said  cargo ;  that  he  engaged  in  this  at  the  beginning  of 
the  year  one  thousand  eight  hundrea  and  twenty-one. 

JOSE  ANTONIO  BASADBE. 
Zegarra. 

JOSfi  CALIXTE  HEBNANDEZ 


rrranilaUoii.] 

Dedaration  of  Don  Jose  Antonio  CcLstaSUm. 

*  *  "^  he  answered  as  follows :  To  the  first  he  replies, 
that  of  the  pages  which  have  just  been  shown  to  him,  there  is  one  en- 
titled ^^Bemarks  to  Inclan,"  marked  with  the  number  seven,  and  the 
other  with  the  number  eight,  which  contains  extracts  and  conditions, 
upon  which  was  conceded  the  license  for  Asia,  which,  in  his  belief,  are 
written  in  the  hand  and  writing  of  the  deceased,  Don  Jose  Snares 
Inclan,  who  was  a  merchant  and  resident  of  this  city,  married  here 
to  Dona  Maria  del  Carmen  Gk)nzales  Vigil,  with  whose  family  the  de- 
clarant has  maintained  from  his  childhood  an  intimate  friendship,  even 
to  this  day ;  for  which  reason  he  also  strengthened  his  intimacy  with 
Mr.  Inclan,  with  whom  he  had  dealings  and  contracts,  by  means  of 
which  he  knows  his  handwriting  very  well. 

To  the  second — ^that  he  has  not  the  slightest  knowledge  of  the  let- 
ters which  are  spoken  of. 

To  the  third — ^that,  not  having  had  any  business  whatever  with  Don 
Josfi  Arismendi,  he  has  no  letters  or  accounts  of  his. 

To  the  fourth — that  it  is  clear  to  him,  from  having  seen  it,  that 
about  the  beginning  of  the  past  year,  one  thousand  eight  hundred  and 
twentv-one,  arrived  at  the  port  of  Arica  the  North  American  schooner, 
Macedonian,  from  Canton,  with  a  cargo  of  silk  goods.  Her  Captain, 
Eliphalet  Smith,  had  made  sales,  in  this  place,  of  part  of  said  cargo, 
in  which  sales,  at  the  first,  Don  Pedro  Irriberri  took  part,  and  after- 
wards Don  Jos6  Snares  Inclan,  who  at  that  time  came  from  Lima ; 
but  I  am  ignorant  whether  these  gentlemen  were  the  agents  or  con- 
signees of  said  vessel  under  instructions  from  Mr.  Arismendi,  which 
I  only  now  have  learned  from  the  documents  which  have  been  ex- 
hibited,       **♦****♦ 

JUAN  ANTONIO  CASTAlJON, 
Zegarra. 

JOSfi  CALIXTE  HEBNANDEZ. 
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[Traiislation.] 

DecLaraiion  of  Den  Migud  Gonzalee  Vigil. 

Beplies  to  the  first  interrogatory,  that  he  knows  with  certainty  the 
writing  of  the  two  sheets  which  have  just  been  shown  to  him,  the  first 
marked  number  seven,  under  the  inscription,  ^^Bemarks  of  Inclan ;"  and 
the  second,  numbered  eight,  containing  '^  extracts  and  conditions^" 
on  which  were  conceded  the  license  for  Asia,  of  two  hundred  thousand 
dollars,  because  the  person  who  wrote,  as  he  believes,  the  two  sheets 
referred  to,  was  the  deceased  Don  Jose  Suares  Inclan,  with  whom  he 
had  intimate  friendship,  and  who  afterward  became  his  brother-in- 
law,  by  marriage  with  nis  sister  of  full  blood,  Dona  Maria  del  Carmen 
Gonzales  Vigil. 

To  the  second,  that  he  also  knows  the  writing  and  signature  of  the 
three  letters  which  have  now  been  shown  to  him^  marked  from  num- 
ber one  to  six,  in  his  belief  they  are  the  handwriting  of  Don  Jose 
de  Arismendi,  who  was  a  resident  and  merchant  at  the  capital,  Lima. 

To  the  third,  that  by  reason  of  the  receipt  at  Lima,  by  the  said  M. 
Arismendi,  of  funds  belonging  to  this  declarant,  he  wrote  to  him  that 
he  might  transmit  them  to  him,  to  which,  he  replied  that  there  was 
no  probability  he  could  obtain  exchange  in  his  favor  ;  but  if  Messrs. 
Pedro  Irriberri  and  Don  Jose  Suares  Inclan  had  money  in  hand  be- 
longing to  him,  they  would  be  able  to  hand  over  the  said  funds,  which 
was  done  by  the  second,  the  party  who  declares,  affixing  the  proper 
receipt  in  continuation  of  the  aforesaid  letter,  which  should  be  m  pos- 
session of  his  lawful  sister,  Dona  Maria  del  Carmen  Gonzales  Yigily 
for  which  reason  he  does  not  exhibit  it. 

To  the  fourth,  that  he  knows  as  public  and  well  known,  that  Messrs. 
Pedro  Irriberri  and  Don  Jose  Suares  Inclan,  now  both  deceased,  were 
the  consignees  of  Messrs.  Abadia  &  Arismendi^  merchants  of  Lima, 
to  attend  to  the  sales  and  otherwise  of  the  cargo  of  silk  goods,  which, 
in  the  beginning  of  the  passed  year  one  thousand  eight  hundred  and 
twenty-one,  were  discharged  at  the  Port  of  Arica,  from  the  North 
American  schooner  Macedonian,  from  Canton,  under  command  of  Capt. 
Eliphalet  Smith,  with  whom  the  aforesaid  Messrs.  Irriberri  &  Inclan 
made  the  sales ;  which  sales  he  knew  from  the  lips  of  all. 

MIGUEL  GONZALES  VIGIL. 
Zegarra.  JOSE  CALIXTE  HERNANDEZ. 


[Translation.] 

DecLaraiion  of  Joae  Maria  de  Vatte. 

Answers  to  the  first  interrogatory.  That  from  the  knowledge  he 
had  of  the  handwriting  of  the  deceased.  Don  Jose  Suares  Inclan, 
according  to  his  belief  the  two  sheets  marked,  the  first  number  seven 
with  the  superscription,  '^Remarks  of  Inclan,''  and  the  second  nam- 
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ber  eight  ^hich  encloses  an  extract  and  conditions  on  wliich  was 
granted  the  license  for  Asia  for  two  hundred  thousand  dollars,  haing 
those  which  have  now  at  these  present  been  shown  to  him,  are  in  his 
handwriting. 

To  the  second,  that  he  has  not  certain  knowledge  of  the  hand* 
writing  and  signature  of  the  letters  marked  from  number  one  to  six, 
but  from  others  written  seemingly  by  Don  Jose  de  Arismendi,  to  the 
deceased,  Don  Pedro  Irriberri,  of  whom  the  deponent  is  executor,  he 
believes  they  are  similar  to  those  which  the  consul  of  the  Chilean 
republic  has  presented. 

To  the  third,  that  in  compliance  with  the  order  of  the  decree  of  the 
fifth  of  the  present  month,  he  exhibits  three  letters,  written  apparently 
by  Mr.  Arismendi  to  the  afore-noticed  Mr.  Irriberri,  when  he  was  in 
Bordeaux,  and  are  dated^  the  first  the  17th  of  September,  the  second 
the  23d  of  November,  the  third  the  15th  of  December,  all  in  the  year 
1825,  and  dated  in  France,  which  he  has  found  among  the  testamen- 
tary papers  of  his  constituent,  and  seeks  their  delivery  that  the  com- 
parison ordered  may  take  place. 

To  the  fourth,  that  declarant  was  at  this  place  at  the  arrival  of  the 
cargo  brought  by  the  North  American  schooner  Macedonian  from 
Canton,  which  reached  the  port  of  Arica  at  the  beginning  of  the 
passed  year  one  thousand  eight  hundred  and  twenty-one,  in  charge  of 
ner  captain,  Eliphalet  Smithy  from  whom  he  made  various  purchases 
of  goods,  having  bargained  with  him  particularly ;  and  although  he 
sometimes  saw  in  the  store  Messrs.  Irriberri  and  Inclan  in  company 
with  Captain  Smith,  he  is  ignorant  whether  they  were  or  not  con- 
signees, or  what  character  they  represented. 

To  the  fifth,  that  among  the  papers  belonging  to  the  testamentary 
dispositions  of  the  deceased,  Don  Pedro  Irriberri,  is  a  book  of  copies  of 
letters  which  begins  at  13th  of  October,  1815,  and  ends  27th  of  Novem- 
ber, 1827,  in  which  are  two  copies  of  letters  addressed  to  Mr.  Aris- 
mendi from  this  city,  the  first  dated  the  27th  of  January,  of  the  year 
1821,  above  cited,  which  runs  from  page  134  to  page  136,  and  in  one 
of  six  paragraphs,  says  to  him  what  follows :  '^  1  have  just  received  a 
letter  from  Inclan  at  Arequipa,  and,  even  in  the  midst  of  his  laconisms 
about  I  know  not  what  antecedents,  they  remind  me  much  of  the 
expedition  with  Arosteque  to  Cobija.  I  know  not  what  instructions, 
orders,  and  letters  he  will  take  with  him,  but  I  assure  you  that  from 
this  time  my  responsibility  is  no  longer  connected  with  his,  or  any 
body's  ;  in  consequence,  when  he  arrives,  I  shall  see  what  part  I  act 
in  this  comedy."  The  second  is  also  dated  in  this  city,  the  25th  of 
February,  of  the  before  mentioned  year,  and  is  to  be  found  at  page 
140  to  page  141  of  said  book,  and  in  such  copy  are  two  paragraphs 
which  recite  as  follows :  "I  have  received  by  Inclan  your  esteemed 
&vor,  second  of  the  last  month,  and  in  its  contents,  note  that  I  did 
not  deceive  myself  in  my  last,  when  without  ftirther  premises,  I  sus- 

Eected  thcU  the  consignment  of  the  veeseU  which  were  looked  for  would 
e  very  like  that  of  the  voyage  to  Cobija. ' '  In  the  other,  he  expresses 
the  following:  ''I  repeat  and  confirm  my  said  27th  of  January, 
especially  the  paragraph  in  which  I  say  that  my  responsibility  is  not 
bound  up  with  that  of  any  one,  and  which^  together  with  Indian^  1  wrote 
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to  y(m  <m  the  29th  of  last  month.' '  No  letters  or  documents  are  found 
which  have  relation  to  those  presented  hj  the  consul,  which  run  from 
page  1  to  page  8  inclusiye,  because  from  a  package  of  correspondence 
of  the  years  1821-'22,  which  contains  only  four  letters,  it  appears  hy 
the  endorsement  filed  in  the  handwriting  of  the  said  Mr.  Irriberri, 
that  his  previous  correspondence,  and  that  of  the  years  1821-22,  had 
been  lost,  with  many  other  papers,  during  the  voyages  of  1823-' 24, 
which  is  all  I  have  to  say. 

JOSfi  M.  DE  VALLE. 
Zegarra. 

J0S6  CALIXTE  HERNANDEZ. 


pYaaslatioiL] 
Dedaratum  of  Don  Juan  Varda. 

Answers  to  the  first  interrogatory.  I  know  very  well  the  hand- 
writing in  which  are  written  the  two  papers  just  shown  to  me, 
marked,  the  first  number  seven,  and  entitled  '^ Remarks  to  Indan  ;" 
and  the  second  number  eight,  entitled  '^  Contracts  and  conditions,  on 
which  was  granted  the  license  for  Asia  for  $200,000,"  and  from  its 
appearance  and  according  to  the  knowledge  I  had  of  the  writing  of 
the  persons  who  wrote  them,  they  were  made  by  the  deceased,  Don 
Jose  Suares  Inclan. 

To  the  second.  Does  not  know  the  writing  and  signature  of  the  let- 
ters presented,  because,  although  there  are  among  the  papers  of  the 
administration  of  the  deceased,  Don  Pedro  Irriberri,  of  whom  he  is 
executor,  in  conjunction  with  Don  Jose  Maria  de  Yalle,  some  letters, 
apparently  written  by  Don  Jose  de  Arismendi,  he  does  not  recollect, 
nor  is  he  certain  of  the  character  of  the  writing  or  signature. 

To  the  third.  As  all  the  papers,  books,  and  documents  of  the  be- 
fore-mentioned testamentary  administration  are  in  control  of  the 
second  executor,  who  is  the  above-mentioned  Mr.  Yall^,  he  cannot, 
therefore,  exhibit  those  which  have  relation  to  the  present  matter. 

To  the  fourth.  That  he  knows,  from  having  witnessed,  as  he  lived 
in  the  house  of  Don  Pedro  Irriberri,  that  when  the  North  American 
schooner  Macedonian  arrived  at  the  port  of  Arica  from  Canton,  it  was 
the  month  of  February  of  the  past  year,  1821,  in  charge  of  her  Cap- 
tain, Eliphalet  Smith.  Mr.  Irriberri  went  to  the  said  port  for  the 
purpose  of  receiving  and  sending  to  this  place  the  merchandise,  as  he 
effectually  did,  the  declarant  being  charged  with  receiving  here  the 
goods  sent  on  by  Mr.  Irriberri,  who  directed  Captain  Smith  in  the 
sales  which  he  made  of  such  goods ;  and  although  he  was  ignorant 
whom  he  personated  in  this  transaction,  he  believed  that  he  probably 
acted  in  virtue  of  an  authorization  held  from  the  party  interested  in 
the  said  cargo ;  that  afterwards,  in  the  month  of  March,  Don  Job4 
Suares  Inclan  arrived,  and  he  saw  that  he  also  participated  in  mat- 
ters relating  to  the  sale  and  disposal  of  said  merchandise. 

To  the  fiith.  That  as  he  has  not  in  his  control  the  papers  of  the 
administration  of  the  deceased,  Mr.  Irriberri,  but  that  they  are  with 
Mr.  Valle,  as  before  said,  he  cannot  be  sure  whether  there  be  or  not 
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some  copies  of  answers  given  by  his  constituent  to  Don  JosI  Aris- 
mendi,  which  may  relate  to  the  letters  and  loose  pages  which  belong 
in  this  '^  Expedient"  from  page  1  to  page  8,  inclusive ;  and  it  is  very 
probable  that  nothing  of  the  kind  will  be  found  in  respect  of  this^  be- 
cause he  recollecte  that  Mr.  Irriberri,  in  his  own  handwriting,  made 
note  in  a  small  packet  that  his  correspondence  of  the  years  twenty  to 
twenty-twO|  and  even  before,  had  been  lost  in  the  voyages  made  by 
him  in  twenty-three  and  twenty-four.        '^        * 

JUAN  VARELA. 
Zegarra. 

JOSE  CALIXTE  HERNANDEZ. 


Declaratum  of  DcSa'Maria  dd  Carmen  OonuoHes  VigU. 

[Tranilation.] 

Answers  to  the  first  interrogatory,  that  she  knows  perfectly  the 
handwriting  of  the  two  pages  now  shown  to  her,  paged  with  the  num- 
bers sevenandeight — the  first  with  the  heading  *' Remarks  to  Inclan," 
and  the  second  with  '^  Extract  and  conditions  on  which  was  conceded 
the  license  for  Asia  of  two  hundred  thousand  dollars" — ^as  it  is  the 
handwriting  of  her  deceased  husband,  Don  JosS  Snares  Inclan. 

To  the  second,  that  she  believes  the  three  letters,  which  also  have 
been  shown  to  her,  marked  numbers  one  to  six,  are  written  in  the 
handwriting  of  Don  Jos6  Arismendi,  and  signed  by  him,  because  she 
knows  her  deceased  husband  had  correspondence  with  said  M.  Aris- 
mendi, and  she  heard  him  speak  of  it. 

To  the  third,  that^  at  the  present  time,  she  cannot  exhibit  any  letter 
whatever,  because  those  who  had  control  over  them  have  sent  them  to 
Lima,  on  some  special  afiiairs  of  theirs. 

To  the  fourth,  that  it  is  known  to  her,  from  having  heard  from  her 
deceased  husband,  Don  Jose  Snares  Inclan,  that  he  and  Don  Pedro 
Irriberri  were  consignees  of  the  North  American  schooner  Macedonian, 
that  at  the  beginning  of  the  year  1821  she  arrived  at  the  port  of  Arica, 
coming  from  China,  under  command  of  her  captain,  Eliphalet  Smith, 
with  whom  they  placed  themselves  in  agreement  for  the  sales  and 
other  things  that  might  happen,  which  was  public  and  well  known  in 
the  place,  by  direction  of  Don  Jos^  de  Arismendi. 


Zegarra. 


MARIA  DEL  CARMEN  G.  VIGIL  DE  INCLAN. 
JOSE  CALIXTE  HERNANDEZ. 


[Translation  of  Letter  C] 


Taona,  Febmary  12,  1846. 

Sib  :  The  undersigned,  consul  of  the  repnhlic  of  Chile,  has  the 
honor  to  address  the  prefect  general  for  the  purpose  of  informing  him 
that,  haying  orders  firam  his  government  to  search  for  any  data  which 
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may  have  connexion  with  the  cargo  which  the  North  AmericaQ 
schooner  Macedonian,  Captain  Eliphalet  Smith,  hrought  to  Arica  in 
the  beginning  of  the  year  1821,  among  those  which  he  has  obtained 
in  this  city,  he  has  met  with  indicia  that  in  the  archives  of  your 
ofBce  there  must  be  some  orders  from  the  Spanish  government,  ad- 
dressed to  the  intendency  of  this  city  at  the  instance  of  Don  JosS  de 
Arismendi,  a  partner  of  the  House  of  Abadia  &  Arismendi,  which 
existed  in  Lima  at  that  period,  for  permission  to  land  at  the  ports  of 
Arica,  YIo,  and  MoUendo,  the  goods  brought  by  the  said  vessel. 

There  must  also  be  some  petitions  addressed  by  Don  Jos^  de  Aris- 
mendi,  or  his  agent  in  this  city,  relative  to  the  departure  of  the  said 
vessel,  and  of  another  under  the  English  flag,  which  the  said  Mr. 
Arismendi  caused  to  come  from  England  with  goods. 

Wanting  certified  copies  of  as  many  documents  as  there  may  be  in 
the  archives  of  your  office  having  relation  to  the  subject  mentioned, 
the  undersigned  now  requests  the  prefect  general  to  be  pleased  to  cause 
the  said  documents  to  be  searched  for,  and  in  case  any  snould  be  found, 
to  direct  certified  copies  of  them  to  be  made,  in  the  necessary  legal 
form,  and,  when  completed,  that  they  be  sent  to  this  office. 

In  making  application  for  this  purpose  to  the  prefect  general,  the 
undersigned  has  relied  upon  the  good  will  which  he  manifests  towards 
the  government  of  the  undersigned ;  and,  inasmuch  as  the  data  sought 
for  are  necessary  to  that  government,  he  doubts  not  that  he  will 
promptly  accede  to  the  request  of  this  consulate. 

Meanwhile,  the  undersigned  has  the  satisfaction  to  call  himself 
again  the  prefect  general's  obsequious  servant. 

IGN.  KEY  Y  RIESCA. 

To  General  Don  Psdbo  Cisbtbros, 

Prefect  of  the  Department  of  Arequipa. 


Arbquipa,  February  18,  1846. 

The  secretary  will  search  for  the  documents  solicited  by  the  consul 
of  the  republic  of  Chile,  and  send  him  a  certified  copy  thereof  with  the 
proper  note. 


ClBNEROS. 

[Copy.] 


TEODORO  DE  ROSAS. 


General-in-chief  of  the  army  of  Upper  Peru,  I  transcribe  for  your 
information,  for  its  fulfilment,  and  for  the  consequences  which  may 
follow,  the  mandate  issued  in  the  proceedings  relative  to  the  license 
granted  to  Don  Jos6  Arismendi  and  the  supercargo  of  the  schooner 
Macedonian,  Don  Eliphalet  Smith : 

Hbadquartbbs  at  Arequipa, 

November  23,  1821. 

Having  seen  these  proceedings,  and  the  solid  reasons  set  forth  by  the 
collector  of  the  national  custom-house  in  this  city,  Don  Eliphalet 
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Smith,  captain  and  supercargo  of  the  schooner  Macedonian,  has  per- 
mission to  pursue  his  voyage  to  the  ports  of  San  Bias  or  Acapulco 
with  the  remainder  of  the  goods  which  he  asserts  he  cannot  dispose  of 
here  or  in  the  interior.  Let  the  necessary  permits  he  drawn  up  in  his 
favor.  The  said  supercargo  to  remain  suWect  to  the  liabilities  which 
he  may  incur,  as  soon  as  an  account  shall  be  rendered  by  the  superior 
authority  of  the  viceroy  of  the  sum  total  of  the  duties  which  he  must 
pa^  on  account  of  the  arrival  and  importation  of  the  cargo,  and  also 
if  it  shall  be  subject  to  the  same  payment  for  exportation,  for  which 
purpose  a  certified  copy  of  tlie  proceedings  must  be  forwarded.  And 
as  to  the  license  which  is  solicited  in  the  same  way  for  the  embarcation 
of  the  amount  of  five  thousand  dollars,  it  is  granted,  for  the  reasons 
set  forth,  notwithstanding  the  positive  prohibitions  on  the  subject, 
with  the  understanding  that  the  duties  stipulated  in  the  contract  are 
to  be  paid  without  requiring  security  therefor,  since  the  treasury  is 
safe  with  the  one  hundred  and  fifty  thousand  dollars  which  Don  Jose 
de  Arismendi  has  advanced.  Let  this  mandate  be  communicated  to 
the  intendente  of  the  public  treasury  and  the  commandant  general  of 
the  provinces,  for  its  execution  and  fulfilment. 

RAMIRES,  ENTREAMBASAGUAS. 

God  preserve  your  excellency  a  thousand  years. 
Headquarters  at  Arequipa,  November  23,  1821. 

JUAN  RAMIRES. 
To  the  Political  and  Military  Chief  of  this  province. 

General-in-chief  of  the  army  of  Upper  Peru,  the  reasons  alleged  for 
your  excellency's  decree  of  yesterday  appearing  to  me  to  be  well 
founded,  which  are  mentioned  in  the  margin  of  the  petition  of  Don 
Manuel  Martinez  del  Campo,  agent  of  Don  Jose  de  Arismendi,  I  ap- 

{)rove  the  leave  which  you  have  given  him  to  land  at  the  port  of  Mol- 
endo  the  cargo  of  the  ship  Admiral,  and  the  other  measures  which 
the  said  decree  refers  to,  all  which  is  in  pursuance  of  the  powers  con- 
ferred on  me  by  the  viceroy.  I  say  this  to  your  excellency  in  answer 
to  your  note.  No.  275,  enclosing  the  petition  of  the  person  interested 
jfor  the  proper  course.  God  preserve  your  excellency. 
Headquarters  at  Arequipa,  July  14,  1821. 

JUAN  RAMIRES. 
The  Political  Chief  and  Commandant  Gbnebal, 

0/  the  Armiea  of  this  province. 

A  copy. 

TEODORO  DE  ROSAS. 


Aebquipa,  February  19,  1846. 

Let  it  be  sent  to  the  consul  of  the  republic  of  Chile  as  ordered. 

TEODORO  DE  ROSAS. 

CiSNEBOS. 
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ABBQmPAi  February  19^  1846. 

The  undersigned,  prefect  of  the  department,  has  the  honor  to  answer 
the  estimable  note  which  the  consul  of  the  republic  of  Chile  was  pleased 
to  address  to  him  under  date  the  twelfth  instant,  and  to  annex  to  this 
communication  an  attested  copy  of  the  only  papers  which  have  been 
found  in  the  archiyes  of  this  office  relatiye  to  the  license  which  the 
Spanish  government  granted  to  the  captain  of  the  North  American 
schooner  Macedonian,  to  pursue  his  voyage  to  the  ports  of  San  Bias 
and  Acapulco  with  the  rest  of  the  goods  wnich  he  could  not  sell  here, 
and  for  the  landing  of  the  cargo  of  the  ship  Admiral,  documents  soli- 
cited by  the  consul  in  his  aforesaid  note. 

The  undersigned  has  had  the  honor  to  satisfy,  as  far  as  possible,  the 
request  of  the  consul  of  the  republic  of  Chile,  and  repeats  himself,  his 
very  obedient  servant, 

PEDRO  CISNEROS. 

The  Consul  of  thb  Rlpubuc  of  ChUiB,  at  Arica. 


PetUion  of  Palacioa. 

[TianflUtion.] 


To  the  Judge  of  Sequestrations: 

The  Colonel  Don  Jos6  Ignacio  Palacios  represents,  in  due  form  be- 
fore you,  that  he  placed  in  the  hands  of  Don  Jos6  de  Arismendi 
twenty  thousand  dollars,  with  the  purpose  that  it  should  be  invested 
in  various  mercantile  transactions,  and  should  be  distributed  in  this 
mode :  five  thousand  dollars  in  the  venture  on  the  ship  Syndock,  from 
Calcutta ;  five  thousand  dollars  in  that  on  the  brig  Allen,  from  Lon* 
don  ;  five  thousand  dollars  in  that  of  the  schooner  Macedonian,  and  as 
much  more  in  that  on  the  ship  Cockburn. 

The  two  first  vessels  have  arrived  at  Callao,  and  their  cargoes  are 
in  existence  in  the  house  known  as  that  of  Abadia  and  Arismendi  ; 
the  result  being  unknown  as  respects  the  other  two,  according  to  the 
report  of  the  judge  commissioner,  D.  Francisco  Agustin  de  Argote, 
which  I  present  in  due  form.  Forasmuch  as  it  is  undoubtedly  my  risht, 
and  the  identical  merchandise  existing,  for  the  purchase  of  which 
I  gave  the  specified  amount  at  the  cost  of  so  many  risks,  it  accords 
with  equity  and  justice  that  it  should  be  delivered  to  me,  following 
the  example  set  with  others.  Therefore,  I  supplicate  your  worship, 
that,  having  before  you  the  annexed  documents,  you  will  please  order 
the  delivery  to  me  of  the  identical  cargo  to  the  full  compliment  of  the 
specified  amount,  as  being  in  conformity  with  the  justice  I  seek,  &o. 
I  moreover  say  that,  notwithstanding  the  commissioner  reports  that  the 
fate  of  the  schooner  Macedonian  is  unknown,  it  is  understood  in  respect 
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thereto  by  the  house  of  Arismendi^  from  the  letters  which  I  present 
to  you  in  due  form,  it  appears  that  the  cargo  of  the  vessel  mentionedi 
consigned  to  Don  Jnan  Thwaites,  must  be  under  his  control.  In  vir- 
tue of  which}  and  of  the  part  which  the  State  must  have  in  the  cargo, 
so  far  as  what  concerns  Arismendi,  I  supplicate  you  to  declare  ordered 
the  delivery  of  the  ffoods  or  product  of  this  transaction,  so  for  as  to  cover 
the  five  thousand  dollars  wnich  the  statement  indicates  justice,  &c. 

JOSE  laNAOIO  PALACIOS. 


Anatver  to  the  memorial  of  JERa  ExoeOeMy  Den  Manual  OarvaUo  respect* 
ing  the  dmm  made  by  the  United  States  on  the  government  of  Uhile 
to  indemnify  Thomas  H,  Perkins  and  others  for  a  sum  of  money 
taken  at  Sitaam,  in  Peru^from  EUphalet  Smith. 

The  memorial  of  his  excellency  Don  Manuel  Garvallo  respecting 
the  claim  of  this  government  on  the  government  of  Chile,  in  behalf 
of  Thomas  H.  Perkins  and  others,  citizens  of  the  United  States,  has 
received  the  most  respectful  consideration. 

Its  voluminous  appendage  of  documents  has  been  carefully  perused, 
and  compared  with  other  documentary  evidence  produced  or  referred 
to  by  the  private  claimant.  The  result  of  the  investigation  will  ap- 
pear in  the  following  pages. 

The  main  facts  concerning  the  actual  seizure  and  the  proceedings 
consequent  upon  it  seem  to  admit  of  very  little  question,  although  some 
has  been  made  even  respecting  them. 

It  appears  that  the  brig  Macedonian,  registered  at  Boston  as  the 
property  of  John  S.  Eller^,(l)  a  citizen  and  merchant  of  that  place, 
under  the  command  of  Elipnalet  Smith,  also  a  citizen  of  the  United 
States,  arrived  from  Canton,  in  China,  March  2,  1821,  at  Arica,(2)  a 
port  near  the  southern  extremity  of  Peru,  laden  with  a  valuable  cargo 
of  Chinese  goods,  which  were  landed,  by  permission  of  the  author- 
ities, with  a  view  to  sale  in  the  interior. 

The  merchandise  was  thence  transported  to  the  neighboring  town 
of  Tacna,  where  sales  were  made  and  collected  to  an  amount  exceed- 
ing |80,000,  from  which,  after  deducting  all  charges  and  expenses, 
upwards  of  $70,000  were  realized  in  money  and  bullion.(3)  With 
these  proceeds,  and  unsold  goods  of  much  greater  value,  Smith  pro- 


(l)Sce  official  certificate  of  the  registry,  document  F,  of  the  papets  filed  with  memorial 
of  T.  C.  Amory  and  otben  to  the  Attorney  General. 

(2)Tbe  date  appears  by  Smith's  protest  No.  1  of  farther  proof,  filed  by  claimants. 

(3)  See  original  account  of  sales  for  Perkins  &  Co.,  filed  with  the  memorial  of  T.  H.  Per- 
kins ;  and  copies  of  other  accounts  of  sales  at  Tacna  referred  to  in  John  S.  Tyler's  deposi- 
tion. Nob.  72  to  81  of  further  proof,  filed  by  daimants ;  and  said  deposition  No.  92  of 
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posed  to  remove  to  the  city  of  Areqaipa  to  effect  further  sales.  He 
departed  from  Tacna  on  the  7th  of  May,  1821,  for  that  purpose, 
leaving  a  remnant  of  the  cargo  there  in  charge  of  his  nephew,  Stephen 
B.  Howe,  and  a  merchant  named  Irriberri.(4)  He  was  proceeding  on 
this  journey,  through  the  valley  of  Sitana,  when  he  was  overtaken, 
between  three  and  four  o'clock  of  the  morning  of  May  9,  1821,  by  an 
officer  named  Balderrama,  accompanied  by  a  party  of  soldiers,  be- 
longing to  a  military  force  commanded  by  Lieutenant  Colonel  Miller, 
afterwards  General  Miller,  then  in  the  service  of  Chile,  and  attached, 
with  his  troops,  to  a  squadron  under  the  command  of  Lord  Cochrane, 
admiral  of  Chile,  which  had  lately  anchored  in  the  port  of  Arica. 
Smith  was  immediately  required  by  the  officer  to  give  up  his  money 
and  bullion.  He  had  no  means  of  resistance  to  regular  troops,  and 
offered  none,  having  with  him  in  company  only  a  merchant  of  Tacna 
and  his  servant  and  the  unarmed  carriers.  He  represented  that  he 
was  a  citizen  of  the  United  States,  and  that  the  property  in  his  charge 
belonged  to  citizens  of  the  United  States.  But  he  was  told  by  the 
officer  that  his  orders  were  to  take  the  silver  whosoever  it  might  be. 
Smith  then  proposed  that  the  merchandise  should  be  taken  also,  so 
that  he  might  accompany  the  officer  to  the  superior  who  had  given 
the  orders,  and  represent  the  facts  of  the  case  ;  since^  as  he  said,  the 
merchandise  was  of  so  much  more  value  than  the  money  and  bullion, 
that  if  the  latter  alone  were  taken,  his  duty  would  require  him  to 
remain  with  the  goods.  But  the  officer  replied  that  his  orders  were 
to  take  the  silver  only.  Smith  then  proposed  that  a  receipt  should  be 
given,  specifying  what  was  taken,  and  the  circumstances  proper  to  lay 
the  foundation  lor  future  reclamation.  To  this  the  officer  assented, 
and  gave  a  receipt,  of  which  the  original  is  produced  by  the  present 
claimant,  stating  that  by  order  of  Lieutenant  Colonel  Miller,  in  the 
service  of  Chile,  he  had  forcibly  taken  from  Eliphalet  Smith,  a  citizen 
of  the  United  States^  twelve  loads  of  coined  silver,  each  load  contain- 
ing two  bags  of  $2,500  each,  and  two  loads  of  silver  in  bars,  contain- 
ing three  bars  each,  and  that  Smith  declared  that  tJie  property  belonged 
to  citizens  of  (he  United  States.  The  value  of  the  bars  of  silver  is  not 
specified  in  the  receipt,  but  appears,  by  the  uncontradicted  evidence 
of  Smith,  to  have  been  |10,400  1  real,  making  the  whole  amount 
seized  $75,400  1  real.(5) 

The  money  so  taken  was  carried  directly  on  board  the  flag  ship  of 
Admiral  Lord  Cochrane,  called  the  San  Martin,  and  was  there  im- 
mediately distributed^  by  his  orders,  among  the  officers  and  men  under 
his  command,  either  as  arrears  of  pay  or  as  prize  money,  but  without 
even  the  form  of  a  trial.  This  is  established  by  the  testimony  of 
General  Miller  himself,  who  had  personal  knowledge  of  the  fact.  (6) 

Smith  proceeded  to  Arequipa  with  the  merchandise,  where  he  was 
occupied  a  long  time  in  disposing  of  it.  But  one  of  his  first  acts,  on 
arrival  at  the  city,  appears  to  have  been  to  cause  the  facts  of  the  seiz- 


(4)  Smith's  protegt  No.  1  of  further  proof. 

(5)  Seethe  receipt  and  record  of  judicial  proceedings  at  Arequipa,  filed  originally  with  the 
memorial  of  T.  H.  Perkins  ;  and  also  Smith's  protest  No.  1  of  further  proof. 

(6)  General  Miller's  deposition,  filed  with  memorial  of  T.  H.  Perkins. 
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ore  to  be  judicially  proyed,  in  the  most  solemn  manner,  before  the 
proper  magistrates  of  the  place,  not  only  by  his  own  sworn  declaration, 
but  also  by  causing  the  three  principal  eye  witnesses  who  were  with 
him  to  be  examined,  and  the  receipt  of  Balderrama  to  be  identified. (7) 
This  was  followed  up  immediately  by  a  notarial  protest,  exhibit- 
ing the  same  facts  against  the  ship-of-war  San  Martin,  her  com- 
mander, &c.,  duly  authenticated  at  Arequipa,  June  6, 1821  ;(8)  certi- 
fied copies  of  which  were  transmitted  June  17,  1821,  to  Captain 
Chi^rles  G.  Bidgeley,  of  the  United  States  frigate  Oonstellation,  then 
lying  at  Callao,  and  to  Henry  Hill,  esq.,  the  United  States  consul  at 
Valparaiso,  requesting  each  of  them  to  demand  restitution  from  the 

fovernment  of  Chile.  (9)  Mr.  Hill  had  left  Valparaiso  to  return  to  the 
Fnited  States.  He  was  succeeded  in  the  consulate  by  Michael  Hogan, 
esq.,  who  made  repeated  applications  on  the  subject.  Captain  Bidge- 
ley, also  proceeded  to  Valparaiso,  as  soon  as  his  attendance  to  the  pro- 
tection of  American  commerce  at  Callao  would  permit,  for  the  express 
purpose  of  demanding  an  account  of  this  money,  as  well  as  indemnity 
lor  the  forcible  use  of  the  brig  Macedonian  for  the  transportation  of 
troops  in  the  service  of  Chile,  (a  distinct  subject  of  reclamation,  to 
which  attention  for  the  present  is  thus  incidentally  called,)  and  for 
ether  injuries  committed  by  Chilean  oifioers  on  the  persons  and  prop- 
erty of  citizens  of  the  United  States.  On  his  arrival  at  Valparaiso 
he  found  Mr.  Provost,  who  was  an  agent  of  the  United  States  for  cer- 
tain special  purposes,  in  Chile  and  Peru,  but  not  their  diplomatic  rep- 
resentative,  under  a  pressing  necessity  of  proceeding  immediately  to 
Lima,  where  more  important  duties  then  called  him ;  but  Mr.  Hogan, 
the  consul,  was  charged  in  his  absence  with  aiding  Captain  Bidgeley 
in  his  application  at  the  capital. (10)  That  officer,  after  proper  arrange- 
ments for  his  recognition,  proceeded  to  St.  lago  early  in  October, 
where  a  correspondence  occurred  with  the  supreme  director  of  Chile 
on  the  several  subjects  of  complaint.  An  attested  copy  of  Smith's 
protest  was  enclosed  to  the  supreme  director,  to  which  his  answer  was 
that  ^^  the  document  and  cause  have  been  remitted  to  the  court  of 
prizes  in  order  that  they  might  examine  and  determine  it  according 
to  the  proofs  and  justice  of  the  case. (11) 

Some  months  after^  Commodore  Charles  Stewart  arrived  on  the 
coast  in  the  United  States  ship  Franklin,  particularly  charged  by  this 
government  to  call  on  the  government  of  Chile  for  an  account  of 


(7)  Record  of  judicial  proceedings  at  Arequipa,  filed  with  memorial  of  T.  H.  Perkins. 

(8)  No.  1  of  further  proof. 

(9)  Copies  of  letters  from  Smith's  letter  book :  Smith  to  Rldgeley,  June  17,  1821,  and 
Smith  to  Hilly  same  date,  Nos.  53  and  54  of  further  proof,  and  depositions  of  Miller  and 
FHiinm  to  prove  same,  Nos.  101,  102 ;  also,  Bidgeley  to  Navy  Department,  as  below, 
enclosing  copy  of  Smith's  letter. 

(10)  Copies  of  letters :  Bidgeley  to  Provost,  September  16,  and  Provost  to  Bidgeley,  Sep- 
tember 17,  1821,  tmnsmitted  by  Captain  Bidgeley  to  Navy  Department,  marked  **  Navy 
Department,"  Nos.  5  and  6. 

(U)  See  Bidgeley  to  Secretary  of  Navy  of  United  States,  August  28, 1821,  November  2, 
1821,  and,  therewith  transmitted,  Bidgeley  to  Supreme  Director  of  Cfiile,  October  10,  1821, 
and  Supreme  Director  of  Chile  to  Bidgeley,  October  12,  1821 ;  also  extracts  from  Captain 
Bidgeley's  journal,  marked  **Navy  Department,"  Nos.  2,3,7,8,9. 
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moneys  known  to  haTo  been  taken  by  Lord  Oocbrane  from  the  master 
of  the  Macedonian. 

In  Aprili  1822|  Commodore  Stewart  entered  into  correspondence 
with  the  supreme  director  of  Chile.  The  attention  of  that  govern- 
ment was  called,  first,  to  the  seizores  of  Lord  Cochrane,  in  1819,  of 
moneys  proceeding  from  a  former  cargo  of  the  brig  Macedonian,  and, 
secondly,  to  the  more  recent  seizare  at  Sitana ;  and  the  fishct  was  stated 
that  these  seizures  had  been  the  subjects  of  rq>eated  applications, 
both  by  his  nredecessors  in  command^ and  by  the  commercial  agents 
of  the  Unitea  States  at  Valparaiso,  without  any  satisfactory  response. 
He  asks,  therefore,  by  authority,  and  for  the  information  of  this  gov- 
ernment, *^  whether  the  property  seized,  as  above,  will  be  restored, 
with  suitable  damages,  or  whether  judgments  have  been  given  in  the 
prize  courts  condemning  the  same/'  If  the  latter  is  the  case,  he  asks 
for  a  copy  of  the  judgments,  that  he  may  lay  before  this  government 
the  grounds  of  the  condemnation.(12) 

The  answer  of  the  supreme  director,  not  denyinff  any  of  the  facts 
stated,  encloses  copies  of  the  sentences  pronounced  in  the  cases  of 
seizure  in  1819 ;  but  as  to  the  |70,000,  taken  at  Sitana,  merely  refers 
to  his  former  correspondence  with  Captain  Bidgeley,  repeating  the 
fact  that  Smith's  protest  had  been  remitted  to  the  prize  court  sitting 
at  Valparaiso,  that  they  might  act  with  such  proou  as  were  in  their 
possession.  (13) 

It  thus  appears,  that,  although  nearly  a  ^ear  had  elapsed  since  the 
seizure,  and  about  seven  months  since  the  former  application  of  Capt. 
Bidgeley,  and  the  reference  of  the  subject  to  the  prize  court,  no  sen- 
tence of  condemnation  had  been  pronounced.  (14) 

The  files  of  this  department  further  show  that  the  present  claimant, 
Thomas  H.  Perkins,  called  the  attention  of  this  government  to  the 
particular  interest  of  his  own  house  at  Canton,  in  the  seizure  at 
Sitana,  as  early  as  August,  1822.(16)  His  communication  states,  inci- 
dentally, the  fact,  that  a  large  amount  of  property  shipped  in  the 
same  vessel  at  Canton  for  account  of  other  American  merchants,  and 
especially  for  John  S.  EUery,  her  owner,  contributed  to  the  fund 
which  was  the  subject  of  the  seizure. 

It  appears,  also,  now,  that  Capt.  Smith  went  himself  to  Valparaiso 
on  this  business,  both  in  1822  and  1823,  (16)  and  that  Mr.  Hogan, 

(12)  See  Commodore  Stewart  to  Secretary  of  State,  April  SO,  1822,  and  therewith  trans- 
mitted ;  Commodore  Stewart  to  tupreme  director  of  Chile,  April  16,  1822,  from  the  files 
of  thiB  department,  marked  '*  State  Department,"  Noe.  1  and  2. 

(13)  See  answer  by  the  Minister  of  llarine  of  Chile,  April  24,  1822,  from  the  files  of  thii 
department,  marked  **  State  Department,"  No.  3. 

(14)  It  may  be  added,  that,  by  the  recent  diplomatic  oerrespondence  in  Chile,  between  the 
representatives  of  the  two  gOTcmments,  it  appears  that  none  was  ever  pronounced. 

(16)  Letter  of  T.  H.  Perkins  to  Secretary  of  State,  August  8, 1822,  from  files  of  tliis  depart* 
ment,  marked  *' State  Department,"  No.  6. 

(16)  Stephen  B.  Howe's  petition,  dated  April  24, 1822,  in  the  record  of  the  tribunal  of  se- 
questrations at  lima,  being  document  I,  filed  by  Mr.  Cavallo,  prays  Airther  time  in  con- 
sequence of  Captain  Smith's  absence  in  Cliile.  See  also  letter  of  Smith  to  EUery,  dated 
Valparaiso,  April  19,  1822,  No.  60  of  further  proof,  hi  which  he  says,  ** I  shall  infonn 
you  by  the  Constellation  how  our  daim  stands  against  this  goyemment,"  &c.  Letter  of 
Smith  to  Howe,  dated  at  sea,  May  9,  1822,  on  his  way  to  Arequipa,  marked  6  of  file,"  ac- 
companying memorial  of  T.  C.  Amory  and  others.  Also  letter  of  Smith  to  Proroet,  dated 
Valparaiso,  January  4,  1823,  stating  his  information  from  Mr.  Hogan,  No.  60  of  farther 
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the  United  States  consul  there^  was  under  the  impression  that  the 
money  had  heen  ^^ condemned  without  any  trial  whatever;  at  any 
rate,  without  giving  him  the  least  notice  of  it/'  although  he  was  well 
known  to  he  on  the  spot,  and  the  lawful  representative  of  that  interest 
in  any  such  proceedings.  Tliere  was,  in  fact,  no  condemnation  or 
adjudication  at  all  on  the  subject. 

In  1824  Captain  Smithy  whose  business  had  again  carried  him  to 
Arequipa^  in  Peru,  is  now  shown  to  ha^e  addressed  a  letter  from  that 
place  to  H'eman  Allen,  esq.,  who  had  then  become  the  diplomatic 
representative  of  the  United  States  at  Chile,(17)  calling  attention  again 
to  the  subject  of  the  several  seizures  conrected  with  the  voyage  of  this 
vessel ;  and  he  appears  to  have  received  encouragement  from  Mr. 
Allen  that  the  Chilean  government  might  do  justice  to  his  claims, 
but  no  decisive  action  was  had. 

In  1828,  Smith  having  returned  to  this  country,  the  Boston  claim- 
ants appear  to  have  prepared  at  that  time  a  formal  memorial  to  this 
government  on  the  particular  subject  of  the  Sitana  seizure,  specifying 
the  interests  involved. (18) 

In  1840,  General  Miller  happening  to  visit  Boston,  his  deposition 
was  taken  by  the  present  claimant,  whereby  the  fact  before  suspected 
was,  for  the  first  time,  established  by  competent  proof,  that  the  money 
seized  by  Balderrama  was  immediately  carried  on  board  Lord  Coch* 
rane's  ship  and  appropriated  by  him  to  the  service  of  the  Chilean  gov- 
ernment; and  thereupon  a  new  memorial,  accompanied  by  that  depo- 
sition and  other  documentary  proof,  was  forwarded  to  this  department. 
The  claim  has  ever  since  been  a  9ubject  of  earnest  demand  upon  Chile 
in  behalf  of  the  United  States.(19) 

The  facts  now  stated  concerning  repeated  applications  for  redress 
at  home  and  abroad  are  an  answer  to  all  suggestions  concerning  the 
supposed  '^  twenty  years  of  profound  silence"  on  the  part  of  the 
claimants  There  appears  to  have  been  no  remissnef^s  or  backward- 
ness on  their  part  or  that  of  their  agent.  Smith,  at  any  time  in 
urging  their  claim,  as  Mr.  Carvallo  has  been  erroneously  led  to 
suppose.  The  supreme  director  of  Chile  was  pleased  to  speak  of  the 
first  seizures,  by  Lord  Cochrane,  as  a  ^^long  forgotten  business," 
even  within  two  or  three  years  after  they  had  occurred.  But  no  proper 
step  seems  to  have  been  omitted  by  the  parties  i'lterested  to  keep  alive 
the  memory  of  the  fact  that  they  had  been  unjustly  deprived  of  their 
property  at  Sitana,  in  1821,  as  well  as  at  Barranca  and  Guamey,  in 
1819. 

If  it  be  true  that  the  representatives  of  this  government  forebore, 

proof.  Also  letter  of  HoKan  to  Secretary  of  Stnte  of  Chile,  Ftbruary  19,  1822,  from  files 
of  this  department,  showing  that  Mr.  Hogan  wan  in  coiumunicatiun  with  the  government 
of  Chile  on  tbid  subj  ct,  marki*4i  State  Dep^irtment.  No.  4. 

(17/ Letter  of  Smith  to  Allen,  dated  Arequipa,  May  14,  1824.  No  66  of  further  proof ;  and 
Smith  to  Ellery,  Hay  16,  1824,  No  62  of  h.  me.  contoiuinK  inftirmation,  by  letter  from  Mr. 
Hogan,  that  Mr.  Allen  was  moving  in  thn  subject  of  these  claimn  and  had  hope  of  saccetts ; 
and  letter  of  Smith  to  Hog.tn,  Februiiry  2,  1825,  un  same  Hubjt-ct,  No  66  of  further  prmif. 

(16)  Deposition  of  W.  H  Gardiner,  No.  i»3  of  further  proof,  and  letter  of  T  H  Perkins  to 
him,  No.  94  of  same. 

(19)  A  copy  of  this  memorial  and  of  the  documents  filed  therewith  is  in  the  hands  of  Mf. 
GarvaJlo. 

Ex.  Doc.  58 12 
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for  an  interval  of  some  yearn,  to  press  the  subject  of  reclamation  very 
closely  upon  Chile  while  she  was  yet  strug^gling  with  the  consequences 
of  a  revolution  and  the  difficulties  of  establishing  her  infant  republic 
on  a  settled  foundation,  the  considerations  which  led  to  such  for- 
bearance are  but  ill  requited  now  by  attempts  to  prejudice  this  claim 
on  the  score  of  its  antiquity,  when  it  appears  that  proper  demand  was 
made  on  the  government  of  Chile  instantly  and  repeatedly  within  the 
first  three  years  after  its  origin,  and  that  the  parties  interested  have 
never  omitted  any  proper  occasion  to  call  the  attention  of  their  own 
government  to  it  at  intervals  since. 

It  may  next  be  remarked,  that  it  rarely  happens  that  a  claim, 
founded  upon  so  old  a  transaction,  is  attended  by  documentary  proof 
so  clear,  direct,  and  precise,  to  the  principal  facts,  as  that  which  origi- 
nally accompanied  the  memorial  of  T.  H.  Perkins.  The  person  from 
whom  the  money  was  taken,  three  bystanders  who  saw  it  taken,  the 
receipt  of  the  immediate  agent  of  Chile  who  took  it,  and  the  com- 
mander of  the  land  forces  by  whose  order  it  was  taken,  and  who  saw 
it  disposed  of  by  Lord  Cochrane,  are  all  brought  to  prove  the  fact, 
and  their  statements  entirely  concur.  The  receipt  itself  specifies  what 
the  property  was,  and  declares  that  it  was  claimed  at  the  time  to 
belong  to  citizens  of  the  United  States.  Q^neral  Miller  also  deposes, 
that  he  heard  Smith  afterwards  declare  that  the  money  proceeded 
from  the  sale  at  Tacna  of  part  of  a  cargo  which  had  been  snipped  at 
Canton  by  the  American  house  of  Perkins  &  Co.  And  the  claimant 
produces  an  original  invoice  and  bill  of  lading  of  such  goods  as  were 
shipped  by  that  house  for  its  own  account,  and  also  an  original  accountof 
the  sales  at  Tacna  relating  to  the  goods  of  that  particular  invoice.  (20.) 
The  government  of  Chile,  nevertheless,  sets  up  the  defence  that  the 
money  taken  was  at  the  time  Spanish  property,  belonging  to  cer- 
tain merchants  of  Lima  named  Abadia  and  Arismendi,  and  that 
as  such  it  was  lawfully  captured  ^ure  bdli. 

Before  examining  the  main  evidence  adduced  in  support  of  this 
position,  it  may  be  proper  to  advert  to  the  remarks  of  Mr.  Carvallo 
on  certain  circumstances  supposed  to  invalidate  the  credibility  of  the 
evidence  abovementioned,  as  produced  by  the  claimant. 

Doubts  are  thrown  out  concerning  the  degree  of  credit  due  to  state- 
ments in  Balderama's  receipt,  on  two  grounds :  1.  With  only  thirteen 
men  on  enemy's  ground,  how  could  he  stop  to  inquire  into  such 
matters?  2.  How  is  it  that  the  receipt  describes  a  sum  so  much  larger 
than  the  account  of  sales  produced  by  the  present  claimant?  The 
idea  suggested  is,  that  this  officer  was  misled  into  signing  a  receipt 
for  that  which  he  never  got.  Yet  he  was  at  the  time  a  captain  in 
the  Chilean  service,  and  ai'terwards  a  merchant  of  Lima,  and  testifies 
like  a  man  of  intelligence,  and  the  receipt  is  written  in  his  own 
language)  and  is  very  clear  and  explicit.  It  states  one  fact,  it  is  true, 
namely,  that  Smith  was  a  citizen  of  the  United  States^  not  probably 
within  his  personal  knowledge,  but  believed  from  appearance  and  re- 
presentation, and  now  known  to  have  been  a  fact  beyond  dispute. 
Every  thing  else  was  capable  of  being  ascertained  on  the  spot.     It 

(20)  Copies  of  aU  these  documentB  are  already  in  the  hands  of  Mr.  CarvaUo. 

Digitized  by  VjOOQIC 


OF  THE  BRIG  MACEDONIAN  179 

required  but  a  moment's  parley  to  learn  that  Smith  claimed  the  pro- 
perty as  belonging  to  citizens  <^  the  United  States.  The  number  of  bags 
of  dollars  and  of  bullion  was  visible  at  a  glance.  That  the  bags  of 
bullion  contained  three  bars  each  was  equally  perceptible ;  and  though 
the  dollars  were  probably  not  actually  counted^  yet,  as  a  bag  of  $2,500 
was  a  usual  mercantile  measure  of  a  certain  known  size  and  weight, 
it  would  easily  be  seen  if  these  varied  essentially  from  the  common 
standard.  The  dollars^  if  not  counted  at  the  time,  must  have  been 
soon  after.  If  the  sum  had  turned  out  materiaUy  less  than  had  been 
receipted  for  and  reported  to  the  commanding  officer,  must  it  not 
have  been  known  to  nim  and  to  the  subordinate  who  made  the  report? 
Yet,  no  such  fact  is  intimated,  either  by  General  Miller,  when  de- 
posing by  request  of  the  claimant,(21)  or  by  Balderrama,  when  depo- 
sing by  request  of  the  Chilean  government.  (22)  Besides,  the  same 
quantity  which  the  receipt  specifies  is  sworn  to  by  Smith  as  the 
quantity  actually  taken,  and  his  testimony  is  corroborated  by  the 
other  witnesses.  (23) 

In  respect  to  the  supposed  discrepancy  between  that  amount  and  the 
amount  of  sales  at  Tacna,  included  in  the  accounts  referred  to,  it  seems 
to  have  escaped  the  attention  of  Mr.  Carvallo,  that  the  memorial  of 
T.  H.  Perkins  is  not  for  himself  alone,  but  expressly  for  "  oK  others 
whom  it  may  concern,"  that  the  money  is  spoKen  of  as  ^'belonging 
to  and  represented  by  '*the  memorialist ;  that  the  invoice  and  bill  of 
lading  produced  are  described  only  as  the  invoice  and  bill  of  lading 
of  those  goods  which  were  shipped  by  Perkins  &  Co.  ^^for  their  ovm 
account;"  that  the  account  of  sales  produced  is  spoken  of  only  as  an 
account  of  the  sales  of  ^Hhat  part  of  the  said  invoice  which  was  sold 
at  Ta^^na,"  and  that  other  accounts  of  sales  are  spoken  of  as  not  then 
in  the  possession  of  the  memorialist,  to  whom  such  documents  would 
not  properly  belong,  unless  they  related  to  his  own  goods.  Copies  of 
Smith's  accounts  of  sales  at  Tacna  for  o^Aerj^er^on^  are  now  exhibited, 
which  sufficiently  account  for  the  rest  of  the  money.  (24)  They  are  all 
accounts  with  different  citizens  of  the  United  States, (26)  with  the  ex- 
ception of  one  Chinese,  for  whom  Perkins  &  Co.  were  agents,  and 
whose  interest  in  the  sum  taken  was  inconsiderable.  (26)  Without  some 
positive  proof,  therefore,  of  mistake,  it  seems  idle  for  Chile  to  suggest 
doubts  respecting  the  amount  of  the  seizure,  in  the  face  of  a  formal 
receipt  by  her  own  officer,  corroborate  J  by  all  the  other  evidence. 

Attention  has  been  drawn  to  a  supposed  contradiction  between  Gen- 
eral Miller's  deposition  in  1840,  and  a  certificate  signed  by  him  at 
Lima,  in  1831,(27)  and  it  is  asked,  which  of  these  two  pieces  of  evidence 

(21)  See  his  deposition  filed  with  the  memorial  of  T.  H.  Perkins. 

(22)  This  deposition  is  Doc  M.  of  those  filed  by  Mr.  Carvallo. 

(23)  See  the  Record  of  proceedings  before  the  magistrates  of  Arequipa,  filed  with  the  me- 
morial of  T.  H.  Perkins. 

(24)  See  copies  of  the  aocoimts  of  sales,  Nos.  72  to  81  of  Further  Proof,  and  depositions  ol 
John  S.  Tyler  and  Henry  Famum,  Nos.  92,  102  of  same,  authenticating  the  said  copies. 

(25)  Deposition  of  J.  P.  Gushing,  No.  103  of  Further  Proof. 

(26)  See  Paqna's  accoxmt  current,  No.  86  of  Further  Proof.  Also,  inroice  and  bill  of  lading 
of  ^remittance  made  for  his  account  to  Messrs.  Perkins,  of  Boston,  as  his  agents,  Nos.  29, 
30,'of  Further  Proof. 

(27)  Document  marked  F,  14,  filed  by  Mr.  Carvallo. 
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merits  the  greater  faith,  that  given  at  the  place  where  the  circnm-  - 
stiinceH  occurred,  or  that  given  at  another  far  distant — that  given 
near  the  time  of  the  events,  or  that  given  nine  years  later  ?  There 
would  he  no  great  difficulty  in  deciding  this  question  if  the  case  re- 
quired it.  The  one  paper  is  a  deposition  taken  in  the  most  formal 
manner,  hy  a  witness  who  is  summoned  and  compelled  to  testify,  un- 
der the  solemnity  of  an  oath,  for  the  declared  purpose  of  establishing 
a  title  to  property.  The  other  paper,  opposed  to  it,  is  a  mere  in- 
formal private  certificate^  without  any  proof  of  the  circumstances  under 
which  it  was  made,  or  the  object  for  which  it  was  asked.  Neither  is 
any  peculiar  credit  due  to  this  certificate  by  reason  of  the  proximity 
of  time  and  place,  when  it  is  found  to  have  been  given  at  Lima  ten 
years  after  an  event  which  happened  at  a  remote  extremity  of  Peru. 
But,  in  truth,  there  is  not  the  slightest  contradiction  between  the  two 
statements.  The  certificate  declares,  that  the  property  was.  taken  by 
Balderrama,  under  the  orders  of  Lord  Cochrane^  ''from  the  custody 
of  Eliphalet  Smith,  the  captain  and  supercargo  of  the  American 
schooner  Macedonian,  from  Canton,  with  a  cargo  belonging,  as  was 
asserted^  to  Don  Pedro  Abadia,  of  Lima. ' '  Wheny  where j  and  by  whoni 
this  was  asserted y  the  certificate  does  not  set  forth,  nor  does  the  writer 
pretend  to  say  that  he  believed  the  truth  of  the  assertion.  The  de- 
position, on  the  other  hand,  after  stating  the  same  facts  concerning 
the  seizure  with  more  particularity,  informs  us  that  Smith  afterwards 
spoke  to  the  deponent  of  this  property  '<  as  proceeding  from  a  sale  at 
Tanca,  of  part  of  a  cargo  shipped  at  Canton  by  the  American  Ju>use  of 
Perkins  (k  Co.^"  and  the  deponent  adds,  that  he  believes  thatr^esdn" 
tation  to  havebeen  /9  ue,  (28)  What  contradiction  is  therein  this,  or  what 
is  there  in  the  certificate  to  shake  the  credit  of  the  deposition  ? 

Ttvo  depositions  of  Balderrama  are  also  introduced  on  the  part  of 
Chile.  For  what  purpose?  Is  it  to  contradict  his  own  receipt  f  If  that 
were  the  object,  it  signally  fails.  In  1831,  being  summoned  by  Don  Jos£ 
Arismendi  to  state  what  he  knows  on  this  subject,  he  says,  in  effect, 
that  he  knew  nothing  of  Arismendi  in  the  business,  and  denies  his  right 
to  require  a  deposition  at  all.  And  thereupon  he  appears  to  have  been 
discharged.  (29) 

In  1841,  when  called  again  to  testify  in  behalf  of  Chile,  he  willingly 
states  all  he  could  in  favor  of  the  government  he  had  formerly  served, 
but  states  nothing,  after  all,  which  contradicts,  or  even  qualifies,  his 
own  receipt.  He  merely  says  that^  when,  with  Major  Soler,  in  the 
valley  of  Gama,  ^Hhey  were  notified  that  through  the  valley  of  Sitana, 
there  were  journeying  towards  Arequipa  some  Toads  of  silver  bdonging 
to  Spaniards.**  Who  gave  such  information  does  not  appear.  It 
stands  as  the  mere  surmise  of  an  unknown  informant.  He  then 
describes  the  circumstances  of  the  seizure,  very  much  as  they  are 
described  by  the  other  witnesses,  except  that  he  omits  all  mention  of 
his  receipt.  He  corroborates  the  fact,  that  the  money  went  directly 
on  board  Lord  Cochrane's  vessel.     After  all  this  he  adds,  'Hhat  he 

(28)  PerkiDB  &  Ck>. ,  were  in  ftct,  concerned  in  shipping  the  whole  cargo,  or  nearly  the  whole. 
eiUier  for  themselves  or  as  agents  for  others. — (See  J.  P.  Cushing's  deposition,  No.  103  oC 
Further  Proof. 

(29)  Doc.  marked  F.  16,  of  Mr.  CanraUo's  file. 


Digitized  by  VjOOQIC 


OF  THE  BBIG  MACEDONIAN.  181 

heard  the  multieeray  who  were  conveying  the  said  loads  of  silver,  fay, 
that  it  belonged  to  the  Spanish  house  of  Arismendi  and  Abadia."(30) 
Now,  even  if  Captain  Balderrama  may  be  supposed  to  have  been  exact 
in  his  recollection,  after  the  lapse  of  twenty  years,  this  mere  hearsay, 
from  common  muleteers,  captives  at  the  time,  and  in  the  power  of  an 
armed  enemy  desirous  of  finding  some  plausible  pretext  to  justify  an 
act  of  military  plunder,  could  hardly  be  esteemed  a  very  valuable 
piece  of  evidence.  What  could  the  muleteers  of  Sitana  have  known, 
more  than  the  mules  which  they  drove,  about  merchants  at  Lima,  and 
the  real  ownership  of  this  property  ?  Such  testimony  as  this  would 
of  course  be  inadmissible,  even  as  a  circumstance  in  a  legal  inquiry 
concerning  title.  Can  it  justly  have  more  weight  in  a  discussion 
between  the  governments  ? 

Again,  it  is  suggested,  as  a  circumstance  of  suspicion,  that  the 
money  was  found  on  its  way,  at  midnight^  from  Arica  to  Arequipa, 
in  the  territory  of  the  enemy,  for  the  purpose  of  being  plac^  on  board 
a  neutral  vessel.  But  it  must  have  escaped  the  observation  of  Mr. 
Carvallo,  that,  according  to  the  evidence,  the  travellers,  having  left 
Tacna  two  days  before, (31)  were  found  in  the  valley  of  Sitana,  not 
moving  at  midnight,  but  between  three  and  four  o'clock  of  the  morn- 
ing ;  or,  as  one  of  the  witnesses  says,  at  daybreak  ;(32)  no  unusual 
occurrence  in  that  mode  of  travelling.  And  as  for  the  purpose  of  the 
journey,  although  Captain  Smith  would,  no  doubt,  gladly  have  availed 
himself  of  an  opportunity  to  deposit  his  money  on  board  an  American 
ship-of-war,  as  the  only  place  of  real  security  for  money  which  such 
times  afforded,  there  is  no  evidence  whatever  that  he  was  then  jour- 
neying with  that  view  J  but,  on  the  contrary,  his  own  sworn  statement, 
confirmed  by  his  private  letters,  is  that  his  purpose  was  the  removal  of 
goods  to  the  interior  city  of  Arequipa  for  sale  (33)  He  took  the  money 
with  him  for  safe-keeping,  well  knowing,  from  former  experience, 
that  its  safety  would  be  increased  precisely  in  proportion  to  its  dis- 
tance from  the  adopted  admiral  of  Chile. 

The  idea  that  the  putting  the  money  on  board  some  neutral  vessel 
was  the  object  of  his  journey  appears  to  have  been  derived  from 
nothing  but  a  letter  of  Arismendi  from  Lima,  to  certain  agents  at 
Tacna,  who  were  assisting  Smith  about  the  sale  of  his  goods.  (34)  The 
letter  advises  that  the  proceeds  of  sales,  when  realized,  should  be 
placed  on  board,  not  a  neutral  merchantman,  as  is  now  suggested,  (for 
that  was  no  protection  against  Lord  Cochrane,)  but  on  board  an 
American   or  English  frigate.  (35)     But  what  evidence  is  there  that 

(30)  Doc.  M.  of  Mr.  Curallo's  61e. 

(31)  Smith's  protest  No.  1  of  Further  Proof. 

(32)  See  deposition  of  the  witnesses  in  the  record  of  proceedings  before  the  magistrates 
of  Arequipa,  filed  with  the  memorial  of  T.  H.  Perkins. 

(33)  See  his  protest,  as  above,  and  letters  Smith  to  EUery,  dated  IWma,  April  26,  1821,  and 
Arequipa,  August  3,  1821,  Nos.  45,  46,  of  Further  Proof. 

(34)  Letter,  Arismendi  to  Trriberri  and  Inclan,  K  1  of  BIr.  CarvaUo's  file, 

(35)  He  speaks  of  a  **  neutral  yessel,"  it  is  true,  but  immediately  adds  that  his  letter  **  goes 
by  an  English  sk^jt-qf-wtr,"  and  that  a  corvette,  of  the  taiM  dau  and  nation,  will  forthwith 
sail  for  your  coast,  notice  of  which  I  give  you,  so  that,  being  aware  of  it,  you  may  take 
measures  for  the  embarcationf  without  delay,  of  the  proceeds  of  the  sales  of  the  cargo  of  the 
Macedonian ;  and  again,  in  a  P.  S.  to  the  same  letter,  after  advising  of  Lord  Cochrane'i 
sailing  for  AMca,  he  says :  **  All  the  efiforts  of  Smith  should  be  directed  to  putting  the  funds 
on  board  the  Amefiean/riffaU  QmMtUation,  which  must  be  on  that  coast." 
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Smith  was  acting  under  or  in  pursuance  of  that  letter  ?  It  is  dated 
at  Lima,  April  27,  and  a  postcript,  added  under  the  date  of  April  30, 
shows  that  it  had  not  left  Lima  at  that  time.  Smith  was  then  distant, 
from  Lima  some  700  miles.  He  wrote  a  letter  himself  from  Tacna, 
on  the  26th  of  April,  to  his  employer  in  Boston,  in  which  he  inciden- 
tally says :  "  The  communication,  I  helieve,  is  stopped  between  this 
place  and  Lima,  as  I  sent  an  expreaa  there  on  my  arrival,  (March  2,) 
which  has  not  returned,  although ^^een  days  after  the  time^  and  the 

{>ost  from  Lima  is  likewise  a  num her  of  days  deficient. ' '  (36)  The  regn- 
ar  time,  therefore,  for  an  express  between  Lima  and  Tacna,  to  go  and 
return^  was  forty  days.  The  interrupted  state  of  the  communication, 
or  its  usual  tardiness,  may  also  be  inferred  from  papers  filed  by  Mr. 
Carvallo.  The  letter  from  Arismendi,  at  Lima,  to  Iriberri,  at  Tacna, 
dated  January  2,  is  received  and  answered  by  the  latter  February 
25.(37)  Another  letter,  written  at  Tacna,  January  29,  is  answered  at 
Lima,  February  23.(38)  And  the  news  of  Smith's  arrival  at  Arica, 
March  2,  sent  by  express,  is  acknowledged  at  Lima,  April  27.(39) 
But  Smith  left  Tacna  on  the  7th  of  May.  (40)  Whatlikelihoodis  there, 
then,  that  a  letter  from  Lima,  of  April  30,  should  have  been  received  in 
Tacna  in  less  thanseven  days?  And,  indeed,  if  the  object  of  the  journey 
had  been  to  place  the  money  in  safety,  whether  of  Smith's  own  motion, 
or  by  advice  of  his  consignees,  and  even  if  he  were  moving  cU  midnight 
for  the  purpose,  what  cause  of  suspicion  against  the  American  title  is 
there  in  that  f  Was  there  not  well  founded  cause  of  alarm  in  Lord 
Oochrane's  vicinity  ?  Had  not  Smith  himself  had  personal  experience 
of  his  disrespect  of  neutral  rights,  when  money  was  at  hand  ?  Did 
not  Balderrama  say,  in  this  very  case,  that  his  orders  were  to  take  the 
silver  whosever  it  might  he  ?  Had  not  Lord  Cochrane  made  himself 
notorious  throughout  the  civilized  world  for  acts  of  depredation  and 
plunder,  without  the  least  regard  to  ownership?  As  one  of  many 
proofs  of  the  reputation  he  enjoyed  in  that  particular,  reference  may 
be  made  to  some  of  the  information  of  this  government  derived  from 
its  own  officers,  about  the  same  time.  (41) 

Another  slight  circumstance  noted  is,  that  Balderrama's  receipt 
was  written  by  Inclan,  the  merchant  of  Tacna,  who  styles  himself  the 
companion  of  Smith  on  the  journey,  and  who  is  styled  by  Mr.  Carvallo 
the  agent  of  Arismendi.  What  is  there  suspicious  in  that  ?  Inclan, 
who  had  been  employed  to  aid  in  the  sales  at  Tacna^  doubtless  travel- 
led with  Smith  to  aid  him  in  his  journey,  by  his  knowledge  of  the 
country  and  language.  The  receipt  must  be  written  in  a  language 
which  Balderrama  could  understand  ;  and  it  was  accordingly  written 

(36)  Letter,  Smith  to  Ellery,  April  26,  1821,  No.  45  of  Further  Pnx>f. 

(37)  See  the  letter  contained  in  Del  Valle's  deposition,  K  5  of  Ifr.  Cannallo's  file. 

(38)  See  Arismendi  to  Irriberri,  &c.,  February  23,  1821,  E  1  of  Mr.  Carvallo's  file,  beginning 
'*  by  your  esteemed  fayor  of  the  29th  of  last  month,"  kc. 

(39)  Compare  Smith's  protest  No.  1  of  Further  Proof,  stating  date  of  arrival,  his  letter  to 
Ellery,  dated  TEu^na,  April  26,  No.  45  of  Further  Proof,  which  mentions  the  express  sent  on  his 
arrival,  with  Arismendi's  letter  of  April  27,  acknowledging  the  news,  K  1  of  Mr.  CarvaUos 
file. 

(40)  Smith's  protest  No.  1,  of  Further  Proof. 

(41)  Letter  from  Commodore  Stewart  to  Secretary  of  the  Navy,  May  5, 1822.  Capt.  Ridglej 
to  same,  November  2,  1821,  and  extracts  from  1^  Journal,  marked  "  Navy  Department," 
No.  10,  No.  3,  No.  9. 
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in  his  ovm  language  by  Inclan^  at  the  request  of  Smith,  who  was, 
probably,  less  competent  to  express  himself  correctly  in  Spanish. 

And  this  leads  to  another  more  material  consideration.  It  seems  to  be 
suggested,  rather  than  stated,  by  Mr.  Carvallo,  that  the  money,  at 
the  time  of  the  seizure,  ought  to  be  considered,  in  point  of  law,  as 
in  the  possession  of  Indan^  m  agent  of  Arismendi^  rather  than  as 
mont^y  in  the  possession  of  Smith.  But  the  evidence  from  which  this 
inference  is  drawn,  is  evidence  which  relates  entirely  to  the  ques- 
tion of  the  ownershipy  and  not  of  the  fact  of  possession.  The  argu- 
ment assumes  that  the  property  belonged  to  Arismendi — a  question 
presently  to  be  considered.  JBut  as  to  the  fact  of  possession,  such  an 
inference  is  directly  repugnant  to  the  testimony  of  every  individual 
concerned  in  the  transaction.  Smith  claimed  the  money  as  his,  and 
asserted  that  he  held  it  in  trust  for  certain  citizens  of  the  United 
States,  whose  agent  he  professed  himself  to  be.  Inclan,  who  was 
present,  admitted  and  confirmed  the  statement.  Balderrama  signed 
a  receipt,  declaring  that  the  money  was  taken  not  from  Inclan,  but 
from  Smithy  and  that  it  was  asserted  by  him  to  belong  to  citizens  of 
the  United  States.  Smith  swears  at  Arequipa  that  it  did  so  belong, 
and  notes  his  protest,  and  presents  his  claim  on  Chile  accordingly. 
The  three  witnesses  at  Arequipa,  Inclan  being  one,  testify  that  the  money 
was  taken  from  Smith  ;  two  of  these  witnesses,  though  in  humble  life, 
are  good  witnesses  to  the  facts  they  satv^  and  could  have  no  manner 
of  interest  in  the  question.  The  very  certificate  of  General  Miller, 
produced  to  contradict  his  deposition,  declares  that  the  money  was 
taken  ^^from  the  custody  of  Smith."  The  statements  of  all  these  per- 
sons bear  upon  their  face  the  ordinary  marks  of  truth  ;  yet  to  suppose 
a  fraudulent  misrepresentation,  requires  us  to  believe  four  unim- 
peached  witnesses  to  have  combined  in  a  gross  perjury,  and  Q^neral 
Miller  to  have  certified  falsely.  If  this  hd  not  shown,  the  fact  is  be- 
yond dispute  that  Smith  was  the  party  having  the  lawful  possession  and 
custody  of  this  money^  claiming  it  as  his  own  for  the  time  being,  ac- 
countable for  it  only  to  those  whom  he  represented,  whoever  they  may 
have  been,  and  declaring  those  persons  at  the  time  to  be  citizens  of 
the  United  States. 

It  may  be  said  that  Smith  is  not  an  unimpeached  witness.  And  it . 
is  true  that,  in  the  memorial  now  under  consideration,  he  is  charged  with 
perjury  in  most  unmeasured  terms;  with  what  reason  will  presently 
be  seen.  In  respect  to  his  general  character  for  truth  and  honesty, 
the  amplest  vouchers  are  produced  by  the  testimony  of  highly  respect- 
able witnesses,  who  were  intimately  acquain^d  with  him  and  knew  his 
general  reputation.  (42) 

We  come,  then,  to  the  main  question  whether  Arismendi,  or  Aris- 
mendi and  Abadia,  were  oumers  of  the  money  taken,  or  any  part  of  it. 
It  is  the  business  of  Chile,  who  asserts  it,  to  prove  the  fact.  That  is, 
it  being  plain  that  the  money  was  taken  from  the  personal  custody  of 
a  citizen  of  the  United  States,  who  claim  to  hold  it  as  the  property  of 
such  citizens,  and  clear  jmma/octe  evidence  of  such  ownership  having 
been  produced,  it  is  the  duty  of  those  who  seek  to  go  behind  this 

(42)  See  depositions  of  Com.  John  Downea,  Key.  Daniel  Leach,  Wm.  D.  Sohier,  esq,, 
Edward  Sharp,  Luther  Munn,  Kos.  96  to  100  of  Further  Proof. 
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ostensible  title  to  establish  by  clear  proof  the  secret  Spanish  owner- 
ship which  is  alleged  but  waa  not  found  at  the  time  by  a  prize  court. 

This  leads  to  the  consideration  of  a  new  set  of  facts  to  which  the 
great  mass  of  documentary  matter  is  adduced. 

The  general  outline  of  the  statement  on  the  part  of  Chile  is,  that, 
during  a  state  of  war  between  that  government  and  Peru,  as  a  depen- 
dency of  Spain,  Arismendi  and  Abadia,  merchants  of  Lima,  furnished 
funds  to  the  vice  royal  treasury,  as  a  means  of  carrying  on  the  war,  in 
consideration  of  a  permission  to  import  a  certain  amount  of  goods  Irom 
Asia,  which,  it  is  said,  was  a  privileged  trade  not  open  to  foreigners, 
not  even  to  Spaniards ;  thai  Smith  was  a  party  to  this  proceeding,  and 
entered  into  a  contract  of  partnership  with  Arismendi,  whereby  the 
importation  was  to  be  made  on  their  joint  account,  in  the  brig  Mace- 
donian, with  funds  partly  to  be  furnished  by  Arismendi  and  partly  to 
be  obtained  by  loan  in  Canton  ;  that  half  the  brig  was  sold  to  Aris- 
mendi, and  that  even  a  larger  amount  of  funds  was  furnished  by  him 
to  be  invested  in  Canton  than  his  contract  required ;  that  other  Span- 
iards also  furnished  fnnds  ;  that  the  vessel  sailed  from  Callao  in  breach 
of  a  blockade  by  a  Chilean  squadron,  in  the  prosecution  of  this  voyage, 
and  went  to  Canton  ;  that  Smith  there  purchased  a  cargo,  with  these 
Spanish  funds  and  other  funds  obtained  there,  under  and  pnrsuant  to 
his  contract ;  that  this  was  the  cargo  landed  at  Arica,  with  the  pro- 
ceeds of  which  Smith  and  another  agent  of  Arismendi  were  travelling 
from  Tacna  for  the  purpose  of  placing  them  on  board  a  neutral  vessel, 
when  they  were  overtaken,  in  the  enemy's  territory,  by  the  Chilean 
troops,  under  Balderrama,  who  captured  the  money  as  enemy  property. 

This  statement  Chile  undertakes  to  prove. 

One  of  the  principal  pieces  of  evidence  filed  in  support  of  it,  is  an 
authenticated  copy  of  the  record  ol  certain  proceedings  at  Lima,  in 
the  year  1822,  which  resulted  in  a  decree  confiscating  the  brig  Mace- 
donian, and  a  part  of  her  Canton  cargo^  as  the  property  of  A.rismendi, 
to  the  use  of  the  then  government  of  Lima. 

It  is  well  known  that,  in  July,  1821,  the  combined  forces  of  Chile 
and  Buenos  Ayres,  under  General  San  Martin,  had  obtained  possession 
of  that  capital,  and  established  there  a  provisional  government;  al- 
though Upper  Peru,  where  Smith  was,  still  contiuued  under  the  gov- 
ernment of  the  vice  roy  of  Spain.  A  few  months  after  this  revoln- 
tion.  Smith,  who  was  still  in  Upper  Peru,  presuming,  apparently,  that 
neutral  property  would  be  as  much  respected  by  the  patriot  as  by  the 
Spanish  government,  availed  himself  of  a  supposed  better  market  at 
Lima,  by  re-shipping,  as  appears,  in  December,  1821,  a  part  of  his 
cargo,  found  unsaleable  at  Arequipa,  and  sending  it  under  convoy, 
for  protection  against  Lord  Cochrane,  in  the  charge  of  Stephen  B. 
Howe,  his  nephew,  with  orders  to  consign  it  for  sale,  on  his  account, 
to  Abadia  &  Arismendi,  his  usual  commission  merchants,  if  that 
house  continued  to  exist ;  and  otherwise,  to  select  some  other  suitable 
consignee.  (43)  It  turned  out  that  the  house  of  Abadia  &  Aris- 
mendi was  not  only  broken  up,  but  that  its  members,  in  consequence 

(43)  Bee  memorial  of  T.  C.  Amory  and  others,  marked  ''Attomej  General's  office,"  and 
therewith  filed  documents  marked  8  to  X,  inclusive ;  and  letter  Smith  to  Bidgeiey,  De- 
cember 19,  1821,  BoliciUng  convoy,  No.  68,  of  Further  Proof. 
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of  their  connexion  with  the  old  government  and  adherence  to  its  cause, 
had  fallen  under  the  displeasure  of  the  new  government,  and,  after 
imprisonment,  were  either  compelled  to  fly,  or  voluntarily  chose  to 
leave  the  country,  and  that  their  property  was  decreed  to  be  confis* 
cated  to  the  use  of  the  State.  The  orig  Macedonian  and  her  cargo 
were  consequently  consigned  by  Howe  to  the  English  house  of  John 
Thwaites.  But  the  military  government  of  Lima,  having  occasion 
for  the  brig  to  be  fitted  out  as  a  vessel-of-war,  and  being  also  in  want 
of  funds,  availed  themselves  of  some  of  the  circumstances,  now  referred 
to  by  Mr.  Carvallo,  to  institute  proceedings  against  the  brig  and  her 
cargo,  and  its  proceeds  in  the  hands  of  Thwaites,  as  the  property  of 
the  said  Spanish  refugee  Arismendi,  and  upon  that  pretext  con- 
demned it  to  the  use  of  the  State. (44)  This  trial  and  condemnation 
occurred  in  the  absence  of  Smith,  who  had  then  gone  to  Yalparaiso, 
with  Commodore  Stewart,  for  the  purpose  of  reclaiming  the  property 
taken  from  him  by  the  orders  of  Lord  Cochrane ;  and  it  was  urged,  . 
in  vain  by  Howe,  the  nephew  of  Smith,  as  cause  for  a  short  delay, 
that  Smith's  personal  presence,  with  the  papers  in  his  possession,  was 
indispensable  to  a  fair  trial  of  the  case,  and  explanation  of  the  true 
state  of  the  relations  between  himself  and  Arismendi,  and  of  the  title 
to  the  property  in  question. (45) 

This  record  is  mainly  relied  on  by  Mr.  Carvallo ;  and  a  great  part 
of  his  remarks  are  founded  on  the  evidence  it  discloses.  Indeed,  very 
few  important  facts,  not  adverted  to  in  the  said  record,  are  established 
by  the  independent  testimony  he  produces.  It  becomes  material, 
therefore,  to  state  the  further  proceedings  to  which  it  gave  rise. 

Protests  were  immediately  made  by  Howe,  the  temporary  super- 
cargo, and  Jones,  the  acting  mate  of  the  brig,  before  Captain  Conner, 
of  the  United  States  schooner  Dolphin,  in  consequence  of  the  refusal 
of  the  notaries  of  Lima  to  note  and  extend  such  protests  from  fear  of 
the  authorities  then  in  power.  A  more  important  paper  is  the  sworn 
statement  of  Smith,  made  on  his  return  from  Valparaiso  before  the 
same  officer,  containing  a  narration  of  the  most  material  facts  in  the 
voyage.     Copies  of  these  papers  are  filed  by  Mr.  Carvallo. (46) 

A  protest  was  also  made  at  Quilca,  by  Heron,  the  late  acting  mas- 
ter of  the  brig,  which  is  not  filed  by  him.  It  serves  to  confirm  the 
declarations  of  Howe,  Jones,  and  Smith.  (47) 

In  August  and  September,  1822,  a  correspondence  occurred  between 
Commodore  Stewart,  acting  in  behalf  of  this  government,  and  Don 
Francisco  Valdivieso,  then  minister  of  foreign  relations  of  the  govern- 
ment of  Lima,  and  the  same  person  who  had  lately  filled  the  office  of 
special  judge  of  sequestrations,  and  in  that  capacity  had  himself 
pronounced  the  decree  in  the  case  of  the  Macedonian,  which  formed 
the  subject  of  the  correspondence.     A  part  of  this  correspondence  is 

(44)  Cop7  of  the  Beoord,  Doc.  I  of  Mr.  CarvaUo's  file. 

(45)  Bee  in  said  Record  Howe's  petition  of  April  24,  1822,  and  final  representation  <m 
receiving  notice  of  an  order  for  sequestration. 

(46)  Documents  marked  E,  4,  5,  of  Mr.  Carvallo' s  file. 

(47)  See  copy  of  one  of  the  file  of  papers  transmitted  from  Pern  to  this  department  with 
the  PeruTian  treaty,  as  presently  explidned,  marked  **  Peruvian  file,"  No.  20. 
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filed  by  Mr.  Carvallo.(48)  The  residue,  which  he  has  not  filed,  also 
deserves  particular  consideration. 

In  the  course  of  the  correspondence,  documents  were  mutually  trans- 
mitted tending  to  elucidate  the  views  of  the  respective  parties.  Among 
those  forwarded  to  the  minister  of  Lima,  by  Commodore  Stewart,  was 
a  copy  of  Arismendi's  contract  with  the  government  of  Peru,  and  a 
copy  of  Smith's  contract  with  Arismendi ;  which  papers  are  filed  by 
Mr.  Carvallo,  and  constitute  the  basis  of  his  case  \(i9)  also,  it  seems, 
a  copy  of  Smith's  account  current  with  Arismendi  up  to  the  time  of 
his  sailing  on  the  Canton  voyage,  a  very  important  document  in  the 
case,  which  is  not  referred  to  by  Mr.  Carvallo.  (50)  It  appears, 
moreover,  by  Smith's  sworn  statement,  filed  by  Mr.  Carvallo,  that  he 
refers,  in  verification  of  the  facts  he  states,  not  only  to  his  said  account 
current  with  Arismendi,  but  also  "  to  the  log-book  and  other  papers 
relating  to  the  brig  and  cargo.  "(51)  And  it  appears  by  the  record 
of  connscation,  before  mentioned,  that  the  papers  found  on  board  the 
brie  had  been  seized  with  her,  and  were  in  the  possession  of  the 
authorities  of  Lima ;  and  that  an  order  of  the  court  for  their  produc- 
tion as  evidence  in  the  cause  was  evaded  by  the  officer  who  had  charge 
of  them  until  after  sentence  was  pronounced.  (52) 

It  further  appears,  by  the  letter  of  T.  H.  Perkins  of  August,  1822, 
on  the  files  of  this  department,  that  Commodore  Stewart  before  sailing 
from  the  United  States  had  been  furnished  by  him  with  either  du- 
plicate originals  or  notarial  copies  of  the  invoice  and  bill  of  lading  of  the 
goods  shipped  by  Perkins  &  Co.,  at  Canton,  for  their  own  account. (53) 
He  was  probably  furnished  with  similar  papers  by  the  other  parties  at 
Boston  for  whose  accounts  shipments  had  been  made,  and  doubtless 
had  access  to  all  the  papers  in  Smith's  possession  concerning  the  title 
to  the  property  in  question. 

These  unquestionable  facts  furnish  an  answer,  which  will,  no  doubt, 
be  satisfactory  to  Mr.  Carvallo  upon  one  point.  His  inference,  from 
such  evidence  as  he  had,  was  that  ''the  non^production  of  such 
documents  in  the  year  1822,  when  he  (Smith)  applied  to  Commodore 
Stewart  for  protection,  in  order  to  reclaim  the  property  from  the 
Peruvian  government  as  American,  induced  the  belief  that  he  did 
not  even  take  the  precaution  usual  in  such  cases,  in  order  to  make  the 

Eroperty  appear  neutral."  And  it  is  asked:  ^^  If  Smith  had  then 
ad  the  list  and  invoice  which  the  actual  daimant  pretended  twenty  years 
aftertoardsy  would  he  have  failed  to  produce  them  in  support  of  the 
claim  urged  by  him  through  Commodore  Stewart?"  It  now  appears 
that  Commodore  Stewart,  himself,  had  th^ose  very  papers  at  the  time, 
furnished  to  him  by  the  claimant ;  and  it  cannot  be  doubted,  that  so 

(48)  Docs.  E,  1  to  3,  of  Mr.  Carvallo's  file. 

(49)  Docs.  D  and  E,  6,  of  Mr.  Carvallo's  file,  corresponding  with  pipers  transmitted  from 
Peru  to  this  department,  with  the  PeruTian  treaty. 

(50)  See  memorial  of  T.  C.  Amory  and  others,  marked  '*  Attorney  General's  office," 
and  document  filed  therewith  marked  I ;  also,  an  attested  copy  of  same  document  trans- 
mitted from  Peru  to  this  department  with  the  Peruvian  treaty,  m«irked  Peruvian  file,  No.  4. 

(51)  E  5,  of  Mr.  Carvallo's  file. 

(52)  The  memorial  of  T.  C.  Amory  and  others,  marked  "  Attorney  General's  office," 
points  out  the  parts  of  the  record  which  prove  this  fact. 

(63)  See  copy  from  files  of  this  department,  marked  "  State  Department,"  No.  5. 
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intelligent  an  officer,  inquiring  upon  the  spot  where  the  transaction 
had  so  recentl7  occurred,  with  these  papers  in  his  hands,  and  free  ac- 
cess to  all  papers  in  Smith's  possession,  while  the  government  of  Lima, 
having  in  its  possession  the  oooks  and  papers  of  Arismendi,  and  those 
found  on  board  the  brig,  was  ready  enough  to  exhibit  whatever  tend-. 
€d  to  justify  its  own  decree,  had  a  far  better  opportunity  of  arriving 
at  the  truth  of  any  doubtful  facts  than  either  of  the  governments  now 
discussing  the  Question  can  possibly  have  at  the  present  day.  And 
since  his  view  of  the  case  was  clear  and  free  from  doubt,  the  further 
burden  seems  now  to  rest  upon  Chile  to  show  that  the  papers,  with 
which  Smith  had  clothed  his  investment  at  Canton  as  evidence  of 
title  were;  fraudulent  and  false;  and  that  a  representative  of  the 
United  States  so  sagacious  and  clear  sighted  as  Commodore  Stewart, 
with  all  his  opportunities  and  means  of  knowledge,  failed  to  discern 
the  fraud.  That  Smith  was  not  disposed  to  conceal  or  withhold  the 
evidence  of  his  actual  dealings  with  Arismendi,  or  of  the  dealings  of 
Arismendi  with  the  government  of  Peru,  is  plain  from  the  fact  of 
his  voluntarily  producing  and  transmitting,  through  Commodore  Stew- 
art, to  the  government  the  very  contracts  now  produced  by  Mr.  OarvaUOf 
which  are  supposed  by  him,  as  they  were  by  the  authorities  of  Lima, 
to  be  the  foundation  of  the  alleged  Spanish  interest  in  the  cargo. 

The  conclusions  arrived  at  and  the  positions  taken  by  Commodore 
Stewart  in  behalf  of  the  United  States,  in  this  correspondence  with  the 
Peruvian  minister,  are  those  to  which  this  government  must  still  ad- 
here in  its  negotiation  with  Chile,  except  so  far  as  new  evidence  may 
alter  the  state  of  facts,  or  some  error  in  the  reasoning  of  Commodore 
Stewart  can  be  made  apparent.  With  this  view  let  the  correspondence 
be  carefully  looked  at. 

In  the  letters  produced  and  referred  to  by  Mr.  Carvallo,  it  appears 
that,  in  answer  to  the  complaint  of  Commodore  Stewart,  the  minister  of 
Lima  denied  any  right  of  interference  by  the  United  States,  on  the 
grounds  that  the  brig  and  cargo  had  been  lawfully  sequestered  as  the 
property  of  Arismendi^  and  that  Smith  and  Arismendi  had  jointly  pur- 
chased from  the  enemy  a  license  to  import  this  cargo,  paying  a  certain 
sum  by  the  way  of  bontu^  and  a  certain  further  sum  in  advance  of  du- 
ties, to  enable  that  enemy  to  carry  on  its  war,  in  open  violation  of  the 
neutrality  which  Smith  ought  to  have  observed. 

It  will  be  noticed  that  these  are  substantially  the  same  positions,  or 
among  the  positions  now  insisted  on  by  Chile. 

The  answer  of  Commodore  Stewart  transmits  attested  copies  of  the 
protests  of  Howe  and  Jones,  of  the  contract  between  Arismendi  and 
the  former  government  of  Pern,  of  the  contract  between  Smith  and 
Arismendi,  and  of  Smith's  sworn  declaration  of  facts,  referring  to  his 
account  with  Arismendi,  and  other  papers  in  the  possession  of  the 
government  of  Lima,  bv  which  he  considers  the  following  points, 
among  others,  to  be  established: 

^^  That  the  brig  Macedonian  belongs  to  John  S.  Ellery,  of  Boston, 
and  Philip  Mercier,  of  Baltimore,  citizens  of  the  United  States." 

^^  That  the  cargo  belong  d,  in  part,  to  Paqua,  a  Hong  merchant  in 
Canton,  and  to  several  citizens  of  the  United  States,  by  whom  the 
cargo  was  shipped  in  Canton." 
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^^  That  no  contract  was  made  by  E.  Smith  with  the  former  govern- 
ment of  Lima^  and  that  E.  Smith  has  never  paid,  on  account  of  said 
contract^  to  the  former  government  of  Lima  one  dollar  in  advance  of  du- 
ties, or  otherwise,  for  the  purpose  of  carrying  on  the  war/' 

'^That  E.  Smith  made  a  contract  with  Arismendi  for  their  mutual 
benefit,  but  wholly  prospective  on  their  part,  as  said  Smith  was  not 
obliged  and  did  not  pay  to  Arismendi  one  dollar  on  account  of  said 
contract," 

'^  That  Arismendi,  failing  on  his  part  to  perform  the  contract^  it  be- 
came null  and  void,  and  released  E.  Smith,  fully  and  effectually,  from 
all  obligations  on  his  part,  in  consequence  of  which  Smith  went  to 
Arica,  not  to  Callao,  as  the  contract  obliged  him  to  do,  from  whence 
he  sent  the  brig  to  Callao,  with  such  parts  of  the  cargo  as  were  not 
suited  to  any  other  market.  "(54) 

It  will  be  noticed  that  the  principal  documents  which  are  subjects 
of  comment  by  Mr.  Carvallo  were  among  those  from  which  Commo- 
dore Stewart  drew  those  inferences. 

The  reply  of  the  Peruvian  minister,  which  is  not  produced  by  Mr. 
Carvallo,  encloses — 1.  The  supposed  evidence  of  transfer  of  one-half 
of  the  brig  from  Ellery,  by  his  agent  Smith,  and  through  Meicier,  to 
Arismendi,  as  derived  from  an  alleged  copy  of  the  instruments  of 
transfer,  and  from  the  alleged  entries  in  the  books  of  Arismendi ;  2. 
A  letter  of  instructions  from  Arismendi  to  his  agents  in  Arequipa,  as 
it  is  said,  (which  appears  to  be  a  mistake  for  Tacna,  unless  the  province 
or  department  be  intended  ;)  3.  The  depositions  of  the  acting  captain 
and  mate  of  the  brig  to  the  fact  of  money  being  shipped  at  San  Bias 
for  the  Canton  voyage  ;  and,  4.  Tho  supposed  evidence  of  $3,500  paid 
by  Arismendi  towards  the  expenses  of  that  Toyage.  And  upon  this 
evidence  it  was  insisted  that  Arismendi  had  a  least  a  large  share  of  pro- 
prietary interest  both  in  the  hull  and  in  the  cargo,  and  that  Smith  had 
violated  the  duty  of  a  neutral,  not  by  himself  furnishing  any  money  to 
the  former  government  of  Lima,  (for  the  contrary  is  tacitly  admitted,) 
but  because  '^  he  was  informed  oi  what  means  the  said  Arismendi  made 
use  to  obtain  the  license,  and  intermeddled  with  an  affair  which  could 
not  have  taken  place  without  a  direct  obligation  to  assist  the  Spaniards 
with  many  thousands  of  dollars,  for  the  object  of  carrying  on  the 
war;"  and  his  excellency  contends  that  the  transaction  complained 
of  was  not  one  properly  *'  coming  under  the  cognizance  of  the  govern- 
ments of  North  America  and  Peru,"  and  that  it  was  **  unworthy  of 
the  attention  of  the  commander  of  the  ship  Franklin.  "(55) 

It  will  now  be  noticed  that  the  most  important  parts  of  the  evidence 
relied  upon  by  Chile  were  brought  into  the  discussion  with  Peru. 

The  final  letter  of  Commodore  Stewart  comments  on  the  new  pieces 
of  evidence  produced  on  the  part  of  the  government  of  Lima.  It 
points  out  the  fact  that  the  document  exhibited  as  proof  of  Aris- 
mendi's  title  to  a  moiety  of  the  brig,  if  it  were  a  true  copy  of  a  gen- 

(54)  See  Doc.  E,  1,  of  Mr.  Carvallo '■  file  ;  letter  of  Commodore  Stewart  to  Sap.  Dele- 
gate of  Fera,  Augtiet  9,  1822 ;  and  E,  2,  ValdivieeOy  minister,  &c.,  to  Stewart,  Ai{gQfltl3| 
1822  ;  and  B,  3,  Stewart  to  Valdivieso,  August  21,  1822,  which  documenU  correspond  with 
the  attested  copies  transmitted  from  Peru  to  this  department  with  the  Peruvian  treatj. 

(55)  Letter  ot  Valdivieso  to  Stewart,  September  10,  1822.  from  the  files  transmitted  to 
this  department  with  the  PeruTian  treaty,  *•  <  Peruvian  file,"  No.  18. 
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uine  document,  was  one  which  ^'  ooold  give  'no  le^al  right  to  Ariamendi 
over  the  vessel,  as  the  forms  of  law  require  a  regular  bill  of  sale  to  con- 
stitute the  ownership  and  pa|*tnership  in  property  of  that  description  ;" 
that  the  paper  purporting  to  he  instructions  from  Arismendi  to  his 
agents,  if  genuine,  ^^ofdy proves  that  Arismendi  was  willing  and  desirous 
to  hold  Smith  bound  to  his  part  of  the  contract,  while  Arismendi  failed 
completely  in  the  performance  of  that  part  which  he  had  unde^^aken/' 
"  And  surely,"  as  is  justly  remarked,  **your  excellency  has  not  to 
learn,  at  this  late  period,  that  the  failure  of  one  of  the  parties  to  a 
contract,  in  any  part  he  hinds  himself  to  do,  not  only  exonerates  the 
other  party  from  compliance  therewith,  hut  subjects  the  party  so 
failing  to  all  the  damages  and  detriments  arising  in  consequence."   It 
points  out  the  palpable  discrepancy  in  time  between  the  supposed  con- 
veyance from  Mercier  to  Arismendi,  and  the  reported  entry  of  such  a 
purchase  in  Arismendi's  books,*  remarking  that  the  writer  should 
suppose  his  excellency  at  a  loss  which  of  these  two  contradictory  pieces 
of  evidence  to  credit ;  and  also  points  out  the  fact  that  the  depositions 
of  the  mate  and  master  of  the  brig  respecting  the  shipment  of  money 
at  San  Bias,  only  confirm  what  was  set  forth  in  the  protest  and  de- 
claration of  Howe  and  Smith,  which  showed  that  freight  had  been 
received  at  San  Bias  in  specie  and  plata  pifia,  which  freight,  it  was 
inferred,  constituted  the  funds  carried  to  Canton  ;  and  Commodore 
Stewart  coDcludes,  that  he  cannot  perceive  in  the  transactions  of 
Smith  and  Arismendi  and  the  lawful  voyages  of  the  brig  Macedonia, 
any  violation  of  neutral  character  ;  and  that,  since  reparation  could 
not  otherwise  be  obtained  by  the  parties,  ''  their  appeal  must  now  be 
made  to  the  justice  of  their  own  government,  who  will  net  deem  it 
unworthy  of  the  most  serious  attention  ;"  and  he  adds  :  ^'  I  can  as- 
sure your  excellency  that  if  so  unjust  and  nefarious  a  transaction  has 
not  been  resisted  by  force  of  arms,  you  owe  it  exclusively  to  the  respect 
the  government  of  the  United  States  desires  to  feel  for  the  patriot 
cause  of  South  America.  "(^6) 

The  claim  thus  asserted  against  the  government  of  Lima  in  1822, 
together  with  numerous  other  claims  for  seizures  and  confiscations  of 
property  said  to  belong  to  citizens  of  the  United  States,  but  appro- 
priated, by  the  necessities  of  war  and  under  various  pretexts  to  the 
uses  of  the  revolutionary  government,  afterwards  became  subjects  of 
negotiation,  at  intervals,  between  the  diplomatic  agents  of  the  United 
States  and  the  ministers  of  Peru.  Not  one  of  these  claims  was  ever 
separately  settled,  or  distinctly  admitted,  by  Peru  ;  but,  in  1841,  a 
convention  was  made  between  the  governments,  whereby  all  further 
discussion  of  the  merits  of  particular  cases  was  mutually  waived,  Peru 
consenting  to  pay,  and  the  United  States  to  receive,  as  full  indemni- 
fication for  the  entire  class  of  claims  which  had  been  urged,  a  round 
sum  of  three  hundred  thousand  dollars,  to  be  dispos<Mi  ot  by  this 
government  among  its  citizens  as  justice  might  require. 

*  The  date  uf  the  nippoted  instrument  of  tranifer  wu  December  4,  1819 ;  that  of  the  al- 
leged entry  of  the  purcnaae  is  July  1,  18SW,  more  than  six  months  after  both  Mercier  and 
Smith  had  left  the  country. 

(56)  Letter  of  Stewart  to  Valdivieeo,  September  26,  182S,  of  the  file  transmitted  from 
Peru  to  this  department  with  the  Peruvian  treaty,  '  <  Peruvian  file,"  No.  19. 
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*  In  1846  an  act  of  Congress  was  passed  to  carry  tfiat  convention  into 
effect ;  whereby  the  Attorney  General  of  the  United  States  was  ap- 
pointed a  commissioner^  to  receive  and  allow,  or  disallow,  as  the  joa- 
tice  of  the  case  might  require,  all  claims  that  might  be  presented  upon 
that  fund.  (57)  Claims  being  presented  to  an  amount  exceeding  one  mil- 
lion of  dollars,  while  the  fund  was  limited  to  1300^000,  it  became  the 
interest  of  the  respective  claimants  to  contest,  among  themselves,  such 
cases  as  were  questionable  against  Peru,  and  the  duty  of  the  Attorney 
General  to  decide  amongst  them,  according  to  their  respective  rights. 
Among  other  claims  so  presented  and  allowed  was  one  by  the  execu- 
tors of  John  8.  Ellery,  the  administrator  of  Eliphalet  Smith  and  T. 
H.  Perkins,  jointly,  for  themselves,  and  as  representatives  of  the  va- 
rious interests  of  other  citizens  of  the  United  States,  claiming  under 
them  respectively.  The  record  of  confiscation  at  Lima,  which  is  now 
produced  by  Mr.  Carvallo  ;  the  whole  correspondence  between  Com. 
Stewart  and  the  government  of  Lima  ;  the  various  documents  which 
had  formed  subjects  of  discussion  between  the  diplomatic  agents  of 
the  two  governments,  and  such  new  documents  illustrative  of  the  case 
as  the  claimants  were  able  to  produce  from  the  papers  of  Ellery  and 
Smith,  thus  came  under  the  cognizance  of  the  highest  law  officer  of 
the  United  States^  (except  the  judges  of  the  federal  courts,)  with  refer- 
ence to  the  question  whether  the  brig  Macedonian  and  her  cargo  con- 
stituted ^jvj^i  daim  against  Peru,  and  consequently  against  the  fund. 
The  award  in  favor  of  the  claimants  is,  therefore,  a  judicial  decision 
upon  the  merits  of  a  case  relating  to  the  same  property  ^  involving  the 
same  questions,  and,  generally,  the  same  evidmce,  which  are  the  sub- 
jects of  discussion  now.  Such  a  decision  deserves  respectful  conside- 
ration on  the  part  of  Chile  ;  and,  so  far  as  it  goes,  is  binding  on  this 
department.  Mr.  Carvallo  is,  therefore,  respectfully  referred  to  a  copy 
of  the  said  memorial  of  Thomas  C.  Amory  and  others,  and  of  the  doc- 
uments filed  therewith,  and  of  the  award  pronounced  upon  them,  in 
order  that  he  may  apply  the  arguments  and  the  evidence,  so  far  as 
they  may  be  found  justly  applicable,  to  the  case  under  conside- 
ration. (58) 

So  far  as  the  cases  and  the  evidence  are  alike,  this  department 
might  well  be  excused  from  re-examining  the  subject.  The  said  memo- 
rial, however,  with  its  accompanying  documents,  will  be  found  to 
contain  a  more  complete  history  of  the  voyage  than  is  furnished  by 
the  papers  produced  by  Mr.  Carvallo. 

The  statement  is,  moreover,  under  the  oath  of  the  parties,  accord- 
ing to  their  information  and  belief.  Many  of  the  facts^  it  is  true,  are 
not  stated  as  within  their  personal  knowledge ;  but  they  are  gene- 
rally well  supported  by  the  proofs  to  which  they  refer.  This  new  evi- 
dence will,  doubtless,  serve  to  correct  many  erroneous  impressions,  and 

(57)  See  public  lawB  of  the  United  States,  passed  at  the  first  seflsion  of  the  twenty-ninth 
Ck)ngTe88,  chap.  108  Statutes  at  Large  for  1845-'46,  p.  80  :  *' An  act  to  cany  into  eficct  the 
convention  between  the  United  States  and  the  Republic  of  Fern,"  &c.,  approved  Au- 
gust 8,  1846.  By  the  first  section  of  said  act  it  is  made  the  duty  of  the  Attorney  Qeneral 
to  "  receive,  examine,  and  decide  upon  the  amount  and  vaUdity  of  all  such  claims  tia  may 
be  presented,"  &c.,  '*  according  to  the  meriu  of  the  several  cases,  and  the  principles  of  jut- 
<iM,  equity,  and  the  law  (/nations,"  ^. 

(68)  Copy  of  memorial  of  T.  G.  Amory  and  others,  and  of  docmnents  filed  therewith  by 
the  daimants,  and  of  the  award  in  that  case,  matked  *<  Attorney  General's  office." 
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to  explain  many  matters  which  seemed  to  Mr.  Carvallo  difficult  to  ac- 
count for,  under  the  imperfect  light  afforded  hj  the  papers  which  had 
previously  passed  under  his  eye. 

It  will  be  seen,  particularly,  that,  according  to  the  statements  of 
that  memorial,  the  voyage  of  the  Macedonian  from  South  America  to 
Canton  did  not  origincUej  as  Mr.  Carvallo  has  supposed,  with  Spanish 
merchants  of  Lima,  in  1820,  but  with  John  S.  EUery  and  others, 
merchants  of  Boston,  in  1818,  whose  original  separate  adventures  were 
embarked  on  contracts  for  such  a  vDyage.  That  this  original  plan 
was,  for  the  time,  broken  up  by  Lord  Cochrane's  seizure,  m  1819,  of 
about  $140,000,  proceeding  from  a  sale  of  part  of  the  outward  cargo 
to  Abadia  and  Arismendi.  That  Smith  was  thereby  compelled  to  em- 
ploy his  vessel  and  remaining  funds  in  freighting  and  trade  upon  the 
South  American  coast^  looking  always  to  the  realizing  of  sufficient 
means  for  the  resumption  of  his  Canton  voyage.  That,  as  a  neutral, 
lie  pursued  a  highly  profitable  business  in  consequence  of  the  inter- 
ruption occasioned  by  Chilean  cruisers  to  the  regular  channels  of  trade. 
That  he  made  a  contract  with  Philip  Mercier,  in  May,  1819,  for  a 
prospective  sale  to  him  of  one-half  of  the  brig,  with  the  understand- 
ing that  the  legal  title  and  control  of  the  vessel  was  to  remain  mean- 
while with  Ellery,  the  registered  owner,  and  that  no  transfer  of  the 
equitable  interest  thus  vested  in  Mercier  should  be  made  to  any  for- 
eigner  without  Smith's  express  consent.  That  Arismendi  was  the 
general  agent  and  consignee  of  Smith,  from  his  first  arrival  on  the 
coast,  and  also  of  Mercier,  and  of  many  other  Americans,  in  their 
mercantile  transactions,  and  that  their  funds,  consequently,  centred 
in  his  hands.  That,  though  Mercier  had  proposed  several  modes  of 
remitting  the  purchase  money  of  his  interest  in  the  brig  to  Ellery,  in 
Boston,  they  were  all,  from  different  causes,  successively  abandoned, 
and  that  the  payment  was  finally  made  through  Arismendi  to  Smith, 
shortly  before  his  departure  for  Canton.  That  this  payment,  together 
with  the  results  of  his  various  freighting  voyages,  adventures,  and 
operations,  in  that  country,  had  caused  a  considerable  accumulation 
of  funds  in  Ar^smendi's  hands,  which  belonged  to  Smith,  either  in  his 
own  right  or  as  the  agent  of  his  employers.  That,  after  Arismendi 
had  entered  into  his  contract  with  the  government  for  liberty  to  im- 
port and  enter  Asiatic  goods,  under  the  vice  royal  decree  of  October 
30,  1819,  Smith,  desirous  to  secure  a  profitable  employment  for  his 
brig,  availed  himself  of  that  opening  to  prosecute  his  contemplated 
voyage  to  Canton,  and  entered  into  his  contract  with  Arismendi,  No- 
vember 25, 1819,  by  which  it  was,  among  other  things,  stipulated  that 
a  voyage  should  be  made  to  Canton  and  back  to  Peru  for  their  mutual 
profit ;  that  Arismendi  should  furnish  to  Smith,  at  San  Bias,  $50,000 
of  capital  towards  the  undertaking,  to  be  invested  at  Canton,  Smith 
undertaking  to  raise,  by  way  of  loan,  in  Canton,  enough  more  to  make 
up  a  cargo  of  $250,000,  and  that  the  profits  upon  the  sales  in  Peru 
should  l^  divided  among  the  parties  interested  in  certain  agreed  pro- 
portions. That,  November  30, 1819,  he  settled  his  account  with  Aris- 
mendi, which  resulted  in  a  balance  of  $71)000  in  his  favor,  which  was 
also  to  be  paid  to  him  at  San  Bias.  That  he  sailed,  early  in  Decem- 
ber, for  Panama  and  San  Bias,  under  convoy  of  an  American  frigate. 
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in  which  Mercier  was  a  passenger  ;  and  that  Mercier,  so  far  from  dis- 
approving of  the  voyage  to  Canton,  and  selling  out  his  interest  in  the 
hrig  on  that  account,  as  Mr.  Carvallo  has  supposed,  in  fact  agreed  to 
take  an  interest  in  it  of  $30,000,  and  furnished  hills  on  San  Bias  for 
that  sum,  to  he  invested  at  Canton  for  his  henefit.     That  this  money 
was  received  at  8an  Bias,  and  also  from  Arismendi  a  sum  something 
short  of  the  balance  of  account  due  from  him  ;  but  that  Arismendi 
failed  to  realize  there  the  further  funds  on  which  he  had  counted  for 
his  own  contribution,  and,  consequently,  was  unable  to  pay  the 
$50,000  due  by  his  contract,  or  any  part  of  it.     That  Smith,  after 
waiting  a  considerable  time,  sailed  without  it^  protesting  against  Aris- 
mendi ibr  his  breach  of  contract,  and  the  damages  already  occasioned 
thereby,  or  which  might  thereafter  ensue,  and  carried  with  him  no 
funds  which  did  not  belong  wholly  to  citizens  of  the  United  States. 
That,  considering  himself  absolved  from  his  contract  with  Arismendi, 
he  was  undetermined  whither  to  proceed  from  Canton,  and  proposed 
to  be  governed  by  his  advices  at  that  place  as  to  his  future  destina^ 
tion ;  that  he  was  induced  to  return  to  South  America  only  by  his 
knowledge  of  the  prospects  there  compared  with  his  advices  at  Canton 
concerning  other  markets.     That  he  invested  his  tunds  at  Canton,  in 
goods,  placing  those  of  EUery,  and  of  the  parties  for  whom  Ellery 
acted,  and  of  Mercier,  in  one  invoice,  under  the  name  of  John  S. 
Ellery  and  others,  amounting  to  over  $117,000,  and  taking,  on  freight, 
a  shipment  of  Perkins  &  Co.,  on  their  own  account,  to  the  amount  of 
over  $54,000,  with  which,  and  several  smaller  shipments  by  different 
citizens  of  the  United  States  in  Canton,  and  one  by  Paqua,  a  Hong 
merchant,  and  one  for  himself  and  the  officers  of  the  brig,  he  made 
up  a  cargo,  exceeding  $200,000,  of  first  cost  in  Canton,  and  sailed  for 
'*a  trading  voyage  to  the  Pacific  ocean,"  as  expressed  in  the  bills  of 
lading  of  the  said  Canton  shippers. 

As  this  statement  of  tacts  appears  to  be  sustained  by  the  accompa- 
nying proofs,  it  is,  itself,  an  answer  to  the  pretensions  of  Chile,  unless 
some  essential  part  oi  it  shall  be  found  overborne  by  the  superior 
weight  of  the  evidence  cited  by  Mr.  Carvallo. 

ThePeruvian  record,  (59)a8an  independent  piece  of  evidence,  needs  no 
farther  answer  than  is  contained  in  the  memorial  referred  to  of  T.  C. 
Amory  and  others.  And  this  disposes  of  the  remarks  of  Mr.  Car* 
vallo,  so  far  as  they  are  founded  on  the  testimony  of  Ypina,  (which 
appears  to  have  been  extorted  by  menace,)  that  of  Loro,  (a  mere  letter 
of  a  naval  officer  employed  by  the  government,  purporting  to  state  a 
mere  conversation  with  Arismendi,)  and  the  report  of  Argote,  another 
officer  of  the  government,  concerning  the  alleged  contents  of  Aris* 
mendi's  books,  (respecting  which  see  also  Commodore  Stewart's  com- 
ments,) (60)  and  such  other  pieces  of  evidence  as  are  drawn  exduaivdy 
from  the  said  Peruvian  record. 

Some  of  the  evidence,  however,  which  that  record  includes,  or 
refers  to,  is  repeated  by  Mr.  Carvallo  in  a  different  form,  which  may 

(59  Doc  I  of  Mr.  Carrallo's  file. 

(bO)  In  bis  letter  to  Valdivieso  of  September  26, 1822,  in  tbe  file  transmitted  from  Peru  to 
this  Department,  with  the  Pernvlan  treaty,  •'Femvian  file/'  No.  19. 
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be  supposed  to  give  it  greater  authenticity  or  more  weight ;  and  other 
evidence  is  added,  to  be  viewed  in  connexion  with  it. 

A  series  of  papers,  ranged  under  the  letter  F,  is  entitled  ^^  Docu- 
ments proving  the  ownership  of  Don  Pedro  Abadia  in  the  hull, 
rigging,  and  cargo  of  the  brig  Macedonian."  This  collection  shows 
that  in  1841  the  Chilian  minister  at  Lima  represented  to  the  Peruvian 
government  that  certain  original  documents,  material  to  the  pending 
issue  between  the  United  States  and  Chile,  had  been  taken  from  the 
files  of  a  suit  of  Abadia's  widow,  then,  or  formerly,  pending  in  the 
treasury  department  of  Peru.  The  documents  were  said  by  the  Chilean 
minister  to  contain  the  most  positive  proof  of  the  bad  faith  of  the 
captain  of  the  Macedonian,  Don  Eliphalet  Smith,  and  that  the  property 
which  is  claimed  as  belonging  to  countrymen  of  his  in  fact  belonged  to 
Messrs.  Abadia  and  Arismendi.  He  suggests,  besides,  that  they  may 
have  been  abstracted  by  the  lady  whose  suit  they  concerned,  for  the 
purpose  of  selling  them  to  the  North  American  olaimantSy  though  they 
would  seem,  from  this  description  of  them,  to  have  been  more  valuable, 
as  articles  of  «a2e,  to  the  government  of  Chile.  Upon  this  representa- 
tion, the  government  of  Peru  was  requested  to  interfere,  and  compel 
the  production  of  the  papers  described,  in  order  that  copies  might  be 
taken  ;  and  in  pursuance  of  its  orders,  certain  papers,  corresponding 
to  the  list  furnished  by  the  Chilean  minister,  appear  to  have  been  de- 
posited in  the  office  of  foreign  relations,  certified  copies  of  which  con- 
stitute the  collection  under  this  head. (61) 

The  only  original,  so  deposited,  is  the  certificate  of  General  Miller, 
before  mentioned.  (62)  The  other  papers  appear  to  have  been  copies 
variously  authenticated.  Among  them  is  a  notarial  copy  of  Balaer- 
rama's  declaration,  before  mentioned,  in  1831,  to  the  effect  that,  being 
summoned  to  testify  about  the  Sitana  seizure,  at  the  suit  of  Arismendi, 
and  knowing  nothing  of  him  in  the  business,  he  declines  testifying. 
The  petition  for  his  examination  purports  to  be  in  the  name  of  Abadia, 
though  the  witness  states  that  he  is  summoned  by  Arismendi. (63) 

There  is  also  among  the  papers  so  deposited  a  certified  copy  from- 
the  office  of  the  accountant  general  at  Peru  of  a  return  formerly  made- 
by  the  depositary  of  the  tribunal  of  sequestrations,  containing  the 
particulars  of  moneys  received  by  him  from  that  part  of  the  cargo* 
of  the  Macedonian  which  was  sold  under  the  decree  of  that  tribunal.  (64*)^ 
This  certificate  purports  to  have  been  issued  on  the  petition  of 
Abadia,  in  1829,  representing  that  such  an  account  was  needful  for 
the  settlement  of  the  business  of  his  late  house. 

Another  of  the  deposited  papers  was  a  copy  of  the  record  of  a  peti- 
tion, in  1831,  by  one  Moreno,  describing  himself  as  the  general  agent 
of  Abadia,  and  asking  for  proof  of  Smith's  signature  to  three  docu*- 
ments  therewith  presented,  by  comparison  with  the  signature  to  a 
paper  described  as  a  power  of  attorney  from  Smith  to  Henry  Hill,  said 
to  DC  deposited  at  some  public  office  at  Lima.  This  is  followed  by  a 
certificate  of  the  magistrate,  that,  on  comparison,  the  signatures  ap«- 

(61)  See  F  1  of  Mr.  Carvallo's  file,  contalniiig  the  oonespondenoe  and  proceedings  thereoQ 
(G2)  F  14  of  Mr.  Carvallo's  file. 

(63)  F  16,  16  of  Mr.  Caryallo's  file. 

(64)  F  12,  13  of  Mr.  CarvaUo's  file. 

Ex.  Doc,  68 13 
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peared  to  be  the  same ;  and  thereupon  the  originals  appear  to  have 
been  returned  to  Moreno.  (65) 

There  is  no  proof,  except  the  statement  of  Moreno,  that  the  paper 
assumed  as  a  standard  bore  the  actual  signature  of  Smith  ;  nor  is  there 
a  strict  identification  of  the  three  papers  produced  by  Moreno,  but  not 
described  in  his  petition,  with  any  papers  of  which  copies  are  now  filed 
by  Mr.  Caryallo.  But,  since  there  are  three  papers  only  in  this  col- 
lection, purporting  to  be  copies  of  papers  signed  by  Smithy  it  may  be 
assumed,  for  the  present  purpose,  that  the  papers  produced  by  Moreno 
to  the  magistrate  were  originals  of  those  three  papers  of  which  we  now 
have  copies. 

Thus  far  the  documents  deposited  with  the  PeruTian  minister  do  not 
in  themselves  amount  to  material  evidence  of  title  to  the  property  in 
question.     The  only  papers  of  importance  are  the  following : 

1.  The  paper  purporting  to  be  a  copy  of  an  agreement  between 
Bmith  and  Mercier,  dated  May  6,  1819^  respecting  a  sale  of  one-hadf 
of  the  brig  Macedonian. (66)  2.  A  paper  purporting  to  be  a  copy  of  a 
writing  dated  at  Lima,  December  I,  1819,  respecting  a  transfer  of 
Mercier's  rights  under  that  contract  to  Arismendi  (67)  3.  A  paper  pur- 
porting to  be  a  copy  of  a  receipt  from  Smith  to  Mercier  for  the  sum  of 
|3,600,  dated  at  Lima,  Decemoer  6, 1819.(68)  4.  The  copy  of  a  paper 
dated  at  Lima,  December  9,  1819,  purporting  to  be  a  written  declara- 
tion of  Arismendi,  that  his  purchase  from  Mercier  belongs  to  Abadia, 
*^  who  has  paid  me  the  $16^000  of  the  purchase  money,  as  also  the 
$3,600,  which,  according  to  the  accompanying  receipt,  I  paid  Captain 
Smith  towards  the  expenses  of  the  said  vessel.  "(69)  5.  A  copy  of  a  re- 
ceipt from  Smith  to  one  Lascano,  dated  at  San  Bias,  May  7,  1820.(70) 

The  last  of  these  papers  will  deserve  a  separate  consideration,  in 
connexion  with  Lascano's  deposition,  which  appears  in  a  different  col- 
lection of  documents.  The  other  four,  it  will  be  observed,  are  papers 
of  similar  import  with  certain  papers  included  by  reference  in  the 
Peruvian  record, (7 1 )  and  they  all  relate  to  the  brig  and  not  to  the  cargo, 
Itow,  the  title  to  the  brig  is  not  directly  involved  in  the  present  issue; 
and  although  it  has  sometimes  been  made  a  question  of  inter oational 
law,  whether  free  ships  make  free  goods,  so  as  to  exempt  enemy  cargo 
in  a  neutral  vessel  from  capture  on  the  high  seas,  the  converse  of  that 
proposition  has  never  been  esteemed  doubtful  in  modern  times.  If 
the  brig  had  been  entirely  Spanish^  and  had  been  captured  on  the  hig& 
seas  while  transporting  a  cargo  oumed  by  neutrals^  the  belligerent 
captor  would  have  been  bound  to  restore  the  neutral  property  on  board. 
But,  in  the  present  case,  there  was  no  capture  on  the  nigh  seas  ;  the 
goods  had  been  separated  from  the  vessel  at  Arica  and  removed  to 
Tacna  ;  the  proceeds  of  a  part  of  those  goods  only  were  the  subject  of 
seizure  on  landy  and  tlieir  national  character  is  nowise  affected  by  the 

(66)  F  10,  11,  of  Mr.  Oanrallo's  file. 

(66)  F  6,  of  M.  OuTftUo'g  file. 

(67)  F6,  of  same. 

(68)  F  4,  of  fame. 

(69)  F  7.  of  same. 

(70)  F8,  of  same. 

(71)  D*oc.  I,  of  Mr.  Carrallo's  file. 
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national  character  of  the  vessel  in  which  the  goods  had  formerly  been 
transported.  The  supposed  Spanish  ownership  of  a  moiety  of  the  brig 
becomes,  therefore,  quite  immaterial,  unless  as  one  circamstance  to 
indicate  the  alleged  Spanish  complexion  of  th^  Canton  voyage,  or  as  a 
circumstance  to  oe  viewed  in  connexion  with  the  contract  between 
Smith  and  Arismendi,  whereby  a  portion  of  the  expected  profits  upon 
the  cargo  designed  to  be  imported  was  assigned  to  the  brig  in  lieu  of 
freight.  This  would  be  a  very  different  species  of  interest  from  that 
n  )w  contended  for  in  behalf  of  Chile,  whose  claim  of  Spanish  property 
extends  not  to  a  share  of  eventual  profits,  but  to  the  whole  $70,000 
seized,  as  being  specifically  Spanish.  Since^  however,  the  title  to  the 
brig  has  this  remote  bearing  on  the  present  question,  it  may  be  briefly 
examined,  although  the  evidence  touching  it  differs  only  mform  from 
that  embraced  in  the  Peruvian  record. 

It  is  beyond  question  that  the  brig,  on  her  first  arrival  in  South 
America,  in  1818,  was  the  sole  property  of  John  S.  Ellery,  duly  regis- 
tered in  Boston  as  such.*  No  change  of  that  ownership  could  law- 
fully occur  but  by  a  bill  of  sale  from  him. (72)  No  such  bill  of  sale  ever 
appears  to  have  been  made ;  but  it  appears  that,  in  May,  1819,  a  con- 
tract was  made  between  Smith,  as  the  attorney  of  Ellery,  and  Philip 
Mercier,  another  citizen  of  the  United  States,  whereby  the  latter  ac- 
quired an  interest  of  one  moiety  in  the  earnings  of  the  brig,  and  a 
right  to  demand  Sk  bill  of  sale  of  one  half  the  brig  itself.  (73)  This  right 
was  never  exercised,  and  it  appears  to  have  been  collaterally  agreed 
that  Ellery  should  remain  the  sole  registered  oumer,  and  that  Smith, 
the  master  and  attorney  of  Ellery,  should  remain  in  possession  of  the 
brig,  witb  the  right  to  repurchase  Mercier's  interest,  if  the  latter 
should  object  to  the  employment  of  the  brig  in  the  voyage  to  Canton, 
then  suspended,  but  still  contemplated  as  a  luture  contingency. (74)  It 
appears,  also,  to  have  been  expressly  agreed  that  Mercier  should  not 
assign  his  interest  to  any  person  not  a  citizen  of  the  United  States  toifh- 
out  Smith's  express  assent, (15)  This  fact  rests  upon  Smith's  sworn  state- 
ment ;  and  it  would  be  natural  to  look  for  some  such  restriction  on  the 
power  of  sale  delegated  to  him  by  Ellery,  since  no  prudent  owner  of  a 
vessel,  enjoying  the  privileges  of  registry  under  the  laws  of  the  United 
States,  and  trading  as  a  neutral  among  belligerents,  would  willingly 
authorize  his  master  to  place  at  hazard  the  national  character  of  his 
vessel  by  admitting  to  participation  in  its  ownership  a  foreigner,  and 
a  subject  of  one  of  the  belligerent  States.  It  becomes,  therefore,  ma- 
terial to  observe  that  the  document  produced,  as  evidence  of  the 
transfer  from  Ellery,  by  Smith,  his  attorney,  to  Mercier,  admitting  it 
to  be  a  true  copy  of  a  genuine  original,  is,  as  now  exhibited,  an  im- 
perfect instrument, {16)  It  seems  to  be,  in  truth,  not  a  copy,  but  a  trans- 

•The  (k>Doeption,  6  Wheaton's  Rep.,  p.  239.     The  Sister's,  5  Robiosoa's  Rep.,  p.  156. 

(72)  See  official  oertiticate  of  the  regiKtry,  Doc.  F,  of  papers  accompanying  the  iDemorial  of 
T.  C.  Amory  and  others — *' Attorney  Oeneral's  office.*' 

(73)  ff  6,  of  Mr.  (^ar^allo's  file. 

(74)  Bee  letter,  Mercier  to  Ellery,  Hay  II,  1819,  Doc.  K  E,  of  papers  accompanying  the 
memorial  of  T.  C  Amory  and  others,  and  the  terms  of  the  contract  between  Smith  and 
Mercier,  F  5,  of  Mr.  Carvallo's  file. 

(75)  Smith's  sworn  stitements,  £"5,  of  Mr.  Carvallo's  file. 

(76)  Contract  between  Smith  and  Merder,  F  6,  of  Mr.  Carvallo's  file. 
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lation  into  Spanish  of  the  original  contract  in  English^  without  proof 
of  the  truth  of  the  translation ;  but^  admitting  that  also,  it  appears  to 
have  been  made  expressly,  "  in  virtue  of  the  power  and  authority 
given  by  the  owner  of  said  brig,  by  an  instrument  whereof  a  copy  ia 
annexed  to  this  agreement.**  That  power,  without  which  the  whole 
agreement  was  a  nullity,  became  thus  incorporated  into  the  contract, 
both  by  reference  and  by  the  actual  annexation  of  a  copy.  Yet  this 
copv  seems,  at  some  time  afterwards,  to  have  been  diaannexed  and 
withdrawn  by  somebody.  Moreno,  representing  himself  as  acting  in 
behalf  of  Abadia,  appears  to  have  produced  and  proved  the  original 
agreement,  suppressing  the  power  which  was  a  part  of  it.  This  appa- 
rent mutilation  is  not  accounted  for  or  noticed  in  the  recorded  proceed- 
ings. It  is  impossible,  therefore,  not  to  infer  that  the  suppressed 
paper  may  have  contained  something  adverse  to  the  title  set  up  for 
Abadia  by  his  agent  Moreno.  Smith's  statement  supplies  the  missing 
fact,  since  it  asserts  an  express  understanding  with  Mercier  that  be 
should  not  authorize  any  person  not  a  citizen  of  the  United  States  to 
hold  any  interest  in  the  brig  without  Smith's  consent ;  and  the  evi- 
dence of  that  understanding  does  not  appear  to  be  expressed  in  the 
imperfect  copy  of  the  agreement  as  now  produced^  but  would  naturally 
be  looked  for  in  the  limitation  of  the  power  from  EUery  to  Smith  j  which 
oughi  ioform^  and  originally  did  {ormj  part  andparcaofthe  agreement. 

Did  Smith  ever,  in  fact,  consent  to  a  transfer  from  Mercier  to  Aris- 
mendi  or  Abadia?  There  is  no  pretence  of  any  evidence  to  prove  it; 
on  the  contrary,  it  clearly  appears,  both  by  his  sworn  statement  and 
by  his  private  letters,  that  he  neither  knew  nor  believed  that  any  such 
transfer  had,  in  fact,  been  made. (77) 

Was  such  transfer,  in  fact,  made,  and  when?  Certainly  not  at  the 
time  of  Smith's  contract  with  Arismendi  respecting  the  Canton  voy- 
age ;  for  that  contract  was  made  November  25,(78)  and  the  instrument 
produced  as  evidence  oi  Mercier's  transfer  to  Arismendi  is  not  dated 
till  December  4.(79)  It  is  certain,  therefore,  that  when  Smith,  contract- 
ing with  Arismendi,  reserved  an  interest  of  $50,000  in  the  profits  of 
the  voyage  for  the  owners  of  the  brig  in  lieu  of  freight,  he  considered 
himself  to  be  securing,  and  was  in  fact  securing,  a  profitable  compen- 
sation for  the  use  of  the  brig,  not  to  Arismendi,  but  to  EUery,  the  sole 
legal  owner,  and  to  Mercier,  as  holder  of  an  equitable  interest  under 
him.  Is  it  probable,  then,  that  Mercier,  knowing  that  contract,  which 
Smith  must  necessarily  have  disclosed  to  him  as  a  party  interested, (80) 
would  have  sold  his  right  to  a  moiety  of  the  brig  and  her  fviure  earn- 

(77)  See,  in  addition  to  Smith's  sworn  statement,  £  5,  of  Mr.  Carvallo's  file,  the  followlDg 
confidential  letters :  Smith  to  Howe,  May  9,  1822,  Doc.  B,  accompanying  the  memorial  oi 
T.  G.  Amory  and  others ;  Smith  to  Thwaites,  May,  1822,  Doc.  B  B,  of  same ;  Smith  to 
Ellery,  August  9,  1822,  Doc.  C  C,  of  same;  same  to  same,  September  11,  1822,  Doc.  D 
D,  of  same ;  also,  Smith  to  Arismendi,  September  22,  1828,  No.  38,  of  Further  Proof  now 
filed ;  and  W.  D.  Sohier's  deposition.  No.  100  of  same. 

(78)  £  6,  of  Mr.  Carvallo's  file. 

(79)  F  6,  of  Mr  Carvallo's  file. 

(80)  For  Mercier  was  himself  at  lima  at  that  time,  and  sailed  at  the  same  time  with  Smith 
from  Callao  to  Panama,  when  Smith  was  on  his  way  to  San  Bias,  and  thence  to  Canton. 
See  letter,  Mercier  to  Ellery,  dated  Panama,  January  11,  1820,  Doc.  G  Q,  accompanying 
memorial  of  T.  C.  Amory  and  others ;  also,  Com.  Stewart's  remarks  on  the  caae,  No.  23,  of 

ihe  <*  Peruvian  file." 
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ings  for  $15,000,  when  his  share  of  her  earnings  cdone  on  the  voyage 
intended  was  expected  to  be  $25,000?     Besides,  the  transfer  is  snp- 

Eosed  to  have  taken  place  on  the  4th  of  December,  and  yet  it  appears, 
y  Smith's  receipt,  that,  on  the  5th  of  December,  Mercier  paid  $3,500 
expressly  for  his  half  of  disbursements  upon  the  brig,  '^  an  account  of 
which,"  Smith  says,  "I  will  render  him  at  the  conclusion  of  the  voy- 
age which  I  am  about  to  undertake.  "(81)  If  he  sold  out  his  interest  on 
the  4th,  why  did  he  not  sell  it  subject  to  that  claim?  And  if  he  did 
sell  it^  cum  anere,  why  does  he  himself  discharge  this  burden  on  the 
5th?  This  paper  is  commented  upon  by  Mr.  Garvallo,  it  is  true,  as 
evidence  of  money  received  by  Smith  ^^/rom  Arismendiy  through  the 
hands  of  Mercier j*^  for  one-half  the  expenses  of  the  Canton  voyage. 
But  this  directly  contradicts  the  tenor  of  the  paper  itself,  which  pur- 
ports to  acknowledge  the  receipt  of  the  money,  not  ^^from  Arismendij 
through  the  hands  of  Mercier,"  but/row  PhUxp  Mercier  himself ^  with 
a  promise  to  account  for  it  to  Aim,  and  no  reference  whatever  to  Aris- 
mendi.  Neither  does  the  paper  express  that  the  $3,600  paid  was  for 
the  prospective  expenses  of  the  Canton  voyage ;  it  would  rather  seem 
to  be,  according  to  mercantile  usage,  for  the  disbursements  already  inn 
curred  on  the  vessel,  although  Smith  reserves  the  final  settlement  of 
his  accounts  until  the  voyage  shall  have  been  completed. 

It  is  argued  that  the  name  of  Mercier  was  used  by  Smith,  in  these 
transactions,  as  a  mere  cover  to  protect  the  interest  of  Arismendi. 
The  assertion  is  not  only  destitute  of  evidence  to  support  it^  but  is 
contrary  to  the  probabilities  of  the  case ;  for  the  papers  referred  to 
were  mere  private  papers,  not  a>coompanying  the  brig  as  evidence  of  titUy 
and  the  contract  for  the  sale  to  Mercier  was  six  months  btfore  any  con- 
tract with  Arismendi  respecting  a  Canton  voyage.  (82)  The  legal  tiUey 
at  any  rate,  remained  in  EUery.  No  other  cover  was  needful.  What 
motive  was  there,  then,  to  make  a  new  equUable  interest  apparently 
run  to  Mercier  if  it  really  belonged  to  Arismendi  ? 

Mr.  Garvallo  farther  remarks,  that  ''Smith  himself  confesses  that 
he  received  both  these  sums,"  [i.  e.  the  $3,500  above  mentioned,  and 
the  $15,000  which  was  the  price  of  the  moiety  of  the  brig  in  his  con- 
tract with  Mercier,]  ^'  from  Don  Jos^  de  Arismendi,  though  he  has 
ventured  to  involve  that  confession  in  frivoUym  falsehoods  J*  Mr. 
Smith's  language  is,  that,  ''  in  May,  1819,  I  sold  the  one-half  of  the 
brig  to  Philip  Mercier,  a  citizen  of  the  United  States,  fof  the  sum  of 
$15,000,  for  which  I  received  an  order  on  and  wojs  paid  by  Don  Josfi 
de  Arismendi,  (Mr.  Mercier's  agenty)  as  will  appear  by  said  Aris- 
mendi's  account  current,  dated  in  Lima,  November  30,  1819.  There 
was  likewise  $3,500  advanced  by  Arismendi  on  account  of  Mercier ,  as 
part  payment  of  the  disbursements  of  the  Macedonian,  which  had 
occurred  from  the  time  of  purchase  up  to  that  date.  "(83)  If  this  is 
relied  upon  as  a  confession,  it  must,  by  the  common  rules  of  evidence, 
be  taken  all  together^  according  to  its  meaning  as  it  stands ;  and  then 
it  becomes  positive  evidence  that  the  moneys  paid  were  paid  by  Mercier ^ 

(81)  F  4,  of  Mr.  CarvaUo's  file. 

(82)  The  date  of  Smith's  contract  with  Herder  was  May  5, 1819  ;  that  of  Smith's  contract 
with  Arismendi  respecting  the  Canton  voyage  was  November  26,  1819. 

(83)  Smith's  sworn  statement,  E  5,  of  Mr.  Carvallo's  file. 
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througb  the  hands  of  Arismendi ^  as  his  agent ;  which  is  the  exact 
reverse  of  Mr.  Carvallo's  inference.  If,  on  the  other  hand,  the  sworn 
statement  of  Smith  is  only  introduced,  by  Mr.  Carvallo,  for  the  purpose 
of  exposing  the  "  frivolous  falsehoods  "  imputed  to  it,  we  have  a  right 
to  expect  some  positive  proof  of  its  falsity^  sufficient  to  overcome  a 
statement  upon  oath.  To  the  point  now  in  question  none  whatever  is 
produced;  but  Smith  himself  refers  to  an  original  documenty  (his 
account  settled  with  Arismendi,  November  30,  1819,)  corroborative 
of  his  assertion  respecting  the  larger  of  the  two  sums  in  question,  and 
that  document  is  not  produced  by  Mr.  Carvallo. 

An  attested  copy  of  it  appears  to  have  been  one  of  the  papers  trans- 
mitted with  Smith's  statement,  by  Commodore  Stewart,  to  the  gov- 
ernment of  Lima,  and  ever  after  to  have  been  one  of  the  file  of 
papers  used  in  the  disscussions  between  the  diplomatic  agents  of  the 
United  States  and  of  Peru,  relative  to  the  claim  for  the  condemnation 
of  the  Macedonian.  It  is  attested  by  H  G.  Ward,  the  private  secre- 
tary of  Commodore  Stewart,  and,  with  other  papers  similarly  attested, 
was  long  in  the  possession  of  the  Peruvian  minister  of  foreign  rela- 
tions, in  whose  office  copies  must  have  been  preserved.  Indeed, 
many  of  the  papers  filed  by  Mr.  Carvallo  (all  under  the  letter  E^  are 
professedly  drawn  from  thai  source,  and  they  all  correspond  precisely, 
even  to  the  attestation  by  Commodore  Stewart's  secrttary^  with  the 
papers  accompanying  the  Peruvian  treaty,  transmitted  to  this  gov- 
ernment. The  sworn  statement  of  said  Smith,  filed  by  Mr.  Carvallo, 
is  a  copy  from  a  copy  thus  attested;  and  since  it  refers  to  the  said  ac- 
count of  November  30,  1819,  of  which  a  similarly  attested  copy  6c- 
longs  to  the  sam^eJUe,  the  government  of  Peru  would  seem  not  to  have 
dealt  with  due  frankness  towards  the  government  of  Chile,  if  it  unth- 
held  from  the  latter  a  copy  of  said  account,  while  it  furnished  copies 
of  other  papers  from  the  same  filcy  and  especially  of  one  making  par- 
ticular  reference  to  the  said  account.  If  that  paper  had  come  under 
the  eye  of  M.  Carvallo,  he  would  have  seen  at  once  the  importance  of 
producing  it  in  the  case,  and  would  hardly  have  made  the  remarks 
which  he  has  made  on  several  points  which  it  explains.  Among 
them  is  this  suggestion  of  falsehood  in  Smith's  sworn  declaration  that 
the  sums  he  received  for  the  half  of  the  brig  and  of  her  disburse- 
ments were  paid  to  him  by  Arismendi,  not  on  his  own  account,  but 
cw  the  agentandfor  the  account  of  Philip  Mercier.  The  attested  copy 
of  the  said  account  current(84)  contains,  under  the  date  of  November 
23,  1819,  (two  days  before  the  contract  respecting  the  Canton  voyage, 
and  nearly  ten  days  before  Arismendi's  supposed  purchase  of  Mer- 
cier's  interest  in  the  brig,)  the  following  item  of  credit  to  Smith : 
"  For  cash  received  on  account  of  Don  Philip  Merder^  $15,000,"  on 
which  is  the  following  note  of  Smith :  ^*  The  above  credit  of  $16,000, 
received  by  Arismendi  from  Mercier,  on  my  account,  is  the  payment 
for  Mercier' s^  one  half  of  the  brig  Macedonian,"  The  account  pur- 
ports to  have  been  signed  at  Lima,  November  30, 1819,  by  Arismendi, 
(several  days  before  the  supposed  transfer  from  Mercier  to  him,)  and 

(84)  See  oopy  from  the  files  transmitted  to  this  department  with  the  Perurian  treatr, 
••  Peruvian  File,"  No.  4. 
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ihe  original  of  that  aoconnt,  so  signed^  with  Smith's  original  note  upon 
it,  was  recently  found  among  Smith's  papers,  and  is  filed  with  the 
memorial  of  T.  C.  Amory  and  others,  above  mentioned,  and  corre- 
sponds entirely  with  the  said  copy  attested  hy  H.  G.  Ward.  (85) 

The  payment  of  the  $3,500  for  disbursements,  being  at  a  later  date^ 
rOeceniber  6,)  is,  of  course,  not  included  in  that  account,  but  was  un- 
oonbtedly  made,  so  far  as  Smith  knew,  by  Arismendi,  for  Philip 
JUercier,  to  whom  the  receipt  runs.  This  must  be  believed,  when  aU  the 
evidence  so  states;  and  if  there  was,  in  truth,  a  transfer  to  Mercier  of 
his  interest  in  the  brig  to  Arismendi  the  day  be/ore  the  date  of  this 
receipt^  it  must  have  been  a  secret  transfer,  studiously  concealed  from 
Smith,  being  in  violation  of  Mercier 's  express  agreement,  and  a  fraud 
on  EUery  as  owner  of  a  North  American  registered  ship. 

Mr.  Garvallo  supposes  that  Smith  must  heLYe  prevailed  on  Mercier  to 
make  the  transfer  to  Arismendi,  in  order  tofcunlitate  the  Canton  voyage^ 
assigning  as  a  reason  that  Mercier  had  from  the  first  opposed  this 
voyage  to  Canton  ;  but  of  this  there  is  no  evidence.  The  contract  of 
May  5,  1819,  between  Smith  and  Mercier,  which  is  referred  to,(86) 
only  reserves  to  Smith  a  right  of  repurchase^  in  case  Mercier  or  his 
agents  should  refuse  to  consent  to  such  a  voyage  at  a  future  day  ;  that 
is,  since  a  continuation  of  the  voyage  from  South  America  to  Canton 
was  part  of  the  original  design  with  which  the  brig  sailed  from  Boston, 
and  the  contracts  of  the  owner  with  the  Boston  shippers  were  based 
on  that.  (87)  Smith  would  not  consent  to  part  with  an  interest  in  tbe 
brig,  except  on  terms  which  would  insure  his  ability,  in  all  events,  to 
complete  the  original  plan,  if  circumstances  which  then  hindered  it 
should  afterwards  permit.  And,  in  point  of  fact,  it  appears  that  Mer- 
cier, instead  of  being  opposed  to  such  a  voyage,  actually  embarked 
$30,000  in  it  on  his  own  account.(88)  Why  then,  if  willing  to  take 
a  risk  of  $30,000  in  the  cargo^  should  he  have  been  opposed  to  the 
employment  of  the  brig  on  that  voyage,  when  the  large  sum  of 
$50,000  was  secured  to  the  brig,  in  lieu  of  freight  as  a  charge  upon  the 
cargo f(S9) 

Did  ne,  then,  really  make  thcU  transfer  for  $15,000,  intending  thereby 
to  sell  out  his  interest  in  the  brig,  notwithstanding  the  prospect  of 
$25,000  for  his  share  of  the  freight,  on  a  voyage  which  he  not  only 
approved,  but,  immediately  after  the  supposed  sale,  took  a  large  in- 
terest in  as  a  shipper  ?  There  is  no  competent  evidence  of  this.  A 
Japer  is  produced,  purporting  to  be  a  copy  of  an  instrument  signed 
y  Philip  Mercier;  (90)  but  no  proof  whatever  is  advanced  of  the  reality 
of  his  signature  to  the  original,  or  that  there  was  my  such  original. 
The  same  remark  must  be  made  concerning  the  paper  produced  as 

(85)  Document  I,  aooompanyiDg  the  memorial  of  T.  C.  Amorj  and  others — Attorney 
General's  office. 

(S6)  Document  F  5,  of  Mr.  Oarvallo's  file. 

(87)  See  the  original  bill  of  lading  of  Henry  Famum's  shipment,  at  Boston,  and  of  hin  con- 
tract with  Ellory,  a  printed  form  used  for  all  the  shippers.  Document  Ot,  accompanying 
memorial  of  T.  G.  Amory  and  others. 

(88)  See  the  duplicate  original  bill  of  lading  of  Herder's  shipment.  Document  K,  accom- 
panying memorif^  of  T.  C.  Amory  and  others. 

(89)  See  4th  article  of  the  contract  between  Smith  and  Arismendi,  of  Norember  25, 1819, 
document  E  6,  of  Mr.  Carrallo's  file. 

(90)  F  5,  of  Mr  CanraUo's  file. 
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eTidenoe  of  a  transfer  from  AriBmendi  to  Abadia,  of  the  interest 
claimed  as  derived  from  Mercier.(91)  There  is  no  proof  of  handwriting 
for  either  of  these  papers.  This  part  of  the  case  stands,  therefore,  quite 
unproved  ;  and  the  original  letters  of  Mercier,  referred  to  in  the  me- 
morial of  T.  C.  Amory  and  others,  if  they  are  genuine  papers,  afford 
a  strong  presumption  against  the  supposition  of  a  mle  from  him  ttf 
Arismendi,  while  they  indicate  the  fact  that  Arismendi  and  Abadia 
were  constituted  his  agents^  to  represent  his  interests  in  Peru  during 
his  absence.  (92)  This  sufficiently  accounts  for  their  possession  of  the 
papers  bearing  Smith's  signature,  which  relate  to  Mercier's  interest ; 
and  if  Mercier,  in  fact,  made  any  such  paper  as  is  now  produced  in 
proof  of  a  sale  of  his  interests  in  the  brig,  it  seems  probable  that  it 
was  intended,  as  the  memorial  of  T.  C.  Amory  and  others  infers,  only 
to  enable  Arismendi  the  more  easily  to  rqrresent  that  interest  for  Mer- 
cier's  benefit,  on  the  return  of  the  vessel  to  Peru  in  his  absence,  and 
not  to  transfer  the  property .  At  any  rate,  it  is  clear  that,  if  intended 
to  vest  in  Arismendi  any  other  than  a  reprefientative  interest,  it  was 
without  Smith's  knowledge  or  consent,  and  was  such  a  fraud  on  the 
neutral  rights  of  Ellery  and  Smith,  that  Arismendi  could  not  be  al 
lowed  to  take  advantage  of  his  own  wrong  in  claiming  title  under  it.(93) 

Dismissing,  therefore,  the  subject  of  a  title  to  a  moiety  of  the  brig 
as  not  satisfactorily  made  out,  and  as  having  only  a  remote  and  col- 
lateral bearing  on  the  question  of  title  to  the  cargo,  we  may  proceed 
t^the  more  direct  evidence  bearing  on  this  subject. 

One  other  remark,  in  that  connexion,  may  be  made  on  the  ti^AoZe 
ooUectton  of  documents  under  the  letter  F.  It  would  seem  from  them, 
that,  ten  years  or  more  after  the  transactions  relative  to  this  voyage, 
Abadia,  or  some  person  claiming  to  represent  him,  was  collecting 
proois  of  matters  connected  with  it,  for  some  purpose  not  disclosed,  ex- 
cepting that  the  application  for  an  account  of  the  proceeds  of  the  goods 
confiscated  in  Lima  was  represented  to  be  for  the  purpose  of  aiding  in 
a  settlement  of  the  business  of  his  former  house,  and  that  the  widow 
of  Abadia  appears,  in  1841,  to  have  had  some  suit  then,  or  lately 
pending,  in  the  Treasury  Department  of  Peru,  in  which  these  proofs 
were  lodged.  This  may  justify  the  belief  that  Abadia,  or  his  repre- 
sentatives, were  asserting  in  their  own  country  some  interest  in  the 
property,  and  claiming  compensation  from  their  own  government  tor 
its  loss.  It  does  not  appear,  however,  that  any  such  claim  was  admitted 
by  Peru  ;  still  less  that  it  was  made  with  the  knowledge  of  the  citi- 
zens of  the  United  State  who  now  claim  to  have  been  the  owners  of 
that  property,  and  who  were  thousands  of  miles  distant  from  the  scene 
of  these  proceedings.  That  the  property  had  been  confiscated  at  Lima, 
on  the  pretence  that  it  belonged  to  Arismendi,  was  matter  of  notoriety. 

(91)  F  7  of  Mr.  Carvallo's  file. 

(92)  See  letters  Mercier  to  Ellerj,  January  11, 1820,  and  Merder  to  Smith,  May  15,  1822, 
DoioB.  O  G  and  H  H,  accompanying  the  memorial  of  T.  C.  Amory  and  others.  An  attested 
copy  of  the  last  is  in  the  file  transmitted  from  Pern  to  this  department,  with  the  PeniTian 
treaty,  "Peruvian  File,"  No.  11. 

(93)  See  remarks  on  this  point  in  the  memorial  of  T.  C.  Amory  and  others ;  also,  letters  of 
Smith  to  Arismendi,  September  22,  1828,  No.  38,  of  Further  Proof ;  Arismendi  to  EHery, 
October  21,  1828  ;  same  to  same,  March  22,  1829  ;  same  to  same,  March  30,  1829  ;  Noe. 
41,  43,  44,  of  Further  Proof ;  and  W.  D.  Sohier's  deposition,  No.  100  of  Further  Proof. 
These  letters  show  that,  1828,  Smith  resisted,  and  Arismendi  finally  abandoned  his  claim 
to  a  title  under  Mercier. 
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That  both  Arismendi  and  Abadia  were  afterwards  men  of  broken  for- 
tunes^ ruined  hj  the  revolution  of  1821,  was  equally  notorious.  That, 
under  such  circumstances,  claims  should  have  been  made,  is  not  sur- 
prising. The  grounds  of  them  are  not  disclosed  by  the  papers  pro- 
duced. That  these  persons  have,  at  different  times  and  in  different 
forms  pretended  to  nave  an  interest,  in  consequence  of  their  transac 
tions  with  Smith,  both  in  the  Canton  voyage  and  in  the  claims  on 
Peru  and  Chile,(94)  growing  out  of  it,  is  undoubtedly  true.  It  is  equally 
true,  that  their  pretensions  have  never  been  admitted  by  the  adverse 
claimants,  or  their  agent,  who  was  in  possession  of  the  property  now 
in  question.  It  is  one  thing  to  make  a  claim,  and  another  to  estab- 
lish it.  Chile  now  undertakes  to  satisfy  the  United  States  govern* 
ment  of  the  reality  of  the  Spanish  title  to  the  $70,000  seized.  She 
stands  upon  the  pretensions  of  Arismendi  and  Abadia,  or  their  repre- 
sentatives. And  for  that  purpose  she  must  produce  something  more 
than  proof  that  Arismendi  and  Abadia  asserted  some  interest  in  the 
Canton  voyage,  which,  when  made  known  to  adverse  parties,  is  not 
admiited  by  them.  The  case  must  rest  upon  its  actual  froofs,  and  not 
upon  the  assertions  of  either  side. 

The  most  important  of  the  supposed  proofs,  produced  by  Chile,  is 
Smith's  Receipt  at  San  BlaSj  of  May  7,  1820,  with  Lascano's  note 
upon  it,  above  mentioned  as  included  in  the  collection  of  documents 
marked  F,  but  reserved  for  consideration  in  connexion  with  Lascano's 
deposition,  under  the  letter  H,  and  other  papers  relating  to  that  part 
of  the  voyage.— (See  F.  8  and  H  2.) 

To  give  fair  effect  to  this  paper,  certain  facts  must  be  borne  in  mind. 
By  the  second  article  of  the  contract  between  Smith  and  Arismendi, 
miade  at  Lima  November  25, 1819,(96)  respecting  the  importation  into 
Peru  of  a  car^o  from  Canton,  Arismendi  undertook  to  furnish  Smith 
at  San  Bias,  m  Mexico,  with  $50,000  of  funds,  on  his  own  account, 
or  the  account  of  himself  and  Abadia,  to  be  invested  at  Canton,  under 
and  pursuant  to  the  contract.  At  the  same  time,  as  appears  by  the 
account  current,  before  mentioned,  between  Smith  and  Arismendi, 
settled  at  Lima  November  30, 1819,(96)  that  Arismendi  owed  Smith,  on 
other  accounts,  before  the  contract  for  the  Canton  voyage  was  entered 
into,  a  balance  of  $71,000.  The  brig  sailed  from  Callao  December  6^ 
1819,  for  Panama  and  San  Bias,  under  convoy  of  the  United  States 
frigate  Macadonian  ;(97)  and  after  touching  at  Panama,  and  there  dis- 
charging, and  taking  in  cargo,  sailed  thence  January  14,  1820,  and 
arrived  at  San  Bias,  February  24,  1820.  There  she  remained  until 
May  17, 1820,  when  she  sailed  for  Canton.(98)  The  papers  now  in  ques- 
ton  relate  to  the  transactions  at  this  particular  part  of  the  voyage — 
the  stay  at  San  Bias. 

(94)  See  W.  D.  Sohier's  deposiUon,  No.  100  of  Further  Proof,  and  docomeuts  therein 
referred  to,  as  well  aa  the  lettere  from  Arismendi,  K  1,  of  Mr.  CarvaUo's  file. 

(95)  E  6,  of  Mr.  CarvaUo's  file. 

(96;  See  attested  copy,  among  the  papers  transmitted  with  the  Peruvian  treaty  to  this 
Department,  *'  Peruvian  File,"  No.  4,  and  original  Document  I,  accompanying  memorial  of 
T.  C.  Amory  and  others. 

(97)  See  Smith's  sworn  statement,  E  5,  of  Mr.  CarvaUo's  file,  as  to  date  of  sailing  ;  and 
Com.  Downe's  deposition,  No.  96,  of  Further  Proof,  as  to  fact  of  convoy. 

(98)  Sworn  statement  of  Smith,  E  5  of  Mr.  CarvaUo's  file. 
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Mr.  Carvallo  relies  upon  the  said  receipt  of  Smith,  with  Lascano's 
explanation,  as  proof  that  Arismendi  not  only  performed  his  contract , 
by  furnishing  the  $50^000  stipulated  for,  but  that  he  even  went  so  far 
heyend  t^  as  to  have  furnished,  in  the  whole,  the  sum  of  $78,641  7 
rials.  This  unusal  feature,  in  a  mercantile  transaction,  he  is  obliged 
to  adroit  is  directly  contrary  to  Smith's  sworn  statement,  of  August  20, 
1822,  (99)  which  declares,  that  after  discharging  his  cargo  at  San 
Bias,  and  receiving  the  freight,  he  waited  a  number  of  days,  '^  expect- 
ing that  Lascano,  the  agent  of  Arismendi,  would  be  able  to  collect  the 
$50,000,  which,  according  to  contract,  he  was  obliged  to  put  on  board 
the  Macedonian ;  but,  on  being  assured  by  Lascano  that  he  could  not  ooU 
led  it,  my  contract  with  Arismendi  became  nuU  and  void,  and  the  said 
Arismendi  must  be  answerable  to  the  owners  of  the  brig  for  all  losses, 
costs,  and  damages,  of  every  name  and  nature,  that  may  arise  on 
account  of  the  non-fulfilment  of  said  contract."  This  statement  Mr« 
Carvallo  disposes  of  in  language  translated  as  follows:  <^ This  rare 
protest  was  not  authenticated  at  San  Bias,  nor  was  Arismendi  notified 
of  it  at  anytime ;  it  was  authenticated  two  years  afterwards,  when  it 
appeared  expedient  to  defend  the  vessel  and  cargo  by  placing  them 
under  the  guise  of  neutrality.  Let  this  statement  be  compared  with 
the  receipt  formerly  delivered  to  Lascano,  at  San  Bias,  on  the  7th  of 
May,  1820,  and  it  will  be  admitted  that  Smith  did  not  scruple  at  oaths, 
when  being  confident  that  the  receipt  which  he  had  given  to  Lascano 
would  not  be  produced,  he  entertained  the  hope  of  securing  a  prize,  the 
capture  of  which  he  knew  in  his  conscience  to  be  just  and  legal.  But  it 
is  well  known  that,  in  trialn  of  all  kinds,  perjury,  unless  there  be  further 
proofs,  takes  away  all  right  from  the  plaintiff  and  the  criminal." 

The  issue,  therefore,  presented  by  Chile,  in  reference  to  the  allega^ 
tion  of  a  lar^e  contribution  in  money  by  Arismendi  for  investment  on 
bis  account,  in  the  cargo  purchased  at  Canton,  is  placed  distinctly  on  the 
alleged  perjury  of  Smith  in  his  foregoing  statement.  If  that  statement 
is  not  proved  to  be  false,  the  whole  pretence  of  direct  ownership  by 
Arismendi,  or  by  Arismendi  and  Abadia,  of  the  Canton  cargo,  or  any 
part  of  it,  falls  to  the  ground.  And  this  bold  position,  assumed  by  Mr. 
Carvallo,  requiring  a  degree  of  proof  sufficient  to  convict  Smith  of 
perjury,  rests  whoUy  on  Smith's  receipt  as  explained  by  Lascano.  The 
receipt  of  Smith  is  one  thing,  Lascano's  commentary  is  another.  The 
whole  paper  is  of  value  only  so  far  as  it  contains  admissions  by  Smith; 
and  even  iK  those  admissions  should  seem,  at  first  view,  contradictory 
to  his  subsequent  testimony  upon  oath^  the  common  rules  of  evidence 
would  require,  if  he  himself  were  before  us  as  a  witness,  that  he  should 
have  an  opportunity  of  inspecting  the  paper^  and  explaining  the  seem- 
ing contradiction,  before  he  should  be  believed  guilty  of  wilful  perjury. 
That  opportunity  he  cannot  now  have.  He  has  been  dead  many  years* 
But  those  who  knew  and  dealt  with  him  in  his  lifetime,  bear  ample 
testimony  to  his  general  character  for  truth  and  honesty. (100)  Under 
such  circumstances  it  becomes  our  duty  to  see  whether  other  well  es- 

(99)  E  5  of  Mr.  Cairallo's  file. 

(100)  See  depositions,  before  referred  to,  of  Commodore  DowneB,  Rev.  D.  Leach,  WUliam 
D.  Sohier,  Edward  Sharp,  Luther  Mimn,  No.  96  to  100  of  Further  Proof. 
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tablished  facts  in  the  case  do  not  famish  a  satisfactory  explanation, 
consistent  with  his  character,  which,  as  Mr.  Carvallo  remarks,  ^'is 
now  known,  and  should  be  better  known." 

The  first  which  presents  itself  is  the  account  current  before  men-- 
tioned,  rendered  by  Arismendi,  at  Lima,  a  few  days  before  the  sailing 
of  the  brig  for  Panama  and  San  Blas,(101)  wherein  Arismendi  admits 
himself  indebted  to  Smith,  independently  of  his  contract  for  the  Can- 
ton voyajje,  in  the  sum  of  $71,000,  due  November  30,  1819,  which, 
with  the  interest  of  the  country  from  that  date  to  May  7,  1820,  would 
amount  then  to  about  $75,000.  This  debt,  according  to  the  statement 
of  T.  C.  Amory  and  others,  in  their  memorial,  remained  wholly  unpaid, 
until  the  said  7th  of  May,  when  Smith  received,  through  Lascano,  as 
the  agent  of  Arismendi,  certain  quantities  of  gold  and  silver,  from 
which  he  realized  less  than  $70,000.(102)  If  this  were  the  fact,  all  seem- 
ing inconsistency  between  Smith's  statement  and  the  alleged  payment, 
through  Lascano,  disappear  ;  since  Smith  had  the  undoubted  right  to 
apply  whatsoever  he  received  from  Arismendi  to  his  own  particular 
debt,  until  that  were  fully  discharged,  before  he  can  be  deemed  to  have 
received  anything  to  invest  for  Arismendi,  under  the  contract,  unless 
he  expressly  agreed  to  receive  it  on  the  .latter  account.  And  upon  a 
careful  examination  of  the  evidence,  it  becomes  very  clear  that,  al- 
though Lascano,  as  the  agent  of  Arismendi,  desired  that  Smith  would 
postpone  the  realization  of  his  own  funds,  and  receive  what  was  de- 
livered to  him  at  San  Bias  as  a  payment  in  performance  of  the  contract^ 
yet  that  Smith  refused  to  make  any  such  application  of  the  property, 
and  insisted,  as  he  rightfully  might,  that  the  moneys  proceeding 
therefrom  should  first  l^  applied  to  the  payment  of  the  acknowledged 
debt  due  to  himself. 

The  account  which  establishes  this  debt  is  proved  in  two  ways:  First, 
the  original  was  produced  to  Gommodore  Stewart,  in  1822,  and  produced 
not  for  the  purpose  of  proving  that  debtj  which  was  not  then  a  question, 
but  for  the  sake  of  the  single  item  of  $15,000  credited  in  it  by  Aris- 
mendi, as  received  from  Smith  for  Philip  Mercier,  and  with  the  view 
of  showing  that  Mercier,  and  not  Arismendi,  was  entitled  to  a  moiety 
of  the  brig,  A  copy  of  thai  accouni^  made  at  the  time,  and  attested  by 
Commodore  Stewart*  s  secretary ,  was  preserved^  and  is  now  found  among 
the  papers  which  formed  subjects  of  discussion  with  Peru,  concerning 
the  condemnation  at  Lima,  and  ought,  therefore,  to  have  been  found 
among  the  papers  furnished  by  Peru  to  Chile.  But  it  cannot  be  pre- 
sumed that  Mr.  Carvallo,  if  he  had  seen  that  paper,  would  have  pre- 
sented the  argument  he  has  concerning  the  payment  by  Lascano  as 
proof  of  Smith's  perjury,  without  giving  Smith  the  benefit  of  so  important 
a  defence.  Secondly,  that  no  doubt  may  remain  of  the  reality  of  the 
account,  the  original  itsdf,  found  by  Smith's  administrator  among  his 
papers,  in  1847,  is  product,  on  oath,  and  bears  the  autograph  signalure 

(101)  Document  I,  accompanying  memorial  of  T.  C.  Amory  and  others,  and  attested  copy 
ofeame  from  files  transmitted  with  the  Peruvian  treaty  to  this  department,  '*  Peruvian 
file"  No.  4. 

(102)  See  memorial  of  T.  C.  Amory  and  others,  "  Attorney  General's  Office." 
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of  Arismendij  whicli  may  be  indentified  by  comparison  with  the  auto- 
graphs filed  by  Mr.  Carvallo.(103) 

Starting,  then,  with  the  fact  that  Arismendi  had  in  his  hands 
funds  of  Smith,  due  as  a  cash  balance,  November  30,  1819,  as  he  ad- 
mits by  his  said  account,  let  us  see  what  Smith  admits  by  his  receipt 
at  San  Bias.  He  describes  the  property  deliyered  to  him  by  the  agent 
of  Arismendi,  as  23,994  provincial  dollars,  310J  marka  of  pUUa  pina, 
1,645  ounces  of  uncoined  gold,  partly  Mexican  and  partly  Chinese, 
and  nineteen  bars  of  silver,  weighing  2,470  marks.  *'  All  which,"  he 
says,  '^  I  have  received  from  said  Mr.  Lascano,  according  to  English 
scales  and  weights,  on  board  the  United  Ststes  frigate-o^'war  called 
the  Macedonian,  on  board  which  vessel  I  have  received  it,  for  such 
purposes  as  I  may  think  proper.**  At  the  foot  of  the  receipt-  he  re- 
capitulates, in  figures,  the  same  weights  and  quantities,  and  this  con- 
stitutes the  whole  paper  as  signed  by  Mr.  Smith  and  delivered  to  Las- 
cano.  Two  remarks  are  obvious :  1.  That  he  purposely  avoids  affix- 
ing or  admitting  any  definite  value  in  lawful  Spanish  currency,  to 
these  specific  articles,  leaving  that  to  be  determined  by  what  they 
should  actually  produce  in  the  market  for  which  they  were  destined. 
2.  That  he  also  dedines  receiving  them  as  affairs  then  stood,  other- 
wise than  for  his  own  account ,  or,  as  he  expresses  it,  '^  for  such  pur^ 
poses  as  I  may  think  proper." 

This  was  on  the  7th  of  May,  and  according  to  his  sworn  state- 
ment,(104)  not  contradicted  on  that  point,  he  remained  at  San  Bias  till 
the  17th  of  May,  waitings  no  doubt,  to  give  Lascano  ample  opportunity 
to  make  collections  and  payments  which  Ae  n^ver  did.  What  amount 
Smith  had  in  fact  received,  then,  depends  altogether  on  the  true  value 
in  Spanish  dollars  of  the  commodities  delivered.  And  whether  he 
had  received  any  thing,  justly  applicable  to  Arismendi's  contrady  de- 
pends entirely  on  the  question  whether  the  true  value  of  the  said  ar- 
ticles exceeded  the  amount  of  his  own  funds  in  Arismendi's  hands. 

Now,  all  the  evidence  produced  by  Mr.  Carvallo, .  on  the  points, 
consists  in  the  private  writing  svhsequentty  made  by  Lascano,  witJiout 
Smith's  knowledge,  on  the  back  or  at  the  foot  of  Smith's  own  receipt. 
This,  which  is  called  a  ^' Recapitulation,"  specifies  the  maniiiies  ac- 
cording to  Smith's  receipt,  but  undertakes  also  to  assign  the  values  ac- 
cording to  Mr.  Lascano's  own  estimate  or  representation.  The  pro- 
vincial dollars  he  calls  coined  dollars,  and  carries  out  if  they  mere 
true  Spanish  dollars,  although  the  provincial  dollar  of  Mexico  is  well 
known  to  have  been  at  a  large  discount.  The  ounces  of  gold  he 
values  at  $17  the  ounce,  and  the  silver  bullion  he  rates  at  $8  the  mark, 
and  carrying  out  the  sums  according  to  those  valuations  he  makes  up 
in  that  mode  an  aggregate  of. $72,481 

And  then  adds,  ''  for  duties  and  expenses  eight  and  a 

half  per  cent." 6,160:7 

So  as  to  make  a  toti^l  of. 78,641:7 


' 1 — 

103  See  memorial  of  T.  C.  Amory  and  othen,  sworn  to  by  Henry  Famnm,  administzator  of 
Smith,    "Attorney  General's  Office." 

104  E;  5  of  Mr.  Carvallo's  file. 
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"which,  he  says,  ^'  I  have  delivered  to  the  captain  and  supercargo  of 
the  American  schooner  Macedonian,  Eliphalet  Smith,  on  account  of 
the  commercial  house  at  Lima^  of  Abadia  cc  Arismendi,  for  the  purpose 
of  being  invested  in  CanioUj  whither  he  is  proceeding  with  his  vessel.  Ac- 
cording to  the  instruction  given  by  those  genUemen^  he  may  carry  the  car- 
fo  of  goods  to  the  port  of  Callao  or  to  some  other  on  the  coast  of 
eru." 

This  paper  by  its  date  purports  to  have  been  signed  by  Lascano,  at 
Ban  Bias,  May  8,  1820 ;  that  is,  the  day  after  the  date  of  Smith's  re- 
ceipt ;  but  when  it  was,  in  fact^  made^  there' is  no  evidence  to  show. 
It  is  apparent,  upon  its  face,  that  it  was  not  made  for  the  mere  purpose 
of  reporting  to  his  principcUs  what  he  as  their  agent  had  done.  If 
that  were  the  sole  object,  why  should  he  state  to  them  the  instructions 
they  had  themselves  given,  as  he  says,  to  Smith  ?  It  would  seem  as  if 
this  certificate  of  Lascano  was  rather  an  afterthought ,  designed  to  make 
evidence  for  Arismendi  of  an  interest  in  the  Canton  voyage,  which 
Smith  refused  to  admit.  However  that  may  be,  in  December,  1841, 
Lascano  is  summoned  at  the  request  of  the  Chilean  minister,  at  Lima, 
to  testify  on  the  subject ;  and^  after  seeing  the  original  paper,  all  he 
testifies  respecting  it  is,  that  the  signature  at  its  foot  is  in  the  handr 
toriting  of  the  deponent,  who  wrote  it  after  being  informed  of  the  docu- 
ment written  above  it,  and  that,  consequently,  he  acknowledges  it  to  be 
his  ;"(105)  but  that  the  facts  therein  stated  are  true,  and  thevaltiations 
just,  or  that  the  paper  was  made  cU  the  time  and  place  of  its  date,  or 
that  Smith  had  any  acquaintance  toith  its  contents,  are  matters  upon 
which  the  witness  is  perfectly  silent.  So  that  the  evidence,  on  the 
part  of  Chile,  as  to  the  mercantUe  value  of  the  articles  delivered,  and 
as  to  the  fact  that  the  property  was  taken  by  Smith  to  be  invested  at 
Canton  on  Arismendi* s  account  stands  upon  the  mere  certificate  of  Aris- 
mendi's  own  clerk,  not  sworn  to  anything  but  the  identity  of  his  own 
signature.  He  might  well  have  hesitated  to  swear  to  the  truth  of  thecers; 
tincate,  since  even  the  figures  in  it  are  not  true  computations  ;(106) 
and,  on  the  main  question,  whether  the  delivery  was  made  and  re- 
ceived as  a  performance,  in  whole  or  in  part,  of  Arismendi's  contract 
stipulation,  its  assertion,  if  understood  to  be  as  above  stated,  is  di- 
rectly repugnant  to  the  tenor  of  Smith's  receipt,  which  acknowledges, 
indeed,  that  he  has  received  the  property  but /or  his  own  purposes  <mly. 
In  fact,  the  language  of  Lascano's  note  on  the  receipt  is  itself,  on  this 
point,  somewhat  equivocal.  It  does  not  say,  in  terms,  that  the  prop- 
erty was  delivered  for  the  purpose  of  the  contra^d,  or  to  be  invested  at 
Canton  for  Arismendi* s  account,  or  the  account  of  Arismendi  and 
Abadia ;  but,  simply,  that  he  had  delivered  it  on  their  account, 
(which  was  strictly  true,)  to  be  invested  at  Canton;  which  would  be 
literaUy  true,  even  if  the  witness  understood  by  it  that  Smith  would 
invest  it  there  for  his  oum  account.* 

(105)  H,  2  of  Mr.  GaryaUo's  Sle. 

rl06)  Both  the  otmoes  of  gold  and  the  silver  ban  are  carried  out  wrong,  according  to  tho 
weightfl  and  values  given.    And  there  is  also  an  error  in  the  addition  of  the  column. 

*  Besides,  the  charge  for  duties  and  expenses  is  positive  proof  that  Lascano  did,  at  the 
time,  linderstand  the  delivery  to  be  inpayment  to  SnM,  and  not  a  thipmoA  on  ArismendCa  ao- 
eoimt.  For,  if  shipped  by  Arismendi,  under  the  contract,  what  pretence  could  there  be  for 
charging  Smith  with  the  apenm  of  Mpping  ?    Such  a  charge  assumes  that,  that  it  was  for  pay- 
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Taking  the  evidence,  therefore,  produced  by  Chile,  as  it  stands,  we 
have :  1.  Smith's  sworn  statement  that  he  received  nothing  from  Aris- 
mendi  on  account  of  the  contract.  2.  A  certificate  of  a  clerk  of  Aris- 
mendi,  that  certain  property  was  delivered  by  him  for  the  account  of 
Arismendi  and  Abadia,  to  be  invested  in  Canton.  3.  Smith's  a^cknowU 
edgment  that  he  received  that  property,  not  upon  an  undertaking  to 
invest  it  in  Canton,  for  their  account,  but  expressly  for  such  general 
purposes  as  he  shotdd  think  proper,  4.  In  connexion  with  this,  we 
nBLve  positive  documentary  proof,  under  Arismendi's  own  hand,  of  a 
debt  due  to  Smith,  to  which  the  property  might  rightfully  be  applied, 
and  one  of  sufficient  magnitude  to  absorb  nearly  the  whole  of  it,  even 
taken  at  Lascano's  estimates ;  for,  admitting  his  valuation  and  charge  to 
be  correct,  they  would  make  at  most  a  balance,  after  paying  Arismendi's 
debt,  of  less  than  $5,000  applicable  as  a  partial  payment,  on  account 
of  the  contract.  That  would  be  the  extent  of  the  sum  which  Smith, 
on  that  hypothesis,  might  have  been  bound  to  invest  at  Canton  for 
Arismendi's  account.  But  to  get  this  supposed  balance,  in  favor  of 
Arismendi's  contract,  we  must  not  only  take  Lascano's  estimate  of 
values,  but  add  to  it,  as  he  does,  upwards  of  $6,000,  which  he  puts 
down  under  the  name  of  duties  and  expenses;  while  there  is  not  the 
least  evidence  in  the  case  to  show  that  Smith  was  justly  chargeable 
with  them.  Arismendi  was  bound  to  pay  him  a  sum  of  money  at 
Lima.  He  chose,  for  his  own  convenience,  to  pay  it  ai  San  Bias,  be- 
cause he  had  or  expected  to  have  tunds  there.  He  chooses,  for  safety, 
to  pay  it  on  board  a  United  States  ship-of-war.  If  there  were  duties 
and  expenses  incident  to  paying  at  that  distant  place,  or  on  board  that 
shij),  what  had  Smith  to  do  with  them?  His  debtor  was  bound  to  pay 
his  debt,  whether  it  cost  him  more  or  less  to  do  so.  And  what  proof  is 
there,  except  Lascano's  bare  assertion,  that  any  such  losses  were 
incurred? 

This  statement  of  Lascano's  is  put  forth  as  the  actual  accouni  rendered 
by  him  to  Arismendi  at  the  time.  But  it  now  appears  that  Arismendi 
was  himself  in  Boston,  asserting  his  claims  against  Smith,  in  1828 ; 

(107)  that  Smith,  at  that  time,  insisted  that,  instead  of  any  just  claim 
against  him,  the  true  balance  of  all  accounts  between  them  was  still 
in  his  favor  ;  that  the  amount  of  the  payment  through  Lascano  was 
one  of  the  items  in  question  ;  and  that  Arismendi,  at  that  time,  pre- 
sented a  paper  under  his  own  signature,  headed,  '^ Items  charged  by 
Don  Vinvente  Lascano,  in  his  account  with  Arismendi,  at  San  Bias." 

(108)  The  comparison  of  the  two  papers,  both  purporting  to  be  IjOS- 
canons  account,  shows  that  no  credit  is  due  to  either  of  them,  since  they 
diflTer  essentially  in  every  item,  except  the  number  of  provincial  dollars. 
The  account  rendered  at  Boston,  rates  the  aggregate  value  delivered 
to  Smith  at  $74,536  3j^,  instead  of  $72,481,  as  in  the  account  annexed 
to  Smith's  receipt ;  while  the  duties  and  expenst^s,  instead  of  $6,160  7, 

ment  of  a  debt,  and  is  meant  to  assert  the  rifffU  to  pay  that  debt  on  akon^  and  oonsequentlj' 
that  t>mith  is  chargeable  for  the  expense  of  getting  hit  ownproptrty  on  board. 

(107)  See  W.  D.  Sohier's  deposition  and  documents  therem  referred  to,  No.  100  of  Fur- 
ther Proof;  and  particularly  Smith's  statement,  dated  December  12,  182S,  of  hisclaina 
against  Arismendi  for  non-payment  of  the  $50,000,  No.  34  of  Further  Proof. 

(108)  See  this  paper,  No.  2  of  Further  Proof,  and  W.  D.  Sohier's  deposition  identifying 
the  same,  No.  100. 
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are  put  io  the  Boston  account  at  $4,950  2,  of  which  only  |3,55U,  as 
Arismendi  says,  were  charged  by  him  to  Smith.  And  when  we  look 
at  other  particular  items,  although  Arismendi  makes  their  aggregate 
larger,  we  find  no  correspondence  in  the  details.  The  plata  pina,  for  • 
example,  is  charged  partly  at  $7^  and  partly  at  $7f ,  instead  of  $8,  the 
mark  as  stated  in  the  account  attached  to  Smith's  receipt ;  and  the 
gold  is  charged  partly  at  |16,  partly  at  $16^,  and  partly  at  $18  the 
ounce,  instead  of  all  at  $17.  Yet  each  of  these  purports  to  be  the  true 
account  of  the  same  transaction,  by  the  same  person,  at  the  same  time  I 

The  differences  show  the  extreme  uncertainty  of  the  debtor  party 
himself  and  his  agent* as  to  the  real  value  of  the  articles  delivered. 
The  creditor  had  a  right  to  payment  of  his  debt  in  money,  the  lawful 
money  of  Spain.  In  lieu  of  that,  the  debtor  delivers  to  him  mere 
merchandise,  to  be  carried  to  Canton  and  sold  for  his  account.  All 
the  creditor  is  chargeable  for  in  that  case  is  the  actual  proceeds  of 
said  merchandise.  This  he  is  bound  to  credit,  and  if  it  produced  more 
than  the  amount  of  his  debt.  Smith  would  be  chargeable  for  the  excess, 
and  mighty  perhaps,  have  been  bound  to  invest  that  excess  at  Canton, 
for  Arismendi's  account  and  benefit.  The  true  question,  then,  is, 
what  did  the  gold  and  silver  bullion  and  these  Mexican  dollars  produce 
in  Canton,  where  they  were  sold  ?  And  it  appears  that  their  whole  pro- 
ceeds, instead  of  amounting  to  $78,000  and  upwards,  according  to 
Lascano's  pretended  estimate  of  their  value  at  San  Bias,  was,  accord- 
ing to  Smith's  statement  of  the  result,  only  $69,393,(109)  a  sum  con- 
siderably short  of  the  debt  due  to  Smith  from  Arismendi  for  funds  in 
his  hands,  as  a  mere  consignee  and  banker ;  of  course  Smith  had 
nothing  to  invest  for  Arismendi  under  the  contract. 

Another  document,  which  ought  to  have  been  known  to  Mr.  Car- 
vallo,  places  this  material  point  of  the  case  beyond  question,  and 
shows  that  Arismendi  perfectly  well  knew  at  the  time  that  the  prop- 
erty described  in  Smith's  receipt  was  insufficient  to  pay  the  balance 
due  to  him,  and  that  he  freely  admitted,  about  the  time  of  Smith's 
return  from  Canton,  that  nothing  had  been  paid  on  account  of  the 
$50,000  stipulated  in  his  contract. 

The  document  now  referred  to  is  one  which  was  transmitted  by 
Valdivieso,  the  minister  of  foreign  relations  at  Lima,  to  Commodore 
Stewart,  in  the  course  of  their  correspondence.  It  purports  to  be  a 
copy  of  a  letter  of  instructions  from  Arismendi  to  certain  agents  of  his 
at  Tacna.(lOl)  The  copy,  so  transmitted,  was  authenticated  by  the  sig- 
nature of  said  Valdivieso,  and  the  translation  of  it  found  among  the 
papers  transmitted  from  Peru  to  this  department,  with  the  Peruvian 
treaty,  is  certified  by  H.  G.  Ward,  the  secretary  of  Commodore  Stewart. 
Like  the  copy  of  the  account  current  before  mentioned,  it  was  one  of 
the  documents  used  in  the  discussions  between  the  diplomatic  agents 
of  the  United  States  and  Peru,  and  belonging  to  the  same  file  from 

(109)  See  W.  D.  Sohier's  deposition,  No.  100  of  Further  Proof,  and  bis  original  memo- 
randa of  proceeds  of  the  bullion,  No.  3  of  same.  Also,  J.  B.  Tyler's  deposition.  No.  92  of 
same,  proving  the  fact  by  Smith's  admission  against  himself,  in  his  accounts,  that  the  pro- 
Tindal  dollars  were  at  a  discount  of  nine  per  cent. 

(110)  See  copy  from  the  files  transmitted  with  the  Peruvian  treaty  to  this  department.and 
from  same  the  letter  of  Valdivieso  to  Stewart,  dated  September  10, 1822.  *•  Peruvian  file," 
Nos.  4,  18. 
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which  Mr.  Carvallo  has  drawn,  as  before  noticed,  a  number  of  hia 
documents. 

The  original  was  also,  doubtless,  under  the  control  of  the  Peruvian 
authorities,  since  it  appears  to  be  referred  to  as  evidence  in  the  record 
of  the  proceedings  of  the  tribunal  of  sequestrations  concerning  the  Ma- 
cedonian, (11 1)  and  to  have  ^been  brought  into  that  cause  as  part  of  a  file 
of  papers  belonging  to  the  record  of  another  suit,  against  one  Carreno, 
for  carrying  letters  to  the  enemy  in  the  province  of  Arequipa,  This 
letter  of  instructions  informs  the  parties  to  whom  it  was  addressed 
(Exhelme  and  Irriberri,  merchants  of  Tacna)  that,  in  the  second 
article  of  the  contract,  of  which,  he  enclosed  a  copy,  (i.  e.  his  con- 
tract with  Smith  of  November  25,  1819,)  "I  obliged  myself  to 
put  on  board  the  brig  Macedonian,  in  San  Bias,  $50,000  ;  but  varunA 
incidents  made  it  impossible  for  me  to  comply  tvith  the  condition;*^ 
^nd,  although  he  asserts  an  interest  in  the  voyage  on  other  pre- 
texts, presently  to  be  considered,  he  does  riot  pretend  that  a  doUar^a 
ivorth  of  property  delivered  to  Smith  by  Lascano  was  on  account  of  this 
contract  J  or  that  any  money  of  his  had  been  invested  at  Canton.  Thus 
his  own  voluntary  admission  to  his  own  agent,  whom  he  is  instructing 
respecting  his  claims  and  the  grounds  of  them,  accords  precisely  with 
Smith's  sworn  statement.  And  yet  Mr.  Carvallo,  not  producing  or 
noticing  this  document,  nor  the  account  current,  which  shows  a  dif- 
ferent cause  of  payment  at  San  Bias  to  be  satisfied,  would  have  it  be- 
lieved, on  the  strength  of  Smith's  receipt,  and  Lascano' s  note  upon  it, 
that  the  property  therein  described  was  given  and  received  as  a  pay^ 
ment  under  the  contra>cty  and  as  a  fund  to  be  invested  at  Canton  for 
ArismjendVs  account,  and»that  Smith  had  been  guilty  of  wilful  perjury 
in  declaring  upon  oath  that  Arismendi  had  failed  to  perform  that 
contract. 

Was  a  paper  so  material,  bearing  directly  on  the  question,  tohose 
was  the  money  taken  at  Sitana,  withheld  by  Peru  from  Chile,  when  she 
was  seeking  evidence  of  the  truth  on  this  very  point  f  Did  Peru,  in 
answer  to  the  request  of  Chile,  furnish  a  part  of  the  file  of  papers  re- 
lating to.  the  Macedonian,  and  keep  back  some  of  them,  most  material 
to.  the  elucidation  of  the  case?  Or  has  the  Chilean  government  itself 
withJield  them  from  its  own  minister  f  At  any  rate,  the  copy,  or  trans- 
lation attested  by  Commodore  Stewart's  secretary,  and  now  in  the 
possession  of  this  department,  plainly  belonged  to  the  same  collection 
from  which  several  documents,  similarly  attested,  are  used  by  Mr.  Car- 
vallo, and  the  paper  itself  is  entirely  similar  in  character  to  others  on 
which  he  relies.  For  several  letters  of  the  same  period,  from  Aris- 
mendi  to  his  agents,  are  produced  to  prove  his  title,  and  are  coupled 
with  the  evidence  of  Smith's  receipt  and  Lascano's  summary,  to  estab- 
lish the  alleged  fact  that  |78,000  of  Arismendi's  money  was  shipped 
at  San  Bias  for  investment  at  Canton,  and  the  further  alleged  fact  that 
Smith  had  sworn  falsely  respecting  it ;  yet  another  like  letter,  equally 
open  to  the  use  of  the  Chilean  government,  and  proving,  in  all  other 
respects,  the  same  kind  of  claims  and  assertions  by  Arismendi  of  an  in- 
terest in  the  Canton  voyage,  is  not  produced ;  and  this  letter  is  found 

(111)  Doc.  I  of  Mr.  Carvallo'B  file. 
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to  be  decisive  of  the  fact  thai  no  money  of  Ariamendi'a  voclh  shipped  at 
San  Bias  on  account  of  the  ooiUracfy  and  that  Smith's  statement  respect- 
ing it  was  entirely  true. 

Mr.  Carvallo  remarks,  '^  that  in  trials  of  all  kinds  perjnry,  unless 
there  be  further  proofs,  takes  away  all  right  from  the  plaintiff  and  the 
criminal."  But  how  is  it,  it  may  be  asked,  when  a  charge  of  perjury 
is  a  chief  part  of  the  defence  set  up^  and  certain  selected  papers  are 
brought  to  prove  it^  if  it  be  afterwards  discovered  that  other  papers,  of 
the  ^amefle  from  which  the  selection  was  made,  have  been  kept  out  of 
sightj  and  that  these  papers  when  placed,  as  they  originally  tversy  along- 
side of  those  which  were  selected,  completely  purge  it,  and  prove  the 
exact  reverse  of  the  defendant's  allegation  on  the  most  material  point 
of  his  cause?  Does  not  such  a  discovery  tend  to  shake  the  credit  of 
the  defence  on  every  point? 

Mr.  Carvallo  also  remarks  that  Smith's  protest,  respecting  Aris- 
meodi's  failure  to  perform  his  contract,  was  not  authenticated  at  San 
Bias,  at  or  near  the  time  of  its  occurrence,  nor  notified  to  Arismendi 
at  any  time,  but  was  made  *'two  years  afterwards,  when  it  appeared 
expedient  to  defend  the  vessel  and  cargo,  by  placing  them  under  the 
guise  of  neutrality,"  and  when  Smith,  **  being  confident  that  the  re- 
ceipt which  he  heA  given  to  Lascano  would  not  be  produced,  enter- 
tained the  hope  of  recovering  a  prize,  the  capture  of  which  he  knew, 
in  his  conscience,  to  be  just  and  legal." 

Now,  it  is  true  that  this  deposition  of  Smith,  which  Mr.  Carvallo 
himself  has  filed  and  made  evidence  in  this  case,  was  given  two  years 
after  the  transactions  at  San  Bias,  and  with  the  view  of  enabling 
Commodore  Stewart  to  urge  on  the  government  of  Lima  his  demands 
for  redress,  in  consequence  of  a  confiscation,  since  proved  to  have  been 
unjust  and  illegal,  and  for  which  compensation  has  been  made.  Why 
Smith  should  have  been  confident  that  his  receipt  to  Lascano  would 
not  be  produced,  when  Arismendi's  books  and  papers  were  known  to 
have  fallen  into  the  hands  of  the  authorities  of  Lima,  is  not  easy  to 
see,  nor  how  its  production  could  have  harmed  him,  when  he  was  in 
possession  of  Arismendi'saccouut,  which  fully  explained  the  subject  to 
which  the  receipt  relates,  as  one  not  connected  with  any  interest  of 
Arismendi  in  the  Canton  cargo. 

But,  with  respect  to  the  suggestion  that  Smith  then,  for  the  first 
time,  protected  against  Arihmendi's  breach  of  contract,  it  deserves  to  be 
noted  that  the  narrative  of  facts  contained  in  the  memorial  of  J.  C. 
Amory  and  others  alleges  that  ^*  the  said  agent  (Lascano)  having  de- 
clared his  inability  to  make  further  collections.  Captain  Smith  re- 
ceived the  said  bullion  and  money  on  account,  and  sailed  for  Canton, 
May  7,  (112)  1820,  protesting  againstsaid  Arismendi  for  theb*'each  of  his 
said  contract,  and  carrying  with  him  funds  to  the  amount  of  |140,000 
and  upwards,  belonging  wholly  to  himself  and  said  EUery,  and  other 
citizens  of  the  Unit^  States,  represented  by  said  Ellery  and  himselfy 
among  whom  was  said  Philip  Mercier,  on  whose  account  $30,000  were 
shipped  at  San  Bias,  consigned  to  said  Smith." 

Aooording  to  this,  it  would  seem  that  a  protest  was  made  at  thg 


(112)  It  Bhonld  have  been  Maj  17. 
Ex.  Doc.  58 ^14 
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time,  which  would  be  a  further  document  of  great  materiality  in  the 
case.  No  copy  of  it  appears  to  have  been  found  among  the  papers  of 
Smith  and  Ellery,  or  it  would  undoubtedly  have  been  produced  as  evi- 
dence for  the  claimant. 

But  this  department  has  information,  from  a  source  entitled  to  con- 
fidence, that  before  the  appointment  of  Mr.  Carvallo  to  his  present 
mission,  certain  documents  were  adduced  by  the  government  of  Chile 
to  a  representative  of  this  government  in  proof  of  Spanish  title  to  the 
property  now  in  question,  which  documents  were  alleged  to  have  been 
m  the  possession  of  the  government  of  Chile  at  the  time  of  the  adjudi- 
cation of  the  former  claim,  (for  the  seizures  in  1819,)  to  have  been  laid 
aside  as  not  referring  to  that  claim,  and  to  have  been  only  recently 
called  to  mind.  These  documents  are  described  by  the  informant 
referred  to  as  follows : 

^'  A  bill  of  sale  by  Smith,  dated  Lima,  May  5, 1819,  of  one-half  the 
brig  Macedonian,  to  Mercier,  of  Baltimore,  then  in  Lima. 

'*  A  transfer  from  Mercier  to  Arismendi,  December  4 ;  and 

''An  assignment  by  Arismendi  to  Abadia,  dated  December  9,  of 
the  same  year,  for  the  sum  of  1 15,000^  and  |3,600  outfits^  and  a  re- 
ceipt of  Smith  tor  the  money. 

''  Documents  of  Abadia  and  Arismendi,  showing  that  they  had 
procured  and  paid  for  a  license  to  introduce  into  Arica  a  cargo  from 
China,  dated  November  3, 1819 

^^  A  protest  of  Smithy  signed  by  him  on  board  a  man-of-war,  ai  San 
Blasj  dated  May  7, 1820,  against  Abadia  and  Arismendi,  (the  agents 
of  the  Philippine  Co.,)  for  not  paying  to  Aim  a  Aumq/' $50,000,  as- 
serted to  have  been  agreed  by  the  parties  to  be  delivered  to  Smith, 
and  holding  them  resporunble  to  his  owners  for  damages,  &c. ,  and  alleging 
a  contract  to  put  on  board  the  funds  refe^-red  to,  for  a  voyage  to  China 
and  back  to  Arica,  and  that  he  (Smith)  was  now  obliged  to  depart,  and 
should  depart  vnthout  said  funds. 

'*  A  receipt  of  Smith,  also  dated  San  Bias,  May  7, 1820,  {same  day^) 
for  $74,000,  from  Abadia  and  Arismendi,  for  the  Canton  voyage." 

Now,  how  happens  it  that  papers  purporting  to  answer  very  nearly 
the  foregoing  description,  in  the  case  oi  every  document  named,  ex- 
cepting  the  protest^  have  been  produced  and  filed  by  Mr.  Carvallo, 
while  nothing  has  been  shown  bearing  the  slightest  resemblance  to 
the  very  full  and  particular  description  given  of  that  missing  paper  ? 
The  receipt  is  produced — the  protest  not.  It  is  argued  from  the  re- 
ceipt, that  Arismendi's  contract  wsls  performed  by  the  payment  it  de- 
scribes. The  protest  would  show  that  it  was  not  performed.  Former 
agents  of  Chile  exhibited  both  these  documents,  while  it  was  supposed 
that  the  receipt  described  a  subsequent  payment  of  the  same  day,  made 
under  pressure  of  the  protest,  and  in  consequence  of  it,  to  save  a  for- 
feiture of  the  contract.  But  it  seems  to  have  been  since  discovered 
that  the  protest  was  subsequent  to  the  receipt y  though  on  the  same  day ; 
that  the  receipt  related  to  a  distiuct  subject  of  demand  ;  and  that  the 
protest  was  made  immediately  after,  b^use  of  the  insufficiency  of  the 
paym^ent  to  cover  that  demand^  and  meet  also  the  case  of  the  contract. 
And  thereupon  it  would  seem  that  the  government  of  Chile  has  pro- 
yided  her  minister  with  evidence  of  the  receipt,  withholding  the  evir 
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denoe  of  the  protest^  and,  consequently,  that  Mr.  Garvallo,  comparing 
only  the  receipt  of  1820  with  Smith's  sworn  statement  of  1822,  has 
been  misled  to  infer  from  the  evidence  that  Arismendi's  fiinds  were 
furnished  and  toeni  to  CanJton  pursuant  to  contract,  and  has  been  so 
far  misled,  by  slight  circumstances  of  suspicion,  coupled  with  that 
evidence,  as  to  impute  perjury  to  an  honest  man,  not  here  to  answer 
for  himself,  for  having  stated  otherwise  upon  oath  two  years  after  the 
transaction,  while  his  own  government  possesses  aU  the  while  positive 
and  formal  proof  to  the  contrary  j  createa  at  the  time  of  the  event  for  the 
9cle  purpose  of  holding  Arismendi  responsible  for  his  breach  of  that  con- 
trcu^.  Does  not  this  discovery  still  further  tend  to  shake  the  credit  of 
the  whole  defence  ? 

All  the  material  evidence  produced  by  Chile,  touching  the  trans* 
actions  which  preceded  the  departure  of  Smith  for  Canton,  has  now 
been  considered,  and,  when  compared  with  other  evidence  which  might 
have  been  produced,  and  is  not,  it  all  fails  to  make  out  the  fundamen- 
tal point  that  any  money  of  Arismendi's  was  taken  to  be  invested  at 
Canton  for  his  account  or  benefit. 

What  Smith  did  there — what  sum  of  money  he  laid  out — ^from  whom 
he  bought — in  what  form  and  under  what  names  he  made  out  the  in- 
voices and  bills  of  lading — ^are  regarded  by  Mr.  Carvallo  as  '^  im- 
penetrable mysteries,"  after  the  supposed  *'  twenty  years  of  profound 
silence  on  the  part  of  the  claimant,"  and  no  evidence  is  offered  by 
Chile  respecting  them.  One  thing  is  certain :  if  he  carried  no  funds 
of  Arismendi  and  Abadia  from  Ban  Bias,  hefotmd  none  at  Canton. 
There  is  no  pretence  that  these  persons  had  either  funds,  or  estab- 
lished credits,  or  mercantile  connexions  in  China.  The  merchants  of 
Boston,  on  the  other  hand,  had  ;  and  the  present  claimant,  particu- 
larly, was  a  member  of  a  commercial  house  transacting  business  at 
Cantm  on  a  large  scale,  through  a  partner  resident  there,  whose 
deposition  is  in  the  case  (113)  That  deposition,  and  the  original  docu- 
ments filed  with  the  memorial  of  the  present  claimant,  establish  the 
fact,  beyond  all  possibility  of  question,  that  the  house  of  Perkins  &  Co. 
furnished,  from  their  own  funds,  a  shipment  for  their  own  separate  ac- 
count, exceeding  |54,006  of  cost,(114)  which  was  in  addition  to  any 
investments  they  may  have  made  for  the  account,  or  by  the  direction 
of  Captain  Smith.  How  was  the  residue  of  the  cargo  composed,  and 
what  was  its  amount  ? 

The  Peruvian  record,  before  referred  to, (115)  proves,  by  the  testi- 
mony of  Stephen  B.  liowe,  therein  contained,  that  a  cargo  exceeding 
$200^000  of  first  cost  was  brought  from  Canton.  The  shipment  of 
Perkins  &  Co.,  for  themselves,  accounts  for  more  than  a  quarter  of  it, 
and  leaves  about  |160,000  still  to  be  accounted  for.  But  Arismendi's 
account  current,  of  November  30,  1819, HIS)  proves  that  Smith  had 
taken  up,  from  the  funds  which  Arismenai  held,  as  his  consignee  and 

(113)  J.  P.  CusfaiDg's  deposition,  filed  originaUy  with  the  memori^  of  T.  H.  Perkins. 

(114)  See  the  original  invoice  and  bUl  of  lading  filed  with  the  memorial  of  T.  H.  Perkisa  ; 
also,  Doc.  P,  accompanying  the  memorial  of  T.  C.  Amory  and  others,  being  an  original  let- 
ter of  instractions  from  Perkins  &  Co. ,  found  among  the  papers  of  Smith. 

(115)  Doc.  I,  of  Mr.  Carrallo's  file. 

(116)  Doc.  I,  accompanying  the  memorial  of  T.  C  Amory  and  others. 
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"banter,  upwards  of  |40,000  shortly  before  he  sailed  from  Callao, 
which,  in  some  form  of  investment,  he  doubtless  took  with  him.  The 
payment  at  San  Bias,  proved  by  his  receipt,  towards  the  balance 
remaining  in  Arismendi's  hands,  accounts  for  near  $70,000  more,  ac- 
cording to  its  proceeds,  at  Canton.  And  Mercier's  shipment,  proved 
by  the  original  bill  of  lading,  filed  with  the  memorial  of  T«  C.  Amory 
and  others,  adds  $30,000.(117)  In  all,  about  $140,000  of  funds  belong- 
ing to  divers  citizens  of  the  United  States  are  shown  to  have  been 
carried  to  Canton.  And  at  Canton,  besides  the  shipment  of  Perkins 
&  Co.  of  $54,000,  a  shipment  to  the  amount  of  $9,000  is  shown  to 
have  been  made  by  a  Chinese,  (1 18)  and  a  number  of  smaller  adventures 
are  shown,  by  the  accounts,  letters,  and  other  documents,  to  have 
been  put  on  board  by  differeut  American  merchants  there  resident ;( 119) 
all  which  is  independent  of  the  funds  carried  thither  by  Smith.  And 
in  respect  to  the  investment  of  those  funds,  the  said  memorial  of  T. 
C.   Amory  and  others,  and  its  accompanying  documents,  show,  to  a 

treat  extent,  if  not  fully,  what  was  done  with  them.  Upwards  of 
117,000,  including  Mercier's  interest  and  the  interest  of  the  shippers 
from  Boston,  was  placed  in  one  invoice  under  the  name  of  J.  S.  EUery 
and  others.  (120)  Sundry  invoices,  bills  of  lading,  and  accounts,  referred 
to  in  the  margin,  show  very  nearly  what  was  done  with  the  residue ;  and 
in  whose  names  and  for  whose  accounts  the  several  shipments  were 
made.  (121)  The  accounts  of  sales  at  Tacna,  in  particular,  show  precisely 
all  the  parties  whose  property  cotUd  have  been  involved  in  the  seizure 

(117)  Doc.  K,  accompanying  same,  being  a  duplicate  original  bill  of  lading  found  among^ 
Smith's  papers. 

(118)  Doc.  0,  accompanying  same,  being  a  duplicate  original  bill  of  lading  found  amon^ 
Smith's  papers. 

(119)  SSee  original  invoices  of  John  Hart,  Samuel  Russell,  Pitman  Gordon,  Thos.  Forbes,  Ed. 
Dorr,  Nos.  10  to  14  of  Further  Proof;  also,  Wm.  D.  Sohier's  deposition,  Ko.  100,  and  John 
P.  Cushing's,  No.  103  of  Further  Proof  relative  thereto  ;  also.  Smith's  accounto  with  letttsTtf 
to  the  Canton  shippers,  Nos.  86  to  91,  and  61  to  64  of  Further  Proof;  and  depositions  of 
John  S  Tyler,  C.  H.  Miller,  and  Henry  Famum,  relative  to  same,  Kos.  92,  101,  102  of 
Further  Proof. 

'120)  Docs.  M,  K,  accompanying  memorial  of  T.  C.  Amory  and  others,  an  oiigioal  invoice 
anit  bill  of  lading ;  see  also  John  S.  Tyler's  deposition,  No.  92  of  Further  Proof,  lowing  who 
W(i7!)  the  others  interested  in  said  invoice  ;  and  the  original  letter  of  Smith  to  Ellery,  dated 
Conton,  September  29,  1820,  accompanying  the  memorial  of  T.  C.  Amory  and  others,  bein^ 
Doc.  L  ;  and  Smith's  account  current  with  Ellery,  dated  at  Oauton,  October  7,  1820,  No. 
21  of  Further  Proof,  showing  the  amount  which  Smith  had  there  to  inv^t  on  EUeiy's 
tqtarate  account,  and  which  was  included  in  the  said  invoice  of  $117,000. 

( 12  l)In  voice  ot  E  Smith,  onjoint  account  ofhimself  and  Captain  Gilchrist,  No.  4  of  Further 
Proof,  is  $16, 199  50.  Invoice  of  furniture  in  the  name  of  John  S.  Ellery,  No.  8  of  same, 
is  $1, 648  60,  with  Smith's  note  upon  it  that  $648  50  belonged  to  himself.  Invoice  of  J. 
£.  Heron,  for  account  of  himself  and  J.  Jones  and  S  B.  Howe,  No.  5  of  same,  is  $5, 953  70; 
and  separate  invoice  of  J.  Jones,  made  at  Arica,  No.  6  of  Further  Proof,  is  $263  15  ;  and 
invoice  of  S.  B.  Howe,  for  account  of  Coit,  No.  7  of  same,  is  $1, 114  50.  Heron  and  Jones 
were  officers  of  the  brig,  and  Howe  was  the  nephew  and  clerk  of  Smith.  This  appean  by 
their  testimony  in  the  Peruvian  Record,  Locument  I,  tiled  by  Mr.  Carvallo,  and  the  protest 
of  Howe  and  Jones,  £  4,  filed  by  same,  and  Heron's  protest  from  the  files  transmittoi  with 
the  Peruvian  treaty,  and  by  other  documents.  Of  course  thebr  funds  were  in  Smith's 
hands,  and  composed  part  of  the  balance  of  his  acoount  with  Arismendi.  Tbe  aggregate  of 
these  invoices  is  $24, 179  35  ;  which,  added  to  that  of  J.  8.  Ellery  and  others,  $117, 399, 
makes  a  total  of  $141,578  35  of  funds  carried  to  Canton  and  there  invested  by  Smith. 
See  also  Smith's  accounts  of  sales  and  accounts  current  with  these  parties,  Nos.  72  to  76 
and  82  to  85  of  Further  Proof,  and  John  S.  Idler's  deposition  respecting  said  aooounta, 
No.  92  of  same,  and  Henry  Famum's  deposition,  authenticating  the  boolLa,  No.  IDS. 


Digitized  by 


Google 


OF  THE  BRIO  MACEDONIAN.  213 

at  Sitana  ;(122)  and  the  statement,  in  Smith's  handwriting,  made  in 
1828,  with  the  view  of  enabling  counsel  to  draught  a  memorial  to  this 
goyernment,  shows  exactly  whose  property  tocu  involved  in  that  seizure, 
and  specifies  the  particular  interest  of  each. (123)  Such  a  statement, 
not  under  oath,  it  is  true,  is  not  strict  legal  evidence;  but  it  has  all 
the  weight  of  a  private  confidential  communication,  made  long  before 
Chile  had  set  up  any  defence  of  Spanish  title  against  this  claim  ;  and 
it  is  found  to  conform  to  the  original  accounts  kept  by  Smith  with  the 
parties  concerned,  which  correspond  with  the  original  invoices  and 
bills  of  lading  so  far  as  they  have  come  to  light.  The  death  of  Smith 
and  of  many  of  the  shippers,  the  difficulty  of  finding  their  representa- 
tives, scattered  abo^t  in  distant  places,  and  of  finding  papers  after  such 
a  lapse  of  time,  make  it  unreasonable  to  expect  perfect  proof  as  to 
every  minute  item  of  the  cargo.  But  so  much,  at  least,  is  shown,  that 
the  suj^posed  ''mysteries"  are  all  substantially  dissipated, (124)  and 
the  main  question  of  fact,  raised  by  Chile,  would  now  be  at  an  end, 
but  for  other  circumstances  of  proof  relied  upon  by  Mr.  Carvallo,  and 
which  seem  to  require  some  answer. 

These  are  chiefly  concerning  transactions  in  South  America  sulh 
aequeni  to  the  shipment  at  Canton.  The  principal  evidence  relating 
to  them  is  contained  in  the  collection  of  documents  marked  K,  consist- 
ing of  several  papers  said  to  be  in  the  handwriting  of  Arismendi  and 
of  Inclan,  and  of  several  depositions  taken  at  Tacna,  in  1845,  on  re- 
quest of  the  Chilean  consul  at  that  place. 

These  depositions  have  a  two-fold  object:  1.  To  estcMiah  alleged 
/acto  concerning  the  disposition  of  the  cargo  at  Tacna.  2.  To  prove 
the  handwriting  of  the  papers  produced  as  witings  of  Arismendi  or  of 
Indan.  The  deposition  of  Mr.  Price,  under  the  letter  P,  taken  at  the 
request  of  the  Chilean  government  in  1846,  also  relates  to  the  point  of 
handwriting,  and  that  alone. 

Now,  so  tar  as  the  testimony  goes  to  establish  the  arUhenticUy  of  the 
papers  produced  as  originals,  it  is  unnecessary  to  examine  it  in  detail, 
no  question  being  made  on  that  point  by  the  present  claimant.  But, 
before  looking  at  their  contents,  and  the  contents  of  the  depositions  on 
other  matters,  it  mav  be  useful  to  consider  the  statements  of  the  re- 
spective parties,  for  the  purpose  of  ascertaining  whai  the  precise  issue 
is  between  them  on  this  part  of  the  case. 

It  is  stated,  on  the  part  of  Chile,  that  Arismendi,  acting  for  himself 
and  his  partner  Abaaia,  had,  by  his  contract  with  Smith,  and  the 
money  paid  paid  under  it,  the  chief,  if  not  sole,  proprietary  interest 
in  the  Canton  cargo,  and  the  general  right  to  control  the  disposition 
of  the  property,     in  proof  of  this,  it  is  alleged  that  he,  in  fact,  took  the 

(122)  See  account  of  sales  for  Perkins  &  Co.,  filed  originally  with  the  memorial  of  T.  H. 
Perkins.  A1m>,  copies  from  Hmith's  account  books  of  the  salen  at  TWuia  for  J.  8.  Ellery  and 
others,  E.  Smith  and  others,  E.  Smith's  separate  account,  J.  E  Heron  and  others,  Samuel 
BuaseH,  John  Hart,  Thomas  Forbes,  Daniel  Coit,  Pitman  &  Gordon,  and  Paqua,  Kos.  72  to 
SI  of  Further  Proof,  and  depositions  of  John  8.  Tyler  and  Henry  Farnum,  in  proof  of  same, 
Nos.  92  to  1 02  of  Further  Proof.    The  total  of  these  sales  at  Tacna,  net,  was  about  $87 ,  000. 

(123)  Letter  of  E.  Smith  to  W.  H  Gardiner,  liay  4, 1828,  No.  96  of  Further  Proof;  and 
lee  W.  H.  Gardiner's  deposition  respecting  same,  No.  93  of  same. 

(124)  The  total  amount  of  the  invoices  produced  is  upwards  of  $216, 000  cost  in  Canton. 
See  John  8.  Tyler's  deposition,  No.  92  of  Further  ProoL 
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entire  directum  of  it  upon  the  return  of  the  Macedonian  to  Pern,  and 
for  that  purpose  employed  certain  merchants  at  Tacna,  named  Trriberri 
and  Inclan,  as  his  agents,  to  take  and  hold  posseedan  of  the  property 
and  conduct  the  eaies;  that  the  property,  on  its  arrival  at  Arica,  uras, 
in  fact,  delivered  to  them^  removed  by  them  to  Tacna  and  other  places 
in  the  interior,  and  sold  by  them  in  Ariemendi'e  name,  and  for  hie  sole 
account,  and  that  the  proceeds  were  disposed  of  according  to  hie 
direction. 

On  the  other  band,  it  is  stated  on  the  part  of  the  claimant,  that 
Abadia  and  Arismendi,  conducting  their  partnership  business  by 
Arismendi,  and  in  his  name,  were  Smith*8  consignees  and  general 
agents  in  all  his  transactions  at  Peru ;  that  by  his  contract  with 
Arismendi,  in  November,  1819,  they  would  have  had,  if  it  had  been 
performed  on  their  part,  a  certain  proprietary  interest  in  tho  Canton 
cargo,  and  the  right  of  selling  the  goods,  subject  to  account  with  him 
for  the  proceeds,  beyond  their  own  interest  under  the  contract ;  but 
that  this  contract  was  broken  soon  after  it  was  made,  by  their  failure 
to  furnish  their  proportion  of  the  funds  at  San  Bias,  agreeably  to  the 
stipulations  of  their  said  contract,  and  that  great  losses  and  damages, 
both  to  Smith  and  those  for  whom  he  acted,  arose  out  of  this  breach 
on  their  part ;  that  Arismendi  was  duly  notified  through  his  agent, 
Lascano,  by  a  formal  protest  made  at  San  Bias,  before  Smith  sailed 
for  Canton,  that  he  deemed  the  contract  broken  and  at  an  end,  and 
should  hold  him  and  his  partner  (Abadia)  answerable  for  all  injurious 
consequences ;  that,  after  that  time  Smith,  having  no  funds  of 
Arismendi  or  Abadia  in  his  hands,  acted,  exclusively,  with  regard  to 
the  best  interests  of  his  employers  in  the  United  States  and  in  Canton ; 
that  on  his  return  to  Arica,  he  employed  as  his  agents,  there  and  at 
Tacna,  to  a  certain  limited  extent,  the  same  persons  who  were  the 
correspondents  and  agents  of  Arismendi  and  Abadia,  as  persons  who 
bad  been  recommended  to  him  by  his  own  usual  agents  and  consignees; 
but  that  he  employed  the  said  persons  as  agents  and  assistants  merely, 
and  never  permitted  them  to  have  any  control  or  possession  of  the 
property  adverse  to  him  ;  that  the  persons  in  whose  immediate  charge 
the  property  was  put  at  Tacna  were  not,  in  fact,  Yrriberri  and  Inclan, 
according  to  the  arrangement  made  by  Arismendi,  but  one  Exhelme 
in  connexion  with  Triberri,  under  some  arrangement  made  by^  Smith 
himself,  Inclan  also  giving  his  advice  and  assistance,  as  required  by 
Smith  ;  that  Smith  himself  conducted  and  directed  the  sales  at  Tacna, 
using  the  firm  of  Exhelme  and  Jrriberri,  as  his  commission  merchants, 
to  keep  the  accounts,  which  they  rendered  to  him  ;  but  that  he  per^ 
sonaUy  made  the  greater  part  of  the  sales,  and  received  the  proceeds,  so 
long  as  he  remained  at  Tacna  ;  that,  when  he  loft  Tacna,  for  the  pur- 
nose  of  removing  the  chief  part  of  the  unsold  goods  to  Arequipa,  he 
left  his  nephew,  Stephen  B.  Howe,  in  charge  of  all  that  remained  in 
Tacna,  and  took  with  him  aU  the  net  proceeds  of  the  sales  which  had 
then  been  collected  ;  that  he  took  Inclan,  also,  with  him,  for  the  sake 
of  his  knowledge  of  the  country  and  language  and  of  the  commercial 
establishments  safe  to  be  employed  at  different  points  ;  that  he  made 
his  own  arrangements  at  Arequipa ;  that  Inclan  thereupon  returned  to 
Tacna,  and  that  he  (Smith)  established  himself  at  Arequipa,  and 
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oonaucted  his  own  sales;  that  the  goods  which  had  been  left  at  Tacna 
were  afterwards  removed  to  La  Paz,  wider  the  charge  of  his  said 
nephewy  Bowe^  and  there  sold  ;  that  the  proceeds  of  the  sales,  at  these 
several  places,  were  odUected  and  held  by  himsdf  and  remitted  by  him- 
aelf  to  EUery  and  others^  the  owners,  at  Boston  and  Canton  ;  and 
a  part  of  the  cargo  unsold  at  Arequipa  was  sent  by  him  to  Lima^ 
after    the  revolutionary  government  had  been  established  at  that 
place,  and  was  there  consigned  to  Thwaites  for  sale  on  his  account  ; 
that,  in  all  these    transactions,   Arismendi  was   not  permitted  to 
exercise  any  control  over  the  property,   nor  ever  consulted,   unless 
as  an  advising  agent ;  that  Arismendi,  it  is  true,  daimed  to  have 
an   interest  in  the  voyage,   by  reason  of  a  permission  originally 
obtained  by  him  from  the  government  for  the  importation  and  entry 
of  a  cargo  from  Canton,  and  the  payment  made  in  advance  of  duties 
to  the  government ;  but  that  he  (Smith)  refused  to  admit  any  other 
interest   than   that   the  duties  exacted  by  the  government  should 
KO  to  the  credit  of  Arismendi  at  the  custom-house,  on  account  of 
his  credit  with  the  government,  so  far  as  he  (Smith)  had  any  con- 
trol over  that  subject ;  that  he  never  had  notice,  until  he  was  inform- 
ed of  the  reported  entry  in  Arismendi's  books,  as  a  ground  of  condem- 
nation of  the  property  at  Lima,  that  Arismendi  claimed  any  interest, 
as  oumer  of  a  moiety  of  the  brig  under  Mercier  ;  and  that  his  own  ar- 
rangements with  Mevcier  were  such,  that  he  disbelieved  the  fact,  and 
never  admitted,  or  could  admit,  any  such  title ;  and  that,  upon  a  fair 
settlement  of  all  accounts  between  him  and  Arismendi,  instead  of  any- 
thing being  due  from  him  to  Arismendi,  out  of  the  proceeds  of  the  C!an- 
ton  voyage,  a  balance  remained  due  from  Arismendi  to  him 

So  much  of  these  statements  as  concerns  the  inception  of  the  voyage 
and  the  transactions  at  San  Bias  has  been  already  examined  by  the 
evidence.  The  breach  of  the  contract  has  been  plainly  shown,  and  the 
proceedings  at  Canton  consequent  thereon  have  also  been  explained. 
The  issue  of  fact,  therefore,  in  respect  to  subseqitent  proceedings  at 
Peru,  resolves  itself  into  the  question,  who  had  the  legal  possession,  con^ 
trol,  and  management  of  the  property  there.  Smith  or  Arismendi  ? 

On  this  point,  the  autograph  letters  of  Arismendi  and  the  papers  of 
Inclan  deserve  all  the  weight  due  to  original  writings  of  that  period, 
construing  them  with  due  regard  to  the  circumstances  under  which 
they  were  written,  and  the  position  of  the  parties. 

The  first,  in  order  of  time,  is  a  letter  of  Arismendi,  addressed  to 
Trriberri  and  Inclan,  and  dated  at  Lima,  January  2,  1821.(125) 

This,  it  will  be  observed,  was  two  months  be/ore  the  arrival  of  Smith 
at  Arica ;  and*there  is  no  evidence  that  its  contents  were  ever  oommu^ 
nicated  to  him. 

It  begins  by  informing  them  that^  <'  daring  the  present  month,  two 
expeditions  belonging  to  one  ought  to  reach  the  port  of  Arica— an  Eng- 
lish ship  from  London,  and  the  American  schooner  Macedonian  from 
Canton." 

Now,  this  statement,  (at  least  so  far  as  concerns  the  Macedonian,) 
it  must  be  admitted,  was  a  falsehood  upon  its  face.     The  property  in  this 

(125)  K  1,  of  Hr.  CarraUo'B  file. 
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expedition  could  not  be  truly  said,  in  any  view  of  the  evidence,  to  belong 
to  him.  Even  if  he  had  performed  his  contract,  he  would  only  have 
been  a  partner,  and  having  failed  to  perform  it,  he  was  no  owner  at  all 
in  the  cargo.  The  most  he  could  pretend,  with  any  show  of  reason, 
was  some  interest  in  the  duties,  freights,  and  profits  of  the  voyage. 

He  next  proceeds  to  give  iastructions,  as  if  he  were  owner,  in  con- 
formity to  the  false  statement  he  begins  with.  He  describes  the  respect- 
ive signals  of  the  two  vessels  ;  encloses  letters  to  be  delivered  to  their 
commaoders ;  transmits  a  copy  of  hiti  contract  with  the  government ; 
informs  his  agents  that,  Callao  being  blockaded,  he  had  solicited  and 
obtained  from  the  government  a  permit  for  the  landing  of  the  goods 
at  Arica ;  undertakes  to  appoint  these  gentlemen  consignees  of  both  ves- 
sels, and  gives  general  directioDS  about  sales  and  securing  proceeds, 
and  requests  them  to  spare  no  expense  about  keeping  him  advised  ; 
referring  to  Inclan  as  already  more  particularly  informed  in  the  busi- 
ness by  some  private  communication  at  Lima. 

Inclan,  thus  referred  to,  appears  to  have  carried,  also  from  Lima, 
written  instructions,  copied  in  his  own  hand(126)  which  accompanied 
this  letter  ;  and  they  are  of  a  character  not  calculated  to  convey  a  very 
favorable  impression  of  Arismendi,  or  to  create  much  confidence  in  the 
truth  of  his  unsupported  statements. 

He  states  that  his  license  for  importation  from  London  was  limited  to 
$150,000,  but  that  the  vessel  would  be  laden  beyond  that  limit,  for  which 
reason  he  tells  his  agent  that  'Mt  is  necessary  to  devise  means  to  conceal 
it,  either  by  deducting  from  the  first  cost,  as  expressed  in  the  manifest, 
or  else  by  suppressing  quantities  of  prices  or  goods. "  * '  The  license  for 
the  voyage  to  Canton,"  he  remarks,  ''is  limited  to  $100,000,  first  cost; 
for,  although  in  the  proof,  of  which  you  are  the  bearer,  (i.  e.,  a  copy  of 
his  contract  with  the  government,)  you  will  remark  that  $200,000  are 
spoken  of,  the  half  of  this  sum  was  destined  for  the  voyage  which  I  have 
projected  to  Bengal,  and,  consequently,  that  of  the  Macedonian  ought 
not  to  exceed  the  $100,000  indicated ;  and  if  it  could  be  presented  in 
the  manifest  diminished  to  $60,000  or  $70,000,  it  would  be  so  much 
the  better,  as  the  excels  might  be  applied  to  some  other  purpose." 

Fom  this  it  would  seem  that,  under  a  contract  with  his  own  gov- 
ernment for  liberty  to  import  goods  from  Asia  limited  to  $200,000  of 
first  cost,  he  had  not  only  entered  into  a  contract  with  Smith  for  an 
importation  of  $250,000,  but  had  also  contracted  with  some  other 

Earty  for  another  cargo,  probably  of  equal  cost,  from  Bengal,  so  that 
e  intended  to  make  his  licence  from  the  government  do  more  than 
double  duty,;  and  to  e£fect  it,  he  proposes  to  his  agent  to  make  a  ialse 
manifest,  so  as  to  represent  only  half  the  actual  cost,  or  less,  thereby 
defrauding  the  government  of  its  duties  on  the  other  half,  with  the  in- 
tention of  making  a  still  further  importation  under  the  same  license 
for  his  own  benefit. 

A  letter  from  Yrriberri  of  February,  25,  copied  from  his  letter-book, 
appears  in  answer  to  the  foregoing  letter  of  Arismendi  by  one  of  the 
depositions.  (127)  But  it  contains  nothing  very  material  to  the  pre- 
sent inquiry,  except  as  it  serves  to  confirm  the  authenticity  of  the  oor- 

(126)  K  2,  of  Mr.  CarvaUo's  file. 

(127j  See  deposition  of  Don  Job^  Maria  del  Voile,  K  5,  of  Mr.  CarvaUo's  file. 
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respondence,  and  refer?  to  a  previous  letter  from  the  writer  of  January 
29,  on  the  same  subject. 

A  second  letter  from  Arismeodi  to  Yrriberri  and  Inclan  is  dated  Feb- 
ruary 23,  1821,  and  is  in  answer  to  theirs  of  January  29,  by  which  he 
says  he  is  apprised  of  their  plan  *'  for  the  disposal  of  the  two  cargoes 
belonging  to  me,"  (the  falsehood  is  thus  emphatically  repeated,)  and 
that  he  approver  of  it,  and  assents  to  the  rate  of  commission  they  de- 
mand, but  not  to  a  guarantee  commission,  as  they  proposed,  because  he 
thinks  the  sales  ought  to  be  for  cash.  (128) 

What  their  plan  was  does  not  appear,  since  the  letter  of  January 
29  containing  it  has  not  been  produced,  although  a  copy  of  it  might 

?robably  have  been  found,  as  that  of  the  letter  of  February  23  was  in 
'rriberri's  letter-book.  But  the  plan,  whatever  it  may  have  been,  ar- 
ranged between  these  parties,  is  not  very  material,  since  Smith,  who 
was  still  on  his  voyage  from  Canton,  was  no  paHy  to  it;  and  there  is 
no  evidence  which  brings  the  knowledge  of  this  correspondence  home 
to  Smith,  who,  on  his  arrival,  appears  to  have  taken  the  management 
of  affairs  into  his  own  hands. 

Smith  arrived  at  Arica  on  the  2d  of  March  ;  (129)  and  therefore  Yrri- 
berri and  Inclauy  pursuant  to  Arismendi's  orders  to  spare  no  expense  in 
keeping  him  advised,  appear  to  have  despatched  a  special  messenger 
to  carry  him  the  news.  (130^ 

This  appears  by  ^  third  letter  of  Arismendi,  under  date  of  April  27> 
1821,  acknowledging  the  receipt  of  that  intelligence.  (131) 

This  letter  begins  by  confirming  the  contents  of  a  preceding  letter, 
f which  went  by  the  return  of  that  messenger,  and  which  is  not  pro- 
anoed,)  and  encloses,  as  it  states^  a  letter  to  Smith,  (which  also  is  not 
produced,)  giving  him,  it  is  said,  '^  particulars  relative  to  the  cargo  of 
the  Macedonian,  and  the  course  which  must  be  adopted  to  secure  the 
proceeds  thereof."  It  urges  the  agents  to  use  all  possible  means  to 
effect  a  realization  of  sales,  ^^eidkering  to  the  opinion  of  Smith  as  to 
everything  touching  destination  of  funds  and  other  opercUions  of  value 
for  which  there  may  be  occasion,  assisting  him  with  the  knowledge 
which  you  possess  of  the  resources  which  the  country  affords,  for  any 
extraordinary  measure  which  it  may  be  necessary  to  adopt,  to  prevent 
any  loss  of  the  fund  which  may  proceed  from  the  cargo,  always  bear- 
ing in  mind  that  the  most  interesting  object  of  the  business  is  to  place 
them  on  board  a  neutral  vessel;  to  accomplish  which,  you  can  make 
use  of  the  contract  made  bj^  me  with  the  supreme  government,  an  at- 
tested copy  of  which  Mr.  Inclan  took  with  him."  The  letter,  it  is 
said,  goes  by  an  English  ship-of-war  bound  for  Valparaiso,  ^*  whence  a 
corvette  of  the  same  class  and  nation  will  forthwith  sail  for  your 
coast ;  notice  of  which  I  give  you,  so  that,  being  aware  of  it,  you  may 
take  measures  for  the  embarcation  without  delay  of  the  proceeds  of  the 
sales  of  the  cargo  of  the  Macedonian." 

(128)  K  1,  of  Mr.  Carvallo's  file.  ' 

(129)  See  his  protest,  No.  1,  of  Further  Proof. 

(ISO)  SiDith  also  joined  in  the  employment  of  this  express,  as  appears  by  his  letter  to  El- 
lery  dated  Tscna,  April  26,  1821,  Nu.  46,  of  Farther  Proof,  because  he  was  desirous  to 
ascertain  the  state  of  the  lima  market  and  of  political  afbirs  there,  in  order  to  deteimiuiQ 
bis  future  movements  In  the  disposition  of  his  cargo. 

(181)  K.  1,  of  Mr.  Ganrallo's  file. 
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It  also  states  that  he  proposed  to  Smith,  ^'in  the  event  of  aDjthing 
happening  that  mi^ht  appear  more  advantageous  in  this  husiness,  to 
sena  the  Macedonian  to  Pisco,  where  our  instructions  for  ulterior 
operations  would  he  found." 

By  a  postscript  of  April  30,  it  appears  that  a  duplicate  was  sent 
by  another  English  vessel,  and  notice  is  given  that  Lord  Cochrane 
had  proceeded  to  Aricawith  two  vessels-of-war  *'  for  the  purpose  of  pay- 
ing a  visit  to  the  new  folks  at  that  point  from  Canton  and  Rio  de 
Janeiro.  '' Circumstances/'  it  is  added,  '^are  critical,  and  therefore 
all  the  efforts  of  Smith  to  save  the  funds  should  be  directed  towards 
putting  them  on  board  the  American  frigate  Constellation,  which  must 
be  on  that  coast.'' 

This  letter  with  its  enclosure  for  Smith,  it  has  already  been  noticed, 
could  not  have  recxhed  its  destination  untU  long  after  May  7,  at  which 
date  Smith  had  left  Tacna  and  was  on  his  way  towards  Arequipa;  and, 
like  the  case  of  its  two  predecessors,  there  is  no  evidence  that  its  con- 
tents were  ever  communicated  to  Smith. 

One  remark  upon  it,  made  by  Mr.  Carvallo,  is  that,  since  it  directs 
the  embarcation  of  the  funds  on  board  some  neutral  vessel,  it  seems 
to  show  that  neither  Arismendi  nor  Smith  considered  the  Macedonian 
to  be  of  that  description.  But  is  it  not  plain  that  the  kind  of  neutral 
which  Arismendi  refers  to  as  a  place  of  secnrity  for  money,  is  an 
English  or  American  vessel  of  war  f  And  is  it  not  equally  plain  that 
a  letter  written  by  Arismendi,  and  not  shown  to  have  been  received 
by  Smith,  is  no  evidence  of  the  sentiments  of  ^Ae  latter  on  any  point? 

Mr.  Carvallo  further  remarks,  as  a  just  inference  from  the  whole  cor- 
respondence, 'Hhat  the  Spaniard  Arismendi,  acknowledging  the  cargo 
as  belonging  to  him,  and  disposing  of  the  consigneeship  at  pleasure, 
confiding  it  to  his  agents,  and  ordering  the  proceeds  to  be  placed  in  se- 
curity on  board  of  neutral  vessels,  was  disposing  of  his  own  property ; 
and  that,  if  he  entertained  fears  that  his  property  might  be  captured 
and  lost,  it  was  because  that  property  could  not  be  covered  by  the  cloak 
of  neutrality,  even  though  it  had  come  in  a  vessel  which,  as  seen,  had 
nothing  neutral  about  it  but  the  flag  it  unworthily  bore." 

But  Arismendi,  instead  of  acknowledging  the  cargo  to  be  his,  or 
making  an  admission  against  his  own  interest,  was  claiming  it  to 
be  his.  Chile  stands  upon  his  title,  and  cannot  avail  herself  of  his 
assertions  until  they  are  shown  to  have  been  assented  to  by  the  other 
party.  The  question  is^  whether  Smith  acknowledged  the  cargo,  or 
any  part  of  it,  to  be  Arismendi's,  and  whether  he  yielded  to  him  the 
right  to  dispose  of  the  consignment,  appoint  agents,  and  order  the 
disposition  of  proceeds  for  his  own  account.  These  letters  from  Aris- 
mendi to  other  persons,  written  without  Smith's  knowledge,  and  not 
shown  to  have  been  communicated  to  him  at  any  time,  have  no  tend- 
ency to  prove  that ;  and  whatever  may  have  been  the  ground  of  Aris- 
mendi's  fears,  i^  they  are  consistent  with  the  theory  of  his  being  the 
owner  of  the  property,  so  that  it  might  be  the  subject  of  protection 
against  capture  by  a  cloak  of  neutrality,  they  are  equally  consistent 
with  the  theory  of  his  hoping  to  establish  an  interest  in  what  he  knew 
he  had  no  legal  claims,  and  tnis  will  presently  be  seen  to  be  the  true  one. 
In  respect  to  the  neutrality  of  the  brig,  it  has  been  shown  that  the  sole 
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legal  and  registered  owner  was  still  a  merchant  of  Boston  ;  that  she 
was  comlnanded,  officered,  and  manned  by  seamen  of  the  United  States ; 
that  her  owner,  or  his  master,  had  never  agreed  to  convey  an  interest 
in  her  except  to  another  citizen  of  the  United  States ;  and  that,  if 
Arismendi  had  really  acquired,  as  he  pretended,  that  interest  by  as- 
signment from  Mercier,  which  never  was  admitted  by  Smith,  and  has 
not  been  proved  by  the  evidence  filed,  it  was  a  mere  fraud  upon  Smith, 
and  the  owner  whom  he  represented  having  no  effect  od  the  true  title. 
"Why,  then,  was  she  not  well  entitled  to  bear  the  flag  which  she  did 
bear?  Was  it  more  unworthily  worn  by  this  merchantman  under 
Smith's  command,  than  the  flag  of  Chile  by  her  vessels-of- war  under 
the  command  of  a  foreign  adventurer  who  did  not  scruple  to  use  it  for 
indiscriminate  plunder? 

Another  remark  may  be  made  on  the  last  of  these  letters,  as  com- 
pared with  the  two  former,  addressed  to  the  same  agents.  In  his  pri- 
vate communications  to  them,  before  Smith's  arrival,  Arismendi, 
though  well  knowing  his  own  breach  of  contract,  had  taken  the  bold 
ground  of  asserting  a  general  ownership  of  the  entire  cargoand  directing 
its  destination.  This  he  did,  probably,  from  the  foolish  desire  of  exagge- 
rating his  own  commercial  importance  in  the  eyes  of  the  persons  with 
whom  he  dealt^  and  also  in  the  hope,  probably,  that  Smith  might  be 
entrapped  into  some  important  concession  by  so  large  a  pretension.  But 
when  he  receives  notice  that  Smith  has  actually  arrived,  his  courage 
appears  to  have  failed  him^  and  he  immediately  changes  his  tone,  so 
far,  that,  without  directly  admitting  the  falsehood  of  his  former  state- 
ments, he  requises  his  correspondents  to  '*  adhere  to  the  opinion  of 
Smith  in  everything  touching  the  destination  of  funds  and  other  opera- 
tions of  value  ;"  thus  opening  the  way  for  what  he  foresaw  he  should 
be  compelled  by  Smith  to  submit  to,  and  placing  the  anticipated  sub- 
mission before  his  own  correspondents  in  such  a  light  that  it  might  ap- 
pear to  them  not  so  much  a  concession  of  right  as  a  voluntary  courtesy, 
and  so  he  would  avoid  convicting  himself  of  direct  falsehood. 

What  passed  after  Smith's  arrival,  in  the  verbal  communiccUions 
between  Smith,  on  the  one  hand,  and  Yrriberri  and  Inclan,  as  agents 
of  Arismendi,  on  the  other,  we  are  not  informed.  25mith  was  placed 
in  a  position  of  some  difficulty^  and,  no  doubt,  desired  to  avail  him- 
self, for  the  interest  of  the  property  under  his  charge,  of  all  the  ad- 
vantages he  fairly  could,  growing  out  of  the  arrangements  which 
Arismendi  had  prepared  beforehand,  by  concert  with  Yrriberri  and 
Inclan,  so  far  as  they  were  made  known  to  him.  But,  when  it  came 
to  the  question,  as  soon  must  have  happened,  which  wets  to  tiave  pos- 
session and  enntrcl  of  the  property  ;  ana  how  the  sales  were  to  be  con- 
ducted, and  for  whose  account ^  and  when  he  was  informed,  as  he 
probably  was,  in  general  terms,  that  Arismendi  had  claimed  to  be 
the  general  owner  of  it,  and  had  given  orders  respecting  it  as  «ucA,  he 
then,  undoubtedly,  asserted  his  own  rights  over  it,  in  opposition  to 
Arismendi,  and  denied  Arismendi's  claims,  showing  the  nature  of  the 
contract  between  them,  and  the  fact  of  its  breach  by  Arismendi.  This 
may  be  inferred  partly  from  the  fact,  presently  to  be  shown,  that  he 

f  laced  the  goods  with  Exhdme  and  Yrriberri,  instead  of  Yrriberri  and 
nclan,  which  does  not  appear  to  have  been  in  exact  conformity  with 
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Arismendi's  arraQgements.  It  may  be  further  inferred,  from  the  fact 
that  he  preserved  to  himsdf  complete  control  over  the  goods  and  their 
proceeds,  as  will  presently  be  shown.  But  it  also  distinctly  appears, 
as  a  necessary  inference  from  a  further  communication  of  Arismendi, 
the  same  which  has  been  already  noticed  as  one  which  Mr.  Garrallo 
has  not  adverted  to,  although  the  attested  copy  of  it  lay  in  the  same 
JSLe  of  documents  at  Peru  from  which  copies  of  other  papers,  similarly 
attested,  have  been  freely  used  as  evidence  on  the  part  of  Chile. 

The  Spanish  original  of  this  paper  is  identified,  in  the  Peruvian  re- 
cord before  mentioned,  (132)  as  one  of  the  papers  used  in  that  case,  and 
achnowledged  by  Arismendi  to  be  his,  in  the  record  of  the  suit  against 
Garreno  for  carrying  letters  to  the  enemy  in  the  province  of  Arequipa. 
A  copy,  certified  by  Valdivieso,  the  Peruvian  minister  and  judge,  was 
by  him  transmitted  to  Commodore  Stewart.  (133)  It  is  headed,  in  the 
translation  attested  by  Commodore  Stewart's  secretary,  ''  Instructions 
for  Messrs.  Exhdme  and  Trriberri,  relative  to  their  fulfilment  of  orders 
which  are  mentioned  in  my  power  and  a  letter  of  this  date." 

There  is  no  date  to  the  paper  itself,  and  neither  the  potoer  nor  the 
letter  spoken  of  is  in  the  file  of  documents  from  which  the  said  paper 
is  drawn.  But  it  is  apparent,  from  its  tenor,  that  it  must  have  been 
written  after  the  business  to  which  it  relates  had  passed  into  the  hands 
of  the  parties  to  whom  the  instructions  are  addressed^  and  after  the  Uut 
of  the  letters  produced  by  Mr.  Carvallo.  Neither  does  it  appear  to 
whom  the  power  spoken  of  was  delegated ;  but  it  is  inferred,  from  other 
evidence,  that  the  attorney  constituted  by  Arismendi  to  represent  his 
interests  generally  in  the  department  or  province  of  Arequipa  was  one 
Martinez  del  Campo,  (134)  who  is  spoken  of  in  one  of  the  before  men- 
tioned letters  of  Arismendi  as  a  bearer  of  it  to  Tacna. 

It  next  appears,  from  the  paper  in  question,  that  a  copy  of  Aris* 
mendVs  contract  tvith  Smith,  dat«d  November  25,  1819,  was  therewith 
transmitted  to  Exhelme  and  Yrriberri.  This,  it  will  be  borne  in  mind, 
was  not  among  the  papers  previously  communicated  to  Yrriberri  and 
Inclan,  while  he  was  holding  himself  out  m  owner  of  the  whoU  cargo; 
and  he  begins  by  acknowledging  (as  was  before  noticed  in  another 
connexion)  that,  '^  in  the  2d  article  of  the  contract,  I  oblige  myself  to 
put  on  board  the  brig  Macedonian,  at  San  Bias,  $60,000  ;  hut  various 
irusidents  made  it  impossible/or  me  to  comply  toith  this  condition.**  He 
then  called  attention  to  the  fourth  article,  by  which  he  was  to  be 
allowed,  as  he  states,  for  the  license  and  the  $60,000  of  capital,  taken 
together,  $100,000  in  the  cargro;  (136)  but  now  he  says,  ^^  not  having  emr 
harked  the  money  mentioned,  lam  only  to  he  credited  with  $50,000  for 
license."  He  proceeds  to  state  that,  by  the  same  4th  article,  $50,000 
was  assigned  to  the  hrig,  (in  lieu  of  freight ;)  '^  and,  as  /  am  half 
owner  of  the  vessel,  as  appears  by  the  accompanying  letter  A,  oonse- 
sequently,  in  the  settlement  of  the  profits,  I  am  entitled  to  $25,000 /or 

(132.)  I,  of  Mr.  Canrallo's  file. 

(133.)  See  copy  from  the  files  tnnsmitted  with  the  PeniTiAn  treaty  to  this  depftrtment, 
«*Peruvliinfile,"  No  5. 

(134  )  Document  0,  of  Mr.  Carrallo's  file. 

(135.)  Did  he  not  mean  in  i^QprofiU  on  the  cargo  f  Such  would  seem  to  be  the  effect 
of  the  contract.     See  remark  upon  it  in  the  memorial  of  T.  0.  Amory  and  others. 
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my  share  of  the  vessel."  The  paper  thus  referred  to  as  evidence  of  hia 
title  to  a  moiety  of  the  brig  may  be  presumed  to  have  been  a  copy  of 
the  asserted  transfer  from  Merrier ;  siDce,  in  the  same  file  of  docu* 
ments,  the  translation  of  that  paper  appears  marked,  as  he  describes  it| 
*^  Letter  A,"  and  the  certificate  at  the  foot  of  the  original  was,  ac- 
cording to  the  translation,  *^  This  is  a  copy  of  the  original  which 
exists  at  my  palace."    Signed  '<  Jos^  de  Arismendi." 

The  principal  paper  proceeds:  ^*Oyer  and  above  this,  there,  be- 
longed to  me  half  of  the  profits  which  may  be  realised  on  the  goods 
shipped  on  a  credit  in  Canton,  as  expressed  in  the  same  4th  article. 

'^  In  the  settlement  yon  make,  you  ought  to  bear  in  mind  the 
$100,000  advanced  this  government  for  this  license — ^$25,000  as  a  do- 
nation, and  175,000  on  account  of  duties,  as  appears  by  t^e  contract; 
but  as  the  duties  cannot  amount  to  the  f  75,000  advanced,  it  will  be 
necessary  to  treat  with  Smith,  agreeing  that  there  shall  only  be 
$60,000  charged  to  the  expedition  for  duties,  and  the  $25,000  dona- 
tion :  that  is  to  say,  if  the  duties  amount  to  40,000,  there  shall  be 
$20,000  more  charged  on  account  of  the  $35,000,  which  ought  to  be 
returned  by  the  government,  but  which  it  will  be  impossible  to 
recover.  In  one  word,  if,  out  of  the  $100,OCO  which  I  have  paid  on 
account  of  the  expedition,  you  can  get  Smith  to  charge  the  $25,000  as 
expenses,  and  $50,000  or  $60,000  as  duties,  in  a  manner  that  I  shall 
realize  $75,000  or  $80,000, 1  shall  be  very  well  satisfied.  A  copy  of 
the  contract  with  government  is  in  the  hands  of  Jos^  Suarez  Inclan  ; 
and  although  it  is  there  stipulated  for  the  introduction  of  $200,000 
first  cost  in  Asia,  there  is  only  $100,000  to  be  applied  to  the  Mace- 
donian, as  the  other  $100,000  was  applied  to  the  Calcutta  expedition, 
which  has  already  arrived  at  Callao.  The  duties  agreed  on  for  the 
introduction  of  goods  are  to  be  30|  per  cent,  on  the  first  cost  in 
Asia. 

*'  I  give  all  these  details  in  case  Smith  shovid  caU  for  a  division' of 
the  prodttds  and  existences^  which  I  do  not  believe  will  be  the  case,  as 
the  sales,  in  the  province  of  Arequipa,  will  be  small,  and  he  will  be 
obliged  to  send  the  vessel  and  the  remaining  part  of  the  cargo  to 
Callao. 

'*  To  conclude  this  business  I  must  mention  to  you  that  8mith  is  my 
friend,  and,  consequently,  I  do  not  wish  to  oppose  his  views j  without 
they  will  be  of  great  prejudice  to  my  interest,  which  I  do  not  believe 
will  be  the  case,  and  therefore  hope  everything  will  be  amiicahly 
seUUd." 

This  paper  leads  to  several  remarks.  In  the  first  place,  it  is  plain 
that  a  state  of  facts  had  arisen  at  Taena  which  made  it  necessary  for 
Arismendi  to  come  down  from  the  lofty  ground  taken  before  Smith's 
arrival ;  and  that,  instead  of  claiming  to  be  the  general  owner  ofihs 
whole  cargo,  he  now  limits  his  claims  to  certain  jMrticular  interests. 
Second,  that  he  finds  himself,  for  some  reason,  obliged  to  disclose  his 
actual  contract  with  BnUth,  ami  the  fact  tliat  he  had  broken  it  by  failing 
to  furnish  any  funds,  which  matters  he  had  hitherto  withheld  even 
from  his  own  agents,  while  asserting  a  general  ownership  of  the  cargo 
as  one  import^  for  his  own  sole  account,  pursuant  to  his  contract 
with  the  government^  a  copy  of  which  he  did  furnish  to  Inclan* 
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Third,  that  he  now  founds  his  claims  to  certain  particular  eventual 
interests  entirely  upon  his  said  broken  contract.  The  merits  of  these 
claims  and  their  bearing  on  the  present  question  will  presently  be 
considered  Fourth,  that  the  Calcutta  expedition,  to  which  he  made 
the^r^^  application  of  his  right  to  import  from  Asia,  had  already 
arrived  at  Callao,  and  that  this,  if  it  had  not  entirely  exhausted  his 
right  of  en  try  ^  left  applicable  to  the  Macedonian,  at  most,  by  his  own 
admission,  a  right  to  enter  goods  not  exceeding  (100,000  of  first  cost ; 
and  that,  while  he  was  contriving  means,  as  ap{»ears  by  his  former 
communication  to  Yrriberri  and  Inclan,  to  defraud  the  government  on 
the  one  hand,  by  entering  double  that  amount  under  faUe  papers^  he 
now  proposes,  on  the  other  hand,  to  defraud  the  owners  of  the  cargo 
also,  by  inducing  Smith,  if  he  can,  to  charge  upon  it  (76,0^0  or 
|80,000,  under  the  name  of  expenses  and  duties^  although  he  admits 
that  the  reai  duties  to  be  paid,  and  for  which  he  was  to  be  credited  at 
the  custom-house,  would  not  exceed  $40,000.  Fifths  it  is  plain  that 
he  considered  all  these  claims  and  proposals  not  matters  of  clear  and 
indisputable  rightj  but  subjects  of  negotialian  and  compromise  with 
Smith,  which  he  hoped  might  be  amicably  settled  ;  and  that  the  whole 
object  of  the  paper  is  to  put  the  parties  addressed  in  possession  of  the 
facts f  and  of  the  only  plausible  grounds  of  claim,  consistent  with  those 
facts,  in  order  that  they  might  be  better  enabled  to  effect^  if  possible^ 
some  advantageous  settlement  with  Smith. 

What  was  the  motive^  then,  for  the  writing  of  such  instructions  so 
materially  varying  from  those  he  had  formerly  given?  The  plain 
solution  is,  that  he  had  since  been  informed,  by  Utters  not  produced^ 
that  Smith  considered  his  contract  with  him  at  an  end^  by  the  breach 
of  a  fundamental  condition  ;  denied  that  he  was  owner  of  the  cargo, 
or  any  part  of  it ;  refused  to  surrender  its  control  to  agents  of  his 
appointment ;  and  insisted  on  keeping  the  entire  control  in  his  own 
handsj  and  that  the  consignees,  whoever  they  might  be,  must  be 
accountable  to  him^  and  not  to  Arismendi. 

There  is  no  evidence  that  this  paper  ever  came  to  the  knowledge  of 
Smith,  at  least  until  it  was  transmitted  to  Commodore  Stewart  in  1822, 
if  it  did  then.  He  had  left  Tacna  long  before  it  arrived  there.  Com- 
modore Stewart's  remarks  upon  it  will  be  found  in  his  correspond- 
ence. (136) 

Thus  it  appears  that  all  the  correspondence  now  produced  by  Chile, 
and  that  formerly  produced  by  Peru,  fails  to  be  effective  as  evidence 
against  the  American  title,  because  it  shows  no  act  done  or  assented 
to  by  Smith,  and  it  proves  nothing  in  the  nature  of  an  admission  by 
the  party  against  whom  it  is  used,  but  rather  indicates  the  reverse. 

Does  the  Dody  of  depositions,  then,  taken  at  Tacna  in  1845,  on  re- 
quest of  the  Chilean  consul,  establish  any  fact  adverse  to  that  title? 

(136)  Letter  of  Stewart  to  ValdlTieeo,  September  36,  1823,  from  the  file  tmnemitted  with 
the  PeruTian  treaty  to  this  department. — **  PeroTian  file,"  No.  19.  There h eomething  more 
than  negratire  proof  that  this  paper  bad  not  before  come  to  Smith's  knowled^.  It  is  identi- 
fied b^  the  Peravian  record  as  a  paper  drawn  from  the  files  of  the  suit  against  Carreno  for 
carrying  letters  to  the  enemy ;  it  was  an  intercepted  letter,  and  never  reached  its  destination. 
Commodore  Stewart  confirms  this  in  his  final  remarks,  when  he  states  that  no  insirttctions 
from  Arismendi  ever  reached  Exhelme  and  Trriberri. — **  Peruvian  file,"  No.  33.  The  prior 
letters  to  Trriberri  and  Inclan  appear  to  have  reached  Tacna. 
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Yrriberri  and  InclaD,  it  seems,  are  both  dead.  But  Exhelme,  who, 
if  living,  would  be  a  witness  of  equal  value,  is  neither  produced  nor 
accounted  for.  But  other  persons  more  or  less  nearly  connected  with 
some  of  these  persons  have  been  examined,  and  are  relied  upon  to 
establish  the  alleged  fact  that  Yrriberri  and  Inclan,  as  agents  of  Aris- 
mendi,  claimed  and  exercised  the  effective  control  of  the  property  and 
its  proceeds,  without  objection  on  the  part  of  Smith. 

These  witnesses  are  of  two  classes :  first,  those  who  relate  particular 
facts  which  passed  under  their  own  observation  at  the  time ;  and, 
secondly,  those  who  testify  to  mere  hearsay  or  rumor,  and  general 
opinion. 

The  latter,  of  course,  are  not  entitled  to  much  regard. 

Thus,  the  widow  of  Inclan  testifies  ''  that  she  heard  her  deceased 
husband  say  that  he  and  Yrriberri  were  consignees  of  the  Macedonian, 
and  that  they  were  to  transact  the  business,  in  concert  with  Smith, 
on  account  of  Arismendi,  as  was  publicly  and  notoriously  reported 
there. "(137)  And  this  evidence  is  given  by  her  after  first  seeing  Aris- 
mendi's  letters  and  instructions  to  Yrriberri  and  Inclan. 

So,  Don  Miguel  Gonzalez  Vi^il,  who  is  described  as  the  brother  in* 
law  of  Inclan,  after  having  his  memory  similarly  refreshed  by  the 
same  writings,  testifies  ^'that  he  knows,  as  a  public  and  notorious 
fact,  and  also  was  told  by  Yrriberri  and  Inclan,  that  they  were  the 
agents  of  Arismendi  in  the  case  of  the  cargo  of  the  Macedonian. "(138) 

These  witnesses  state  nothing  but  this  hearsay,  after  the  lapse  of 
five  and  twenty  years  ;  and  this  hearsay  itself  is  hardly  inconsistent 
with  the  facts  as  stated  on  the  part  of  the  claimant.  For,  after  the 
reception  of  Arismendi's  letters,  Yrriberri  and  Inclan  might  have  truly 
said  what  is  above  reported,  and  yet  Smith,  after  his  arrival,  and  after 
being  informed  of  Arismendi's  claims,  might  have  placed  the  business 
on  a  new  footing.  The  whole  point  in  the  inquiry  is,  whether  the 
business,  as  finally  transacted,  was  for  the  account  of  Arismendi  or  of 
Smith  ;  and  this  is  to  be  determined,  not  by  the  opinion  of  the  wit- 
nesses, but  by  the  facts. 

Another  witness,  Don  Juan  Yarela,  after  being  also  instructed  by  a 
view  of  the  papers,  says :  *'  that  he  lived  in  the  house  of  Yrrit)erri,  who, 
when  the  Macedonian  arrived  at  Arica,  proceeded  thither  for  the  pur- 
pose of  receiving  the  goods  and  forwarding  them  to  Tacna."  This  is 
entirely  consistent  with  either  hypothesis.  But  the  witness  further 
states,  that  "the  goods  were  forwarded  hy  Yrriberri,  who  directed  Cap- 
tain Smith  in  the  sales  which  he  made  of  said  goods ;  and  although 
deponent  did  not  know  whom  Yrriberri  represented  in  the  business,  he 
believed  it  probable  that  he  acted  pursitafit  to  an  authority  which  he 
might  have  from  the  person  interested  in  the  cargro."  (139) 

The  wholepoint  of  this  highly  equivocal  testimony  lies  in  the  as- 
sertion that  Yrriberri  directed  Smith  about  the  sales,  which  the  witness 
admits  he  (Smith)  made.  But  whether  Yrriberri  really  directed  as  a 
superior,  or  simply  as  an  advising  agent,  whose  advice  Smith  followed 
or  not,  as  he  thought  proper,  cannot  be  determined  from  any  fact 

n37)D»p<Mition  of  Donna  Maria  del  Carmen  Oonzalee  Vigil,  in  K  5,  of  Mr.  Caryal'o't  file. 

(138}See  bia  depoaition,  in  K.  5  of  game. 

(lS9)8ee  hii*  depoaition,  in  K  5,  of  Mr.  CarraUo's  flla. 
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stated  by  this  witness.  The  point  may  have  been  oue  of  some  nicety 
to  determine  by  observation,  as  matter  of  opinion  and  judgment ;  and 
this  witness  appears  to  have  been  a  very  young  man  at  the  time  of 
the  transactions.  (140) 

At  any  rate,  the  Chilean  consul  was  not  so  well  satisfied  with  his 
testimony,  but  that  he  thought  it  expedient  to  call  upon  him  to  mend 
it  by  a  second  deposition,  which  appears  under  the  letter  L,  and  is 
dated  a  few  weeks  after  the  former  one. 

In  this  he  deposes  that  he  was  *'  in  the  employ  of  Exhelme  and 
Trriberri''  when  the  Macedonian,  Captain  Smith,  arrived  at  Arica 
from  Canton,  consigned  to  said  Yrriberri,  loaded  with  Asiatic  goods, 
and  '*  the  principal  persons  interested  in  the  business  were  Arismendi 
and  Abadia,  merchants  of  Lima."  And  yet  he  had  testified  a  very 
short  time  Wore  that  he  *•  did  not  know  whom  Yrriberri  represented." 

He  next  proceeds  to  state  that  he  '^  did  not  go  to  Arica  with  Yrriberri 
when  he  went  to  attend  to  the  landing  of  the  cargo,  because  he  re- 
mained in  charge  of  the  house."  On  the  former  occasion  he  had 
sworn,  as  if  it  were  a  fact  within  his  personal  knowledge,  that  '^  the 
goods  were  forwarded  by  Yrriberri ;"  but  it  now  appears  that  he  had 
no  opportunity  of  knowing  from  observation  who  forwarded  them." 

He  states  no  other  fact,  except  that  he  went  to  Arica  in  May,  1821, 
and  found  that  the  vessel  was  fully  discharged  of  her  goods,  and  that 
^^  200  packages  of  those  which  she  had  brought  from  Canton  were 
purchased  by  Don  JosS  Maria  de  Valle." 

Now,  De  Valle,  who,  it  seems,  was  a  relative,  and  is  the  executor  of 
the  deceased  Yrriberri,  is  also  produced  as  a  witness,  and  he  throws 
some  real  light  upon  the  subject ;  for  he  testifies  '^  that  he  was  at 
Arica  at  the  time  of  the  arrival  of  the  Macedonian  there,  and  made 
numerous  purchases  of  Smith  ;  and  although  he  saw  him  occasionally 
in  the  warehouse,  in  company  with  Yrriberri  and  Inclan,  he  is  ignorant 
whether  or  not  they  were  his  consignees,  or  what  character  they  held. 
(141)  It  is  plain,  then,  that  the  asserted  facts  of  their  consigneeship  and 
Arismendi's  ownership  could  not  have  been  so  ''public  and  noto- 
rious" as  some  of  the  other  witnesses  had  pretended,  since  here  is  a 
man  who  was  of  sufficient  age  at  the  time  to  be  in  business  on  his 
own  account,  and  who  was  himself  a  large  purchaser  of  the  cargo, 
and  a  relative  of  Yrriberri  besides,  who  testifies  that  he  knew  nothing 
of  these  matters ;  that,  in  point  of  fact,  his  purchases,  and  they  were 
numerous,  he  says,  were  of  Smith,  and  that,  although  he  saw  Smith  in 
company  with  Yrriberri  and  Inclan  at  the  warehouse,  he  saw  nothing 
which  led  him  to  suppose  that  the  later  were  even  the  consignees  of  the 
cargo.  This  testimony  of  the  witness  is  the  more  valuable,  because 
he,  like  the  other  witnesses,  had  the  benefit  of  first  seeing  the  letters 
of  Arismendi,  to  whose  handwriting  he  deposes ;  and  he  testifies  to 
positive  facts  which  are  wholly  inconsistent  with  any  other  idea  than 
that  Smith  was  managing  his  own  business,  though  with  the  aid,  it 
may  be,  of  both  Yrrit^rri  and  Inclan. 

(140)He  calls  hlimelf  foity-iriz  ywira  of  mge,  in  Felmiarj,  ]84&«— See  Doe.  L,  of  Mr.  Cur- 
Tallo'tfile-  Ofooarae  iie  oould  baTe  been  only  about  twentj-one  at  tbe  time  in  qoertioOi 
and  hia  petition  appears  to  have  been  that  of  a  mere  attendent  in  Trriberri'e  ooontinff-nom. 

(141)  See  De  Vafle's  depoaiUon,  in  K  5,  of  Mr.  CarYaUo's  filo. 
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This  conforms  to  the  testimony  of  Don  Juan  Antonio  Castanon, 
whom  Mr.  Carvallo styles  *'a  rich  proprietor.  (142.)  He  says,  fhat  **Irri- 
berri  and  Inclan  took  part  in  the  sales  of  the  cargo,  but  he  knows  not 
whether  they  were  agents  or  consignees  of  the  Macedonian,  subject  to 
the  orders  of  Arismendi." 

The  only  remaining  witness  of  this  collection  is  Don  Jos£  Santiago 
Basadre,  whose  station  as  ^*  first  deputy  of  commerce  of  the  province 
of  Arica"  seems  to  entitle  his  testimony  to  particular  respect;  and 
he  testifies  after  seeing  the  letters,  like  an  intelligent  witness  from 
his  own  personal  observation,  unaffected  by  them.  He  says  ^'  that  he 
both  saw  and  heard  that  Messrs.  Irriberri  and  Inclan  assisted  the  cap- 
tain of  Macedonian  in  making  sales  of  the  cargo  which  were  brought 
from  Canton  Arica,  but  that  the  captain  himself  made  the  contracts 
and  concluded  the  sales/'  He  adds  that  '<  he  was  ignorant  that  Irri- 
berri and  Inclan  acted  under  special  orders  from  Arismendi,  and  that 
he  has  only  at  this  moment,  learnt  from  the  letters  and  other  docu- 
ments which  have  been  shown  to  him,  that  the  latter  was  interested 
in  the  cargo." (1*^0 

Now,  considering  that  these  are  all  ex  parte  depositions,  taken  for 
the  express  purpose  of  proving  that  Arismendi,  by  his  agent,  had  the 
control,  notoriously  of  this  property,  as  it«  reputed  owner,  and  that 
the  Chilean  consul,at  whose  request  the  witnesses  were  examined,  had 
all  Tacna  to  select  from,  and  the  advantage,  besides,  of  being  able 
to  instruct  them  in  Arismendi's  pretensions,  by  putting  into  their 
hands  for  the  purpose  of  proving  them  authentic  letters  of  that  period, 
it  is  somewhat  remarkable  that  the  result  should  have  been  so  signal 
a  failure,  as  to  have  proved  very  clearly  the  precise  reverse  of  the  point 
which  Chile  sought  to  establish.  It  is  singular  that  Mr.  Carvallo 
should  have  considered  these  depositions  as  establishing  the  fact,  that 
*'  Irriberri  and  Inclan  performed  this  business  in  the  name  of  Aris* 
mendi." 

On  the  other  hand,  among  the  papers  of  Smith,  are  found  the 
original  rough  notes,  in  his  own  handwriting,  of  sales  made  at  Tacna 
from  March  22  to  May  7,  when  he  left  that  place,  and  of  the  sales  made 
at  Arequipa,  from  May  23  to  December  24, 1821.  (144  )  Al8o,an  original 
transcript  of  the  account  of  all  the  sales  made  at  Tacna,  as  rendered 
and  transmitted  by  Exhelme  and  Irriberri  to  Smith,  July  27,  1821| 
from  their  books,  and  apparently  under  the  signature  of  the  firm,  in 
which  the  cash  proceeds  are  expressly  siaied  as  received  by  Smith.  (145.) 
And  an  original  account  of  one  erreawith  Smith,  dated  at  Arequipa, 
March  20,  1822,  being  apparently  for  sales  made  at  that  place  after 
Smith  had  gone  to  Valparaiso.  (146.)  To  these  are  added  a  transcript 
from  Smith's  books  of  accounts,  of  sales  at  Tacna,  as  distributed  by  him 
among  the  several  shippers  to  whom  the  goods  belonged,  and  of  his 

(143)  See  hit  depoeition  in  K  5»  of  Mr.  Carvallo '•  file. 

(143)  No.  22  oi  Further  Proof  See  alao  W.  D.  Sohier't depoeition, identifying thepapen, 
No.  KK)  of  same.  The  sales  to  De  Valle  are  set  down  under  the  name  of  *'Don  Joae  Guterez 
It  Co."~See  below. 

(144)No.  24  of  Further  Proof,  W.  D.  Sohier'*  deposition  as  above  The  same  sales  are  here 
charged  to  *'Dan  Jose  de  Valle  y  Don  J.  Gutrexieux." 

(145)  No.25of  Farther  Proof  and  W.  D.  Sohier's  deposition  as  above.  See  also  Smith's 
rough  memorandum  of  his  own  sales  at  Arequipa.  No  23  of  Farther  Proof  and  W.  D. 
Sohier's  deposition  as  above. 
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accounts  cjirrent  with  the  same  parties  ;  and  evidence  of  the  farther 
contents  of  said  hooks,  so  far  as  they  are  material  to  the  present 
inquiry.(147.) 

Under  the  letter  N  is  a  deposition  of  one  Antonio  Jose  Fernandez, 
which  seems  to  he  worse  than  a  failure. 

This  witness  testifies,  in  1842,  that  ''  having  had  in  his  hands,  last 
year,  in  the  months  of  September  and  October,  various  documents 
relative  to  the  schooner  Macedonian,  which  Admiral  Cochrane  of  the 
Chilean  squadron  had  captured  in  the  year  twenty ,  he  knows  and  is 
certain,  on  account  of  having  seen  it,  that  the  cargo  on  board  the  Mace- 
donian belonged  to  the  Spanish  house  of  Ariamendi  and  Abadia^  cuy^ 
cording  to  a  sworn  deposition  contained  in  the  proceedings  which  were 
shovm  to  him  in  those  months  by  Don  Antonio  Hernandez,  which 
deposition,  under  oath,  was  made  by  Don  Elisabet  Smith,  captain  of 
the  said  vessel  Macedouian." 

Who  Don  Antonio  ^ernandez  is,  and  why  he  is  not  produced  with 
his  document,  we  are  not  told.  Nor  is  any  further  explanation  given 
of  what  the  proceedings  were  which  caused  Don  "  Elisabet  Smith"  to 
give  such  remarkable  testimony.  This  government  has  not  before  been 
informed  that  the  bri^  Macedonian,  with  a  cargo  on  board,  had  ever 
been  captured  by  Lord  Cochrane.  If  the  witness  speaks  truth,  there 
would  seem  to  be  some  new  cause  of  claim  against  Chile,  which  has 
not  yet  been  brought  forward.  The  witness  lays  the  event  as  having 
happened  in  the  year  twenty ;  but  the  Chilean  consul  at  Lima,  who 
obtaiDed  this  valuable  piece  of  testimony,  and  describes  in  his  petition 
exactly  what  he  wishes  the  witness  to  swear  to,  states  the  capture  in 
1819,  and  says  particul|trly,  that  he  is  under  the  necessity  of  proving 
that  his  witness  saw  a  document  by  which  Smith  ^^ declares"  (he 
leaves  out  the  oath  which  the  witness  puts  in,)  '^  that  the  cargo  then 
on  board  that  vessel  belonged  to  Abadia  and  Arismendi,  natives  of 
Spain. "(148.)  Now,  in  that  year,  although  Lord  Cochrane  did  not  cap- 
ture the  brigy  he  did  seize  upwards  of  $140,000  of  specie  belonging  to 
her  cargo;  and  also  the  person  of  Smith,  whom  he  kept  prisoner  on 
board  the  0*Higgins,  until  he  had  compelled  him  to  sign  a  paper  to  the 
effect  described  in  the  consul's  petition.  This  extorted  document  was 
the  principal  foundation  of  a  sentence  of  condemnation  in  that  case,  for 
which  Chile  has  since  made  atonement. (149.)  And  it  may  fairly  be  pre- 
sumed that  this  was  the  very  paper  which  Don  Antonio  Jose  Fernan- 
dez saw  in  1841,  (if  he  saw  anything.)  either  in  the  record  or  some 
copy  of  the  record,  of  the  proceedings  in  that  case.  But  it  is  some- 
what surprising  that  an  attempt  should  now  be  made  on  the  part  of 
Chile  to  use  that  piece  of  evidence  again,  and  especially  to  apply  it  to  the 

(147)  See  Jno.  S  Tjtler'i  deposition,  No.  92,  and  thecopiei  of  accounts  therein  referred  to, 
Nob.  TZ  tb  91  of  Further  Proof.  Alio,  Henrj  Famum's  deposition  identifying  the  booki 
from  which  the  tranBcripts  are  made.  No.  102  of  Further  Proor.  See,  also,  letters  from  Smith 
at  Arequipa  to  his  nephew,  Howe,  at  La  Pez,  dated  Jane  20,  June  29  and  July  1, 1821,  Nos. 
55  and  57  of  Further  Proof  and  deposition  of  Miller  and  Henry  Farnum  to  prove  sanae. 
Nos.  101,  102  of  Further  Proof. 

n46)  See  the  letter  of  the  consnT,  dated  Lima,  July  1, 1842,  in  Doc.  N  of  Mr.  Carrallo's  file. 

(149)  Mr.  Carvallo  is  referred  to  the  record  of  the  prize  court  in  that  case,  and  the  correspon- 
dence formerly  had  on  that  subject  between  the  ffovemments.  Also,  to  a  copy  of  the  cer- 
tificate in  question,  No.  31  of  Further  Proof,  and  the  deposition  of  W.  D.  Sohier,  No.  100  of 
Further  Proof,  respecting  said  copy  ;  and  to  Smith's  protest  of  April  27, 1819,  No.  32  of  Far- 
ther Proof. 
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cargo  brought  from  Canton^  in  1821,  when  it  related  to  the  proceeds  of 
a  cargo  carriedfrom  Boston  in  1818.  Yet  his  excellency  has  judged 
this  deposition  of  Fernandez  of  sufficient  importance  to  set  it  out  at 
length  in  his  memorial,  and  seriously  suggests  that  the  paper  it  de- 
scrioes  as  sworn  to  by  Smith,  "was  probably  one  of  the  documents 
which  Capt.  Smith  left  in  Peru  to  Don  Pedro  Abadia  and  Don  Jose 
Arismendi^'*  for  the  purpose  of  enabling  them  to  reclaim  the  property, 
if  circumstances  should  permit,  and  that  it  had  probably  been  stolen 
by  the  widow  of  Abadia,  from  the  file  in  the  treasury  department  of 
Peru,  with  the  design  suggested  concerning  the  other  papers,  of  sell* 
ing  it  to  the  North  American  claimants.  But  this  theory  seems  to 
forget  that  while  Smith  was  yet  in  Arequipa  conducting  the  sales,  or 
at  Valparaiso  prosecuting  his  chiims,  both  Abadia  and  Arismendi  fled 
the  country,  and  never  returned  to  it  till  several  years  after  Smith's 
return  to  Boston ;  nor  is  any  satisfactory  reason  shown  why,  if  such  a 

Eaper  were  in  the  possession  of  the  widow  of  Abadia,  she  should  not 
ave  been  compelled  by  the  Peruvian  government  to  produce  that,  as 
she  was  to  produce  other  papers,  at  the  request  of  the  Chilean  minister. 
The  documents  under  ti.e  letter  J  are  nothing  more  than  a  brief 
correspondence  at  Lima,  in  1842,  between  the  resident  minister  of 
Chile  and  Don  Juan  Bautiste  Lavalle,  in  which  the  latter,  in  answer 
to  a  leading  inquiry,  states  that  whilst  in  command  of  the  depart- 
ment of  Arequipa  the  viceroy  of  Peru  communicated  to  him  the  per- 
mission granted  to  the  Spaniard  Don  Pedro  Abadia,  to  import  into 
Arica  a  cargo  of  Asiatic  goods  ;  and  that  he,  consequently,  gave  the 
necessary  orders  to  the  authorities  and  officers  of  that  port  Tor  their 
admission. 

This  seems  to  be  of  no  importance  in  the  case,  except  as  confirma- 
tion of  the  fact  that  the  cargo  of  the  Macedonian  was  lawfully  entered 
and  landed  by  the  permission  and  authority  of  the  government  then  ex- 
isting in  Peru. 

Another  collection  of  documents  under  the  letter  0  seems  to  be  re- 
lied upon  by  Mr.  Carvallo,  as  rendering  *•  unquestionable  "  the  posi- 
tions assumed  in  his  memorial.  He  regards  them  as  evidence  that 
Smith  and  Arismendi  jointly  addressed  a  petition  to  the  general  in 
chief  of  the  Spanish  army  of  Upper  Peru,  for  leave  to  export  to  San 
Bias,  or  Acapulco,  some  remaining  portions  of  the  Canton  cargo,  as 
well  as  to  export  a  sum  in  specie  proceeding  from  the  sales.  Whence 
he  would  infer  either  that  Arismendi  was  sole  owner  of  the  cargo,  and 
Smith  his  agenty  or  that  there  was  a  joint  partnership  interest  subsist- 
ing between  them,  or,  at  least,  that  Arismendi  had,  in  some  form, 
a  specific  interest  and  right  of  control.  Which  of  these  alternative  in- 
ferences he  would  draw  is  not  distinctly  stated,  though  the  gc  neral  drift 
of  his  argument  is  to  make  out  that  the  property  was  entirely  Spanish. 
On  examining  these  papers,  they  appear  to  contain  official  copies  of 
two  several  orders  from  the  said  general  in  chief,  dated  on  ditierent 
days  ;  the  one  relating  to  a  petition  of  Eliphalet  Smith,  rtspecting  the 
concerns  of  the  Macedonian,  the  other  to  a  petition  of  one  ^'Manuel 
Martinez  del  Campo,  agent  of  Don  Jose  de  Arismendi,"  wh'ch  re- 
lates to  the  landing  of  the  cargo  at  MolliendO|  from  the  ship  Admiral. 
This  last  order  is  dated  July  14,  1821,  and  appears  to  have  no  con- 
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nexion  with  Smith,  or  the  voyage  of  the  Macedonian.  That  ,whieh 
does  concern  the  affairs  of  the  Macedonian,  bears  date  November  23, 
of  the  same  year,  and  is  preceded  by  the  following  heading  :  *'  General 
in  chief  of  the  army  of  Upper  Peru:  I  transcribe  for  your  informa- 
tion, for  its  fulfilment,  and  for  the  consequences  which  may  follow, 
the  mandate  issued  in  the  proceedings  relative  to  the  license  granted  to 
Don  Jose  Arismendi,  and  the  supercargo  of  the  schooner  Macedonian, 
Don  Eliphalet  Smith."  After  which  follows  the  order,  viz:  "Head 
quarters  of  Arequipa,  November  23,  1821.  Having  seen  these  pro- 
ceedingSy  and  the  solid  reasons  set  forth  by  the  collector  of  the  national 
custom  house  in  this  city,  Don  Eliphalet  Smith,  captain  and  super- 
cargo of  the  schooner  Macedonian  has  permission  to  pursue  his  voyage 
to  the  ports  of  San  Bias  and  Acapulco,  with  the  remainder  of  the 
goods  which  he  assserts  he  cannot  dispose  of  here^  or  in  the  interior ; 
let  the  necessary  permits  be  drawn  up  in  his  favor,'* 

Now,  the  question  is,  on  whose  petition  this  order  was  granted,  and 
Mr.  Carvallo  quotes,  on  that  point,  only  the  introductory  sentence 
above  set  forth,  preceding  the  words  '*  headquarters,"  &c.  But  that 
sentence  is,  manifestly  the  mere  report  of  some  subordinate  to  whom 
the  general  in  chief  had  referred  for  some  information.  In  answer, 
he  says:  "I  transcribe  the  mandate  issued,"  &c.,  and  this  mandate 
he  speaks  of  as  ^^ relating  to  the  license  granted^**  (fee.  What  license 
is  meant  ?  Undoubtedly  the  license  formerly  granted  by  the  govern- 
ment for  the  importation  of  goods  from  Asia,  The  oflScer,  it  is  true, 
speaks  of  that  as  if  it  had  been  granted  to  Arismendi  and  the  super- 
cargo Smith,  jointly.  But  the  copies  of  the  documents  themselves, 
produced  on  the  part  of  Chile,  show  clearly  what  the  actual  course  of 
the  business  was,  and  a  correct  understanding  of  it  may  be  material 
in  some  aspects  of  the  case. 

It  appears  by  one  of  these  documents,  that  the  government  had  made 
a  public  offer  to  all  persons  engaged  in  commerce  at  Lima,  to  receive 
their  proposals  for  special  permissions  to  make  certain  importations 
on  payment  of  the  duties  in  advance,  and  such  other  terms  as  might 
be  agreed. (150)  In  pursuance  of  this  invitation,  Arismendi  made  a 
proposal  for  liberty  to  import  goods  from  Asia,  to  an  amount  not  ex- 
ceeding |200, 000  of  first  cost  in  Asia,  in  one  or  two  vessels  of  any 
nation  he  might  choose.  This  proposal  was  accepted  by  a  decree, 
dated  October  30,  1819,  on  the  condition  of  his  paying  |200,000  into 
the  public  treasury ;  |50,000  as  a  bonus,  and  $150,000  by  way  of  loan, 
to  be  repaid  to  him  out  of  duties,  as  they  should  accrue  on  importa- 
tions made  under  that  authority,  so  far  as  they  might  go,  and  for  the 
residue  as  they  should  accrue  on  his  importations  generally ;  and  a 
contract  was  made  accordingly,  between  liim  and  the  government, 
about  the  first  of  November.  This  arrangement  Smith  was  no  party 
to ;  but  about  three  weeks  after,  he  made  his  contract  with  Arismendi, 
of  November  25,  1819,  for  the  right  to  make  that  importation  in  the 
Macedonian. (151)    And  same  mandate  was  afterwaras  issued  by  the 

(150)  See  Doc.  B  of  Mr.  Carvallo's  file,  being  a  copy  of  the  record  of  the  proceedingB 
which  terminated  in  the  contract  between  Arismendi  and  the  government  of  Peru,  under  the 
Vice  Hoy' 8  decree  of  October  30,  1819. 

(161)  Doc.  E  6  of  Mr.  CarvaUo's  file. 
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proper  authorities,  authorizing  the  entry  at  the  custom  house  in  Arica, 
of  the  particular  cargo  brought  in  that  vessel  from  Canton.  The  re- 
port above  quoted,  refers  to  that  mandate  ;  and,  referring  to  it  as  a 
mandate  relative  to  the  proceedings  under  the  license,  the  reporting 
officer  miadeacribes  the  license,  which  is  thus  incidentally  spoken  of, 
as  one  granted  to  Arumendi  and  Smith  jointly y  whereas  it  was,  in 
fact,  granted  to  Arismendi  alone ;  though  by  a  subsequent  contract, 
between  him  and  Smith,  the  latter  became  deputed  to  execute  the  au- 
thority. At  the  date  of  the  order  of  November  23,  1821,  he  had  in 
facty  executed  it,  and  the  goods  had  been  entered  by  the  permission  of 
the  proper  authorities.  These  goods  he  had  partially  sold,  at  Tacna, 
La  Paz,  and  Arequipa,  for  account  of  the  respective  shippers,  and  he 
then  wished  to  export  the  remainder  to  San  Bias  and  Acapuico,  and 
the  question  is,  who  made  the  application  for  leave  to  do  so  ?  Mr. 
Carvallo  infers  that  it  was  made  by  Arismendi  and  ^m\i\i  jointly  ;  and 
he  speaks  of  the  permission  as  granted  to  them ;  and,  assuming  this 
fact,  uses  it  as  evidence  of  el  joint  interest,  admitted  by  both  parties  in 
the  disposition  of  the  cargo.  But  he  grounds  this  inference  wholly  on 
the  language  of  the  report  before  mentioned,  which  precedes  the  order. 
This  department,  on  the  other  hand,  infers, /rom  the  language  of  the 
order  itself ^  that  it  was  issued  on  the  sole  petition  of  Smith,  since  he 
is  the  person  who,  by  the  terms  of  the  order,  has  permission  to  pursue 
his  voyage,  and  the  necessary  permits  are  directed  to  be  issued  in  his 
favoTy  and  no  mention  whatever  is  made  of  Arismendi  as  a  party  to 
this  permission.  The  document,  therefore,  so  far  as  it  goes,  instead 
of  affording  an  argument  in  favor  of  a  proprietary  interest  in  the 
cargo,  possessed  or  represented  by  Arismendi  as  well  as  Smith,  rather 
tends  to  establish  the  opposite  conclusion,  and  to  confirm  the  other 
evidence,  which  goes  to  show  that  Smith,  exclusively,  was  managing 
the  whole  business  of  disposing  of  the  cargo  as  a  property  in  which 
Arismendi  had  no  proprietary  interest  or  right  of  control. 

The  language  of  the  concluding  part  of  the  order,  a  part  of  which 
is  also  cited  by  Mr.  Carvallo^  deserves  to  be  noticed  as  elucidating  the 
true  position  of  the  parties.  After  directing  the  issuing  of  the  necefr* 
sary  permits  to  Smith,  it  proceeds  thus :  "  The  said  supercargo  to  re- 
main subject  to  the  liabilities  which  he  may  incur,  as  soon  as  an  account 
shall  be  rendered  by  the  superior  authority  of  the  viceroy,  of  the  surti 
total  of  the  duties  which  he  must  pay,  on  account  of  the  arrival  and  im- 
portation of  the  cargo,  and  also  (if  it  shall  be  subject  to  the  same) 
for  the  right  of  exportation,  for  which  purpose  a  certified  copy  of  the 
proceedings  must  be  forwarded." 

From  this  it  would  seem,  that  the  precise  amount  of  the  duties  pay- 
able to  the  government  on  this  particular  importation,  and  also  for 
the  exportation  of  such  part  as  might  be  exported,  was  still,  for  some 
reason  not  explained,  an  unsettled  question  between  Smith  and  the 

fovernment;  that  Smith  was  considered  personally  liable  for  those 
uties,  and  that  the  subject  of  the  amount  was  referred  to  the  supreme 
government. 

The  order  then  proceeds :  •*  And  as  to  the  permission  which  is  so- 
licited, in  the  same  way^  for  the  embarcation  of  the  sum  of  |5,000,  it 
is  granted,  for  the  reasons  set  forth,  notwithstanding  the  positive  pro- 
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hibitions  on  the  subject,"  [i.  e.,  as  to  the  exportation  of  specie  gener- 
ally,] **with  the  understanding  that  the  duties  stipulated  in  the 
contract,"  [i.  e  ,  the  "original  contract  between  Arismendi  and  the 
government,]  "  are  to  be  paid  without  requiring  security  therefor, — 
since  the  treasury  is  safe,  with  the  $150,000  which  Don  Jose  de  Aris- 
mendi has  advanced."  This  is  the  only  mention  made  of  Arismendi 
throughout  the  order. 

Mr.  Carvallo,  though  citing  this  language  as  important,  does  not 
state  what  particular  inference  he  would  have  drawn  from  it.  But  it 
appears  to  be  in  entire  accordance  with  the  language  and  the  effect  of 
the  contract  between  Arismendi  and  the  government,  as  understood  by 
this  department.  Arismendi  agreed  to  pay  into  the  treasury,  when  he 
made  his  contract,  |150,000,  which,  if  paid,  was  standing  to  his  credit 
at  the  custom  house,  reimbursable  out  of  future  duties.  The  officers 
of  the  government,  therefore,  in  effect  say,  that,  although  Captain 
Smith  is  personally  bound  and  liable  to  the  government  for  the  duties 
on  his  cargo,  when  their  amount  shall  have  been  settled  by  the  proper 
authority,  yet  he  shall  not  be  held  to  give  any  bond  or  other  new  seen- 
rity,  because  the  trea,sury  is  safe  enough  with  the  security  formerly 
given  by  Arismendi^  to  whose  account  with  the  government  the  duties, 
when  collected,  on  this  particalar  cargo,  must  go,  by  force  of  the  con- 
tract between  the  government  and  him. 

A  document  found  among  Smith's  papers  serves  further  to  elucidate 
this  view  of  the  relative  position  of  the  parties.  It  is  an  account  of 
the  duties,  as  they  appear  to  have  been  made  up  and  claimed  at  the 
custom  house,  in  June,  1822,  charged  as  a  debt  due  from  Smith  to  the 
government,  for  Arismendi. (152.) 

The  official  copy  of  these  orders  appears  to  have  been  obtained  in 
February,  1846,  upon  the  application  of  the  Chilean  consul  at  Tacna 
to  the  prefect  of  Arequipa,  asking  for  any  documents  that  might  be 
found  connected  with  the  voyage  of  the  Macedonian  ;  and  it  represents 
that,  among  the  papers  obtained  in  Tacna,  are  indicia  that,  in  the 
archives  of  Arequipa  must  be  found  orders  from  the  Spanish  govern- 
ment to  the  intendant  of  Tacna,  issued  o^  the  instance  of  Arismendi, 
for  the  landing  of  the  goods  brought  in  the  Macedonian^  and  petitions 
addressed  by  said  Arismendi^  or  his  agent,  relative  to  the  departure  of 
said  vessel,  and  of  another  which  came  to  Arismendi  from  Eng- 
land.(153.) 

The  prefect  answers,  that  he  has  annexed  a  copy  of  the  only  papers 
found  in  the  archives  of  this  office  relative  to  the  license  which  the 
Spanish  government  granted  to  the  captain  of  the  North  American 
schooner  Macedonian  to  pursue  his*  voyage,  &c.  also  for  the  landing  of 
the  cargo  of  the  ship  Admiral.  (154.) 

It  may  be  safely  inferred,  therefore,  that  all  the  documents  have 
been  produced  which  now  exist ;  and  they  turn  out  to  be  an  order  for 
the  landing  of  the  cargo  of  the  ship  Admiral,  issued  on  the  petition 

(152)  No.  33  of  Further  Proof. 

(153)  See  the  consurs  letter,  dated  Tacna,  Febniaiy  12,  1846,  In  document  0,  of  Mr.  Car- 
yallo  8  file. 

( 1 64)  See  the  answer  of  the  prefect,  dated  Areqnipa,  Febraary  19, 1846,  In  document  O  of 
Mr.  CarveJlo'g  file.     And  as  additioDal  evidence  that  Smith  conducted  his  own  business* 
In  his  own  name,  and  not  as  an  attorney  of  Arismendi,  see  his  letter  to  Captain  Ridgeley 
Hruaiy  26,  1822,  No.  69,  of  Further  Proof. 
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of  ArismendVs  attorney,  and  an  order  for  leave  to  Captain  Smith  to 
pursue  his  voyage  with  hia  remaining  goods,  issued,  apparently,  on  his 
own  petition,  without  any  intervention  of  Arismendi's  attorney.  So 
that  this  must  be  regarded  as  another  failure,  on  the  part  of  Chile,  to 
establish  the  point  set  up. 

Another  piece  of  testimony,  which  Mr.  Carvallo  seems  to  regard  as 
of  great  weight,  is  that  of  Don  Manuel  Antonio  Figuerroa,  taken  at 
Santiago,  in  March,  1846,  on  written  interrogatories  proposed  in  be- 
half of  the  Chilean  government,  after  nocice,  as  is  stated,  to  the  charge 
d'affaires  of  the  United  States,  as  the  adverse  party,  but  who  does  not 
appear  to  have  attended,  and  who,  if  he  had  attended,  could  not  pos- 
sibly have  been  instructed  on  the  particular  subjects  inquired  of  ^o  as 
to  make  his  attendance  useful. (155) 

This  witness,  it  appears,  is  seventy  years  of  age,  and  he  begins  by 
testifying  that  he  is  not  dependent  on,  and  draws  no  salary  from,  the 

Sublic  treasury  of  Chile.  He  also  states  that,  during  a  former  resi- 
ence  in  Lima,  he  had  frequent  communication  with,  and  an  open 
friendship  for,  Don  Pedro  Abadia,  fleeter  of  the  Philippine  Company; 
and  that  Arismendi  lived  in  the  house  with  Abadia  as  a  partner  in 
the  business. 

In  answer  to  an  inquiry  on  the  subject,  he  says  ''  he  is  quite  cer- 
tain, from  having  read  then  and  since  the  regulations  of  said  company, 
that  it  enjoyed  the  exclusive  privilege  of  importing  merchandise  from 
China  into  the  ports  of  Peru  open  to  foreign  trade  ;  and  that  no  one 
could  import  such  goods,  even  by  agreement  with  or  assent  to  the 
monopolists,  without  royal  license." 

This^  if  the  fact  be  anywise  material,  might  and  should  be  estab- 
lished by  an  authentic  copy  of  the  regulations  themselves,  instead  of 
the  recollections  of  an  aged  witness.  The  view  taken  of  the  case, 
however,  by  this  department,  will  probably  satisfy  Mr.  Carvallo  that 
the  fact  is  not  material. 

In  answer  to  a  leading  interrogatory,  he  further  says,  ^^that  he  is 
certain  that  in  the  year  1821,  among  other  voyages  to  China,  one  was 
prepared  by  the  house  of  Abadia,  in  which  various  Spaniards  residing 
m  Peru  were  interested,  for  which  purpose  they  employed  the  brig 
Macedonian,  under  the  North  American  flag,  and  intrusted  to 
Eliphalet  Smith,  supercargo,  who  was  to  touch  at  Panama  and  San 
Bias  before  going  to  Canton,  according  to  the  orders  received  from 
Abadia." 

To  another  interrogatory,  equally  leading,  he  says,  ^^  it  is  certain 
the  brig  sailed  from  Callao  at  night,  so  that  she  might  not  be  cap- 
tured by  the  Chilean  squadron  then  lying  off  the  port;  and  that,  having 
forgotten  to  take  the  register  of  the  vessel,  which  was  lodged  with  the 
private  secretary  of  the  viceroy,  she  returned  to  Callao,  after  having 
got  about  nine  miles  off,  and  landed  Smith,  who  having  apprized 
Abadia  of  the  affair,  the  latter  went,  about  two  o'clock  a.  m.,  to  the 
viceroy's  palace,  entered  his  sleeping  apartment,  and  succeeded,  even 
at  that  hour,  in  obtaining  the  register,  so  that  the  voyage  might  be 
renewed,  which  was,  in  fact,  done  that  very  night." 

The  witness,  however,  does  not  pretend  that  he  had  any  personal 

155  Doc.  P.  3,  of  Mr.  Oarvallo'i  file. 
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knowledge  of  these  remarkable  facts,  but  says  ^^  he  was  made  ac^ 

?uainted  with  them  the  next  day  by  Abadia  himself,  who  assured 
im  that,  notwithstanding  the  intimate  friendship  and  confidence  be- 
stowed upon  him  by  the  viceroy,  Pezuela,  the  latter  blamed  him  very 
much  for  the  liberty  he  had  taken  in  interrupting  his  slufnbers  at 
unreasonable  hours." 

This  seems  to  have  been  pardonable  in  the  viceroy,  especially  con- 
sidering that  the  paper  is  not  said  to  have  been  in  the  viceroy's  sleq}- 
ing  apartment^  but  to  have  been  lodged  with  his  secretary ;  for  what 
purpose  it  is  difficult  to  imagine,  since  the  viceroy  and  his  secretary 
can  hardly  be  presumed  to  have  usually  been  the  personal  depositaries 
of  the  papers  of  merchant  ships  trading  in  his  dominions.     The  whole 
story  professed  to  have  been  mere  hearsay  at  the  time,  and  to  be  now 
the  reminiscence  of  that  hearsay^  after  a  lapse  of  the  quarter  of  a  cen- 
tury.    But  if  it  were  a  true  statement  of  facts,  the  facts  themselves 
would  have  no  tendency  to  prove  whether  Abadia  was  acting  upon  a 
personal  interest  of  his  own,  or  as  the  usual  commercial  agent  and 
consignee,  as  well  as  personal  friend,  of  Smith.     The  circumstance  of 
sailing  at  night  to  elude,  as  the  witness  infers^  the  vigilance  of  the 
Chilean  squadron,  is,  however,  commented  upon  by  Mr.  Carvallo  as  a 
circumstance  of  great  suspicion.     But  it  appears  to  be  sufficiently 
answered  by  the  fact  that  the  brig  had  a  more  efficient  protection 
against  capture  than  the  cover  of  night,  since  she  sailed  under  convoy 
^  the  United  States  frigate  of  the  same  name^  commanded  by  Captain 
Downes  ;  and  that  fact  is  a  sufficient  guaranty  that  no  breach  ofbloch^ 
ade  or  other  impropriety  was  committed  on  her  part  in  sailing  as  she 
did.     The  fact  that  she  sailed  under  that  convoy  is  stated  in  a  private 
letter,  written  at  the  time  ;(156)  but  it  is  also  now  legally  proved  by  the 
testimony  of  Captain  Downes,  and  he  deposes  that  there  was  neither 
an  acknowledged  blockade,  nor  a  Chilean  squadron  off  Callao  at  that 
time;  while  Figuerroa's  imaginary  reminiscences  about  Smith's  sail- 
ing at  night  and  returning  for  his  papers,  are  refuted   by  positive 
facts^  sworn  to  by  Captain  Downes,  which  show  the  absolute  impossi- 
bility of  those  supposed  occurrences.  (157) 

A  further  reminiscence  of  the  witness  is  in  answer  to  another  lead- 
ing inquiry,  '^  that  a  few  days  after  May  9,  1821,  when  Abadia's 
money  was  captured  in  the  valley  of  Sitana,  he  heard  him  complain 
bitterly  of  the  injury  which  Captain  Smith  had  done  him,  by  being 
captured  by  the  enemy,  on  his  way  to  Arequipa,  by  a  course  which 
the  Chilean  squadron  might  cut  off  from  the  sea.  That  he  heard  the 
same  complaints  from  Don  Pedro  Mareno  Alterrara,  Don  Damuso 
Arias,  and  Don  Francisco  Ichagnes,  who  were  interested  in  th.  same 
voyage  ;  and  that  Abadia  imputed  the  capture  of  his  treasure  to  the 
negligence  and  apathy  of  Captain  Smith." 

According  to  this,  it  would  seem  that  a  host  of  Spaniards  were 

(156)  Letter,  Mercier  to  Ellcrj,  dated  Panama,  January  11,  1820,  document  QG.  accom- 
panying the  memorial  of  T.  C.  Amory  and  others.  The  letter  does  not  directly  state  the 
fact  of  the  convoy,  but  states  that  he  himself  left  Lima  on  the  5th  ultimo,  and  was  a  pas- 
senger in  the  frigate  Macedonian,  and  refers  to  Smith  as  in  company,  and  to  the  freight 
which  might  be  got  at  Panama  for  San  Bias,  if  Captain  Downes  would  wait  for  it. 

(157)  Deposition  of  Ck>mmodore  Downes,  No.  96  of  Further  Proof. 
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engaged  in  this  enterprise.  But  the  effect  of  this  answer  seems  to  he 
oonsiderahly  qualified  hy  the  next,  which  strikingly  disappoints  the 
interrogatory  on  which  it  is  founded.  The  witness  is  asked  whether 
lie  did  not  also  hear  Abadia  and  other  persons  interested  in  the  cargo 
of  the  Macedonian  complain  of  the  conduct  of  Captain  Smith  in  con- 
sequence of  his  having  carried  off  the  greater  part  of  the  property 
without  rendering  them  any  account  thereof?  His  answer  is  that  he 
heard  no  one  complain  of  that. 

The  interrogatory  itself  admits  a  fact  of  some  importance  ;  and  the 
evidence  of  Smith's  accounts  and  letters  shows  that  he  not  only  ren- 
dered no  account  of  the  greater  part  of  the  property  to  those  numerous 
Spaniards,  hut  that  he  rendered  no  account  of  any  of  it  to  them,  but 
both  accounted  for  and  remitted  aU  the  net  proceeds  that  the  seizures 
and  confiscations  of  Chile  and  Peru  had  left  to  him  to  the  merchants  of 
Boston  and  Canton,  whose  funds  had  purchased  a  cargo  shipped  in 
their  names.  (158)  Yet,  though  numerous  Spaniards  were  clamorous, 
according  to  the  witness,  for  the  loss  of  their  property  in  the  |70,000 
seized  at  Sitana^  and  even  blamed  Smith  for  being  captured  by  an 
armed  force,  not  one  of  them  uttered  a  murmur  of  complaint  when  he 
himself  carried  off  the  entire  residue  of  the  proceeds  of  the  cargOy 
amounting  to  a  much  larger  sttm,  and  paid  it  all  over  to  divers  citizens 
of  the  United  Stages  as  thtir  prope*  ty.  The  deposition^  therefore,  as  it 
stands,  supposing  such  hearsay  were  evidence  at  all,  is  suicidal,  when 
viewed  in  connexion  with  a  fact  beyond  dispute,  and  which  the  inter- 
rogatory itself  admits. 

One  document  more,  marked  Q,  completes  the  evidence  filed  by  Mr. 
Garvallo.  This  is  an  authenticated  copy  of  the  record  of  proceedings 
in  the  case  of  Don  JosS  Ignacio  Palacios,  who,  in  June,  1822,  sought 
to  obtain  a  decree  directing  the  payment  of  a  sum  which  he  alleged  to 
belong  to  him  out  of  the  proceeds  of  that  part  of  the  cargo  of  the 
Macedonian  which  had  been  consigned  to  Thwaites,  at  Lima,  in  whose 
hands  the  said  proceeds  were  confiscated  to  the  use  of  the  State,  as  the 
alleged  property  of  Arismendi,  as  appears  by  the  record  of  proceed- 
ings in  that  case,  (Doc.  I.)  Palacios,  in  this  process,  states,  under 
oath,  that  he  delivered  $20,000  to  Arismendi  to  be  invested  in  mer- 
cantile adventures,  and  that  $5,000  of  it  was  put  into  the  voyage  of 
the  Macedonian  to  Canton.  He,  therefore,  seeks  a  decree  against  the 
property  in  the  hands  of  Thwaites,  and  also  against  Arismendi ;  but 
he  failed  in  both  branches  of  his  suit.  So  that  this  document,  so  far 
as  it  goes^  rather  tends  to  prove  that  one  Spaniard,  at  least,  had  not 
the  interest  he  pretended  in  the  cargo  of  the  Macedonian. 

(168)  John  8.  Tyler's  depOBition,  No.  92  of  Farther  Proof,  and  copies  of  aooountB  current 
therein  referred  to,  Nob.  82  to  9  L  of  same.  Also  the  following  letters,  Smith  to  Ellery, 
Tacna,  April  26,  1821;  Arequipa,  August  3,  1821,  August  17,  1821  ;  Molliendo,  August 
29,  1821 ;  Arequlpa,  October  25,  1821,  November  27,  1821,  November  29,  1821,  Dccem- 
9,  1821.  From  United  States  frigate  Constellation  at  sea,  without  date  of  day ;  Valparaiso, 
March  28,  April  19,  1822,  January  11,  1823.  Also  letters  of  March  16,  1823,  to  Mr. 
Gushing,  of  the  firm  of  Perkins  k  Co.,  Canton  ;  to  Mr  Russell,  Mr.  Hart,  and  Messrs.  Pit- 
man &  Qordon,  of  some  place.  The  copies  of  the  foregoing  are  Nos.  46  to  61  and  61  to  64 
of  Further  Proof,  and  are  authenticated  by  the  depositions  of  C.  H  Miller  and  Henry  Far- 
num.  Nob.  101  and  102  of  Further  Proof.  See  also  invoice  and  bill  of  lading  of  remittance 
to  Paqua's  agent,  Nob  29  and  30  of  Further  Proof,  and  Coit's  receipt  for  proceeds  of  his 
adventure,  marked  t,  accompanying  memorial  of  T.  C.  Amory  and  others. 
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This  record,  however,  and  the  dreamy  recollections  of  Fignerroa, 
respecting  a  number  of  Spaniards  who  supposed  themselves  interested, 
may  have  a  slight  foundation  in  fact,  which  is  explained  by  the  fol- 
lowing documents  found  among  the  papers  of  Smith. (159)  They  are 
letters  to  him  from  Richard  J.  Cleveland,  a  citizen  of  the  United 
States,  by  which  it  appears  that  he,  being  in  Peru  at  the  time  of  the 
contemplated  voyage  to  Canton,  directed  Arismendi,  who  had  funds  in 
his  hands  belonging  to  Cleveland,  to  ship  |15,000  for  his  account  by  the 
Macedonian,  to  be  invested  for  him  at  Canton  and  returned  to  Peru; 
that  he  was  afterwards  given  to  understand  by  Arismendi  that  he  had 
done  so,  not  in  Cleveland's  own  separate  name,  but  as  parcel  of  the 
larger  shipment  which  Arismendi  pretended  to  have  made  in  his  own 
name  at  San  Bias.  Cleveland  appears  to  have  rested  on  this  infor- 
mation, and  to  have  supposed  himself  interested  in  the  voyage  under 
and  through  Arismenai,  until  he  was  induced,  by  seeing  Smith's 
remittances  from  the  proceeds  of  the  cargo  coming  to  Ellery  and 
others  in  Boston,  and  not  even  a  letter  for  himself,  to  address  Smith, 
who  was  still  in  South  America,  on  the  subject.  The  answer  in- 
formed him  for  the  first  time  of  the  fact,  that  no  funds  whatever  had 
been  shipped  by  Arismendi ;  and  he  then  perceived,  as  his  reply 
shows,  that  he  had  been  cruelly  duped  by  a  man  who  appears  to  have 
deceived  everybody  who  dealt  with  him.  At  a  later  period,  it  seems 
that  Cleveland,  supposing  it  possible  that  Smith  might  nevertheless 
be  accountable  to  Arismendi  for  some  balance  resulting  from  their 
transactions,  commenced  a  suit  at  Boston  against  Arismendi,  in  which 
Smith  was  summoned  as  his  trustee,  the  effect  of  which  would  be  to 
atiach  whatever  funds  there  were,  if  any,  in  Smith's  hands  belonging 
to  Arismendi.  But  Smith  denied  that  he  had  any,  and  submitted 
himself  to  examination  upon  oath  ;  and  the  result  was  that  the  suit, 
after  pending  several  years,  was  dismissed,  by  the  consent  of  Cleve- 
land, as  one  from  which  nothing  could  be  got. (160) 

In  the  same  way,  it  is  by  no  means  improbable  that  Arismendi  may 
have  converted  to  his  own  use  the  money  of  other  persons,  both 
Spaniards  and  foreigners,  with  which  he  had  been  intrusted,  pretend- 
ing to  have  shipped  it  for  them  in  the  Canton  voyage ;  and  these  per- 
sons may.  have  supposed  themselves  interested  in  that  voyage  until 
they  became  informed  of  Arismendi's  failure  at  San  Bias  to  perform 
his  contract.  It  is  by  no  means  impossible  that  Abadia  himself  may 
for  a  time  have  been  deceived  by  his  partner  into  a  belief  that  the 
shipment  had  been  made.  The  probability  also  is,  that  Arismendi, 
who  had  failed  at  San  Bias,  was  not  easily  able  to  comply  with  his 
contract  with  the  government,  since  it  required  the  present  payment 
of  $200,000  in  cash  ;  and  that  if  he  did  so,  he  was,  at  least,  unable 
to  lay  out  of  so  large  a  sum,  and,  therefore,  that  he  sought  either  to 
raise  the  means  originally,  or  to  reimburse  himself  for  the  outlay,  by 

(159)  See  letters,  Cleveland  to  Smith,  New  York,  Augnut  7, 1822  ;  Lancaster,  MasB. ,  Angiut 
15,  1822 ;  Hamburg,  October  20,  1823,  Nos.  67  to  69  of  Further  Proof.  Also  W.  D. 
Sohier's  original  memorandum  of  Smith's  statement  to  him  of  that  tnmsaction,  No.  70  of 
Further  Proof,  and  the  deposition  of  said  Sohier,  No.  100  of  same. 

(160)  See  copy  of  record  of  suit  by  Cleveland  afainst  Arismendi  as  principal  and  Smith  as 
trustee,  No.  71  of  Further  Proof;  and  W.  D.  Sohier's  deposition  respecting  said  suit,  No. 
100  of  same. 
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selling  out  sliares  in  the  adventare  to  persons  who  were  ignrant  of  his 
failure  at  San  Bias,  and  would  furnish  him  with  money^  under  the 
idea  that  they  were  thereby  acquiring  an  interest  in  a  voyage  which 
promised  large  returns.  But  whether  he  applied  the  moneys  thus 
obtained  to  the  performance  of  his  contract  with  the  government,  by 
paying  them  into  the  public  treasury,  or  converted  them  to  other  uses 
of  his  own,  cannot  be  discovered  from  the  present  evidence.  It  may 
possibly  be  true,  therefore,  as  Figuerroa  deposes,  that  at  the  time  of 
the  news  of  the  seizure  at  Sitana,  Abadia  and  several  other  Spaniards 
may  have  supposed  themselves  interested  in  it  through  Arismeudi ; 
lut  if  so,  they  had  become  undeceived  at  the  later  period,  when 
Smith  was  remitting  the  proceeds  of  sales  to  his  employers  at  Boston 
and  Canton,  and,  therefore,  made  no  complaint  of  his  proceedings. 
The  suit  of  Palacios,  at  Lima,  seems  to  have  been  somewhat  similar 
in  principle  with  that  of  Cleveland,  at  Boston,  and  to  have  been  at- 
tended with  the  same  result. 

Every  particle  of  evidence  produced  on  the  part  of  Chile  has  now 
been  carefully  examined.  It  utterly  fails  to  prove  the  assertion  that 
Arismendi  and  Abadia  were  owners  of  the  Canton  cargo. 

It  establishes^  it  is  true,  the  fact  of  Arismendi's  contract  with  the 
government  of  Peru,  and  of  Smith's  sub-contract  with  Arismendi.  It 
exhibits  also  some  circumstances,  which,  until  they  are  explained  by 
further  evidence,  tend  to  show  performance  of  that  contract  on  Aris- 
mendi's part,  by  the  actual  embarcation  of  Ainds  at  San  Bias  for  the 
Canton  voyage ;  but  these  circumstances  are  all  explained  away  by 
the  state  of  Arismendi's  account  current  with  Smith,  and  by  other 
documents  known,  or  which  should  have  been  known,  to  the  Chilean 

government ;  so  that  all  the  evidence  is  perfectly  consistent  with 
mith's  sworn  statement,  in  1822,  and  his  uniform  representation 
afterwards,  that  Arismendi  broke  his  contract  at  the  very  inception  of 
the  voyage,  and  furnished  no  funds  whatever  to  be  invested  at  Canton 
for  his  account. 

The  burden  rested  on  Chile  to  establish  the  contrary  allegation.  It 
follows  that  she  has  wholly  failed,  upon  her  own  showing,  connected 
with  what  she  might  and  should  have  shown,  in  proving  her  main 
position. 

The  actual  claimant  might  perhaps  have  safely  rested  on  this  posi- 
tion of  the  case ;  but  he  has  gone  further,  and  after  first  proving  be- 
yond question  the  shipment  made  by  his  own  house,  he  has  proceeded 
to  exhibit  original  documents,  found  among  the  papers  of  EUery  and 
Smith,  which  serve  to  show  that  the  entire  Canton  voyage  was  com- 
posed of  real  shipments,  by  citizens  of  the  United  States  and  one 
Chinese,  of  goods  purchased  with  their  own  funds,  and  entrusted  to 
Smith,  to  bo  disposed  of  for  the  account  of  the  respective  shippers. 

In  addition  to  this,  he  haa  shown  by  copies  from  Smith's  original 
book  of  accounts  and  private  letters  relative  to  the  voyage,  that  the 
net  proceeds  of  the  sales  at  Tacna,  La  Paz,  and  Arequipa  came  to  his 
hands  ;  that  accounts  of  them  were  rendered  by  him  to  those  parties 
respectively ;  that  the  balances  were  remitted  or  paid  over  by  him  to 
them,  or  their  agents ;  and  particularly  that  the  whole  $70,000  in 
question  was  distributed  by  him,  in  his  accounts,  as  the  loss  of  sundry 
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of  the  said  shippers,  whose  goods  had  heen  sold  at  Tacna  prior  to  the 
date  of  that  seizure.  Further  than  that,  it  appears,  uegatively,  that 
he  kept  no  account  whatever  with  Arismendi  or  any  other  Spaniard 
relative  to  the  said  voyage  ;  that  no  part  of  the  said  |70,000  lost  was 
ever  charged  to  him  or  them,  as  it  should  and  must  have  been  if  he  or 
they  had  had  an  interest  of  part  ownership  in  the  goods  from  which 
the  said  money  proceeded,  and  that  he  never  said  or  did  anything 
which  can  be  construed  into  the  admission  of  such  an  interest ;  while 
the  testimony  of  Figuerroa  admits  the  important  fact,  that  he  never 
heard  from  any  of  the  Spaniards  supposed  to  have  an  interest  in  the 
voyage  any  complaint  of  Smith  for  carrying  off  the  entire  proceeds  of 
the  cargo  which  came  to  his  hands  without  accounting  to  them  ;  and 
Arismendi  himself  admits,  even  while  asserting  his  claims,  that  he 
bad  furnished  no  funds  whatever  for  investment  at  Canton. 

The  whole  question,  then,  is  narrowed  to  a  consideration  of  the 
effect  of  Arismendi's  pretensions  to  particular  interests,  as  finally 
stated  by  himself,  and  not  admitted  by  Smith.  How  far  were  they 
well  founded,  and  if  well  founded,  were  they  such  as  gave  him  a 
specific  interest  or  share  in  the  property  seized  ?  If  not,  Chile  could 
acquire  no  right  through  him  to  deal  with  it,  or  any  part  of  it,  as 
enemy  property ;  and  since  Chile  has  the  burden  of  proof,  it  is  for  her 
to  distinguish  and  show  how  much  and  what,  if  any,  of  the  |70,000 
belonged  to  Arismendi  and  Abadia,  and  to  define  the  position  upon 
which  she  would  rest  this  limited  claim.  This  has  not  been  done, 
because  she  has  preferred  to  go  for  the  whole  as  Spanish  property. 
But  she,  of  course,  will  not  extend  her  claim  further  than  Arismendi 
did  himself,  and  the  extent  of  his  claim,  together  with  particulars  of 
which  he  composed  it,  and  the  grounds  upon  which  it  was  rested  by 
him,  appear  distinctly  in  the  letter  before  cited  toExhelme  and  Irriberri. 

1.  By  the  4th  article  of  the  contract  between  himself  and  Smith, 
he  says,  he  should  have  been  entitled,  if  he  had  paid  the  |50,000  at 
San  Bias,  due  by  thn  2d  article  to  an  interest  of  $100,000  in  the  cargo 
— that  is  to  say,  |50,000  for  the  capital  furnished,  and  $50,000  for 
the  right  of  importation,  valued  at  that  sum  ;  but  having  failed,  as 
he  says,  to  make  the  promised  payment,  all  he  claims  to  be  entitled  to 
is  a  credit  of  $50,000  for  the  license  to  make  the  importation,  of  which 
he  considers  himself  the  owner. 

2.  By  the  same  4th  article,  $50,000  was  assigned  to  the  brig  in  lien 
of  freight,  and  of  this  he  claims  a  moietv,  considering  himself  owner 
of  a  moiety  of  the  brig,  under  his  alleged  contract  with  Mercier. 

3.  By  the  same  4th  article,  he  claims  to  be  entitled  to  one-half  of 
the  profit  on  the  amount  of  the  goods  purchased  upon  a  credit  in 
Canton,  agreeably  to  the  provisions  of  the  3d  article. 

4.  He  considers  that  the  duties  assessed  by  the  government  on  the 
cargo  are  to  come  to  him. 

Now,  all  these  clams,  except  the  last,  are  set  up  as  claims  existing 
hy  force  of  the  express  written  conrac^.  (161)  At  the  time  of  making  it, 
Arismendi  possessed  the  right  to  import,  or  cause  to  be  imported, 
goods  costing  $200,000  in  Asia,  provided  he  should  immediately  pay 

(161)  That  iB  the  contract  between  Smith  Ariemendt  made  at  Lima,  NoTember  25, 1819* 
Doc.  £.  6,  of  Mr.  Carvallo's  file. 
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into  the  treasury  $200,000  lu  money,  of  which  $150,000  was  to  be  a 
mere  loan  to  the  government,  reimburseable  out  of  future  duties  accru- 
ing on  his  importations,  and  $50,000  was  a  bonus  or  the  price  of  the 
privilege,  though  this  also  was  finally  made  reimburseable  to  him  by 
the  government  in  case  the  object  of  the  voyage  should  fail  by  any 
accident. (162)  Whether  he  ever,  in  fact,  paid  this  large  sum  to  the 
government,  or  how  much  of  it  he  paid,  does  not  appear,  and  very 
little  can  be  safely  inferred  on  that  point  from  any  acts  of  importation 
afterwards  permitted  by  the  officers  of  the  government,  under  the 
system  of  favoritism  and  corruption  which  seems  to  have  prevailed. 
Granting, however,  that  he  made  the  payment  in  full,  it  was  done  for  his 
own  private  benefit,  not  by  request  of  Smith,  nor  pursuant  to  any  con- 
tract with  him,  nor  in  reference  to  the  particular  voyage  of  the  Macedo- 
nian, but  to  an^  voyage  or  voyages  thathe  might  choose  to  authorize  from 
Asia,  to  an  extent  not  exceeding  in  the  aggregate  $200,000  of  first 
cost  there.  Having  this  limited  privilege,  he  not  only  contracts  with 
Smith  for  the  importation  from  Canton  of  goods  to  cost  there  $250,000, 
but  he  contracts,  also,  with  some  other  party  for  another  cargo  from 
Calcutta.  This  Calcutta  cargo  arrived  firat^  and  was  entered  before 
the  arrival  of  the  Macedonian. (163)  Its  amount  does  not  positively 
appear.  The  probability  is  that  it  really  exhausted  his  privilege. 
Me  himself  admits  that  it  left  only  $100,000  of  said  privilege  appli- 
cable to  the  cargo  of  the  Macedonian  (164)  His  claim,  therefore, 
to  a  credit  of  $50,000,  as  the  price  of  his  right  of  importation,  must 
be  at  once  reduced,  on  his  own  showing,  one-half  at  least,  since  $50,000 
was  the  price  of  a  privilege  to  import  $200,000  worth  of  goods,  and^ 
at  the  time  of  the  importation  by  the  Macedonian,  his  right  to  import 
did  not  exceed,  as  he  confesses,  $100,000,  if,  in  truth^  he  had  any. 
Indeed,  in  the  concluding  part  of  this  same  letter  to  Exhelme  and 
Irriberri,  he  himself  narrows  his  claim  for  the  license  to  $25|000| 
although  he  had  begun  with  calling  it  $50,000.(165) 

Besides,  the  contract  which  he  made  with  Smith  was,  in  the  outset, 
one  which  he  had  no  ability  to  fulfil ;  since  it  required  an  extension  of 
his  liscense  from  $200,000  to  $250,000.  This  extension  he  never  ob- 
tained ;  but,  instead  of  doing  so,  he  made  another  contract  which  was  to 
use  half  if  not  the  whole  of  his  existing  privilege  ;(166)  and,  in  respect 
to  his  contract  with  Smith,  the  first  step  to  be  taken  towards  its  exe- 
cution was  to  be  taken  by  Arismendi,  in  furnishing  $50,000  of  money 
at  San  Bias,  which  stipulation  he  failed  at  once  to  perform.  Admit- 
ting the  contract  with  Smith,  then,  to  have  been  a  contrax^t  of  partner- 
shipy  which  is  the  strongest  view  for  it  for  Chile,  what  follows?  Aris- 
mendi broke  it  at  the  first  step,  and  Smith  had,  therefore,  an  imme- 
diate right  to  dissolve  the  partnership  and  proceed  on  his  own  separate 
account,  which  he  did,  and  ever  after  repudiated  the  partnership,  and 
refused  to  admit  Arismendi,  as  he  well  mighty  to  a  participation  of  the 
profits. 

(163)  See  contract  of  Arismendi  with  the  goTernment,  Doc.  D.  of  Mr.  Carrallo't  file. 

(163)  See  his  instructions  to  Exhelme  and  Irriberrit  among  the  papers  transmitted  by  the 
TOvemment  of  Lima  to  Commodore  Stewart,  and  among  those  afterwards  trsmsmitted  Irom 
rerQ  to  this  department,  Peruvian  file,  No.  5. 

(164)  Instructions  to  Inclan,  K.  2  of  Mr.  Carrallo's  file. 

(165)  See  the  paper  referred  to  in  note  163. 

(166)  TbBX  is,  nU  contract  for  an  importation  fix>m  BeDgal. 
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The  claimfl,  therefore,  of  Arismendi,  as  claims  under  and  by  force  of 
this  contract,  broken  by  himself,  and  dissolved  by  Smith,  who  never 
invested  one  dollar  under  it,  or  pursuant  to  its  terms,  are  utterly 
untenable.  No  part  of  the  contract  was,  in  truth,  ever  carried  into 
execution. 

It  is  true,  that  Smith  returned  to  Peru,  and  was  permitted  by  offi- 
cers of  the  government  to  enter  his  cargo;  and  this  may  have  been  in 
consequence  of  the  previous  request  ot  Arismendi,  or  because  of  the 
supposed  applicability  of  Arismendi's  privilege  to  this  importation, 
notwithstanding  he  had  already  applied  it  to  another.  But  this  could 
not  repair  or  restore  the  broken  and  dissolved  contract.  It  might 
have  been  reasonable  ground  for  the  making  of  some  new  one.  But 
none  such  appears  to  have  been  made ;  and,  in  the  absence  of  any 
special  agreement,  framed  upon  this  altered  state  of  facts,  the  mere 
permission  to  enter  the  cargo,  if  granted  at  Arismendi's  request,  could, 
at  most,  only  raise  a  certain  equity  between  Arismendi  and  Smith, 
whereby  the  latter  would  be  bound  to  indemnify  the  former  for  any 
actual  loss  he  had  sustained  in  causing  that  importation  to  be  allowed 
for  Smith's  benefit.  It  would  not  create  a  new  partnership,  nor  give 
Arismendi  a  specific  share  in  property  wholly  owned  by  others,  who 
had  purchased  it  with  their  own  funds.  The  claim  for  indemnity,  or 
compensation  for  the  agency,  would  be  a  claim  in  personam  merely, 
against  Smith,  or  those  whom  Smith  represented,  and  not  an  interest 
in  re. 

In  confirmation  of  this  view  it  must  be  remarked  that  the  contract 
was  between  Smith  and  Arismendi  alone.  It  purports  to  bind  nobody 
else.  It  does  not  even  purport  to  have  been  made  in  a  representative 
character,  or  in  the  execution  of  an  agency.  Arismendi's  signature 
may  have  bound  Abadia,  also,  as  his  general  partner ;  but  Smith,  being 
a  mere  master  and  supercargo  on  a  trading  voyage  to  South  America 
and  Canton,(161)  could  not  possibly  have  had  any  previous  authority 
to  embark  his  Boston  employers  in  a  contract  of  special  partnership 
with  Arismendi  for  a  voyage  to  Canton  and  P&i^u  on  joint  account.  He 
may  have  intended  to  borrow  their  funds  for  this  use,  and  to  have  ad- 
mitted them  into  a  participation,  under  him,  in  the  profits  of  the  enter- 
prise, trusting  to  their  ratification  of  his  unauthorized  act,  if  it  should 
prove  successful.  But  they  being  at  a  distance  could  not  be  consulted, 
and  do  not  appear  to  have  been  even  advised  that  he  bad  made  such  a 
contract — probably  because  it  was  broken  and  dissolved  before  any  act 
was  done  under  it.  For  this  reason  the  point  of  ratification  was  never 
reached,  and  the  contract  stood  in  efiect  as  it  did  in  form,  a  mere 
personal  undertaking  of  Smith  for  a  voyage  on  the  Join/  account  of  Aris- 
mendi and  himself,  made  by  him  and  dissolved  by  him  without  the 
consent  or  knowledge  of  the  persons  whose  funds  were  in  his  hands. 
Without  any  evidence,  therefore,  of  either  previous  authority  or  sub- 
sequent ratification,  they  cannot  be  deemed  ever  to  have  entered  into 
the  contract  at  all.  Still  less  can  the  Canton  shippers,  who  embarked 
their  funds  at  Canton  after  the  contract  had  been  made  and  broken, 

(167)  For  the  terms  of  the  outward  voyage  from  Boston  see  Henry  Famum's  billx>f  lading, 
Doc.  G,  accompanying  the  memorial  of  T.  C.  Amory  and  others. 
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in  a  general  trading  voyage  to  the  Pacific  ocean, (168)  consigning  them 
to  Smith  for  sales  and  returns,  without  any  knowledge  of  his  previous 
dealings  in  South  America.  How,  then,  could  their  funds  be  made 
liable  in  his  hands  for  his  former  contract  ?  Or  how  could  merchants 
at  Boston  and  Canton  be  made  partners  with  a  merchant  in  Peru, 
through  the  act  of  another  person,  without  their  oum  consent  f 

It  is  impossible,  after  the  lapse  of  more  than  five  and  twenty 
^ears,  and  the  death  of  every  individual  who  was  personally  engaged 
in  these  transactions  in  Peru,  to  arrive  at  such  minute  knowledge 
of  them  as  to  determine,  with  abolute  certainty,  what  the  effectual 
means  were  through  which  Smith  was  really  enabled  to  enter  and 
land  his  cargo.  The  claimants  themselves  have  no  personal  know* 
ledge  of  these  facts.  They  can  only  draw  inferences  from  the  im- 
perfect light  afforded  by  the  documents.  It  is  certain,  however,  by 
the  documents,  that  Arismendi  had  no  rigJUy  as  against  the  govern- 
ment, to  authorize  the  entry  of  this  entire  cargo  by  virtue  of  his 
former  contract,  after  having  already  entered  the  Calcutta  cargo. 
The  goods,  therefore,  did  not,  in  fact,  come  into  the  country  through 
the  legal  operation  of  that  contract  with  the  government,  which  was 
referred  to  originally  as  the  basis  of  the  contract  between  Smith  and 
Arismendi.  All  that  can  be  pretended  by  Chile  is, /hat  they  may 
have  passed  the  custom-house  at  Arica  through  some  influence  of 
Arismendi,  directly  or  indirectly,  and  that  such  influence  may  have 
been  exerted  by  him  in  the  hope  that  Smith  would  admit  him  to  the 
benefits  of  his  former  contract,  in  whole  or  in  part,  notwithstanding 
his  own  failure  upon  it.  But  the  specific  execution  of  the  contract 
had,  at  that  time,  become  impossible.  It  had  become  so  through 
Arismendi's  own  default.  The  mingling  of  funds  in  a  joint  purchase, 
which  the  contract  contemplated,  had  never  occurred.  The  first  step 
towards  it  had  never  been  taken  by  Arismendi ;  and  Smith,  in  con- 
sequence of  that  failure,  had  not  only  sustained  certain  damages,  but 
he  had  also  benn  compelled  to  enter  into  new  engagements  with  other 
parties,  utterly  inconsistent  with  a  specific  performance  on  his  part  of 
the  contract  which  Arismendi  had  broken.  If  it  be  true,  therefore, 
that  the  goods  were  finally  entered  through  Arismcndi's  influence,  the 
case  stands  on  precisely  the  same  footing  as  if  Smith  had  brought  this 
cargo,  owned  as  it  was,  from  Canton  to.  Peru,  without  any  previous 
contract  or  arrangement  on  the  subject,  and  Arismendi,  without  re- 
quest or  any  particular  bargain  about  it,  had,  thereupon,  voluntarily 
gone  to  some  ofiicer  of  the  government  and  procured  an  order  for  its 
admission,  giving  his  own  security  that  the  duties  should  be  paid. 
Smith,  entering  the  cargo  under  that  permission,  might  be  bound  to 
repay  what  the  grant  of  it  had  cost  Arismendi,  as  well  as  to  pay  the 
duties  to  the  government ;  but  he  would  be  under  no  obligation  to 
place  the  property  in  Arismendi's  hands  for  sale,  still  less  to  give  him 
a  share  in  the  profits  of  the  voyage  or  a  portion  of  the  property,  al- 
though Arismendi  may  have  acted  on  that  false  expectation  not  en- 

(168)  Sec  Perking  &  Co  'g  biU  of  lading  filed  with  the  memorial  of  T.  H  Perkins ;  also 
bills  of  lading  of  Paqua,  J.  Hart,  T.  Forbes,  Pitman  Gordon,  and  E.  Dorr,  Nos.  15  to  19  of 
Ftuiher  Proof ;  and  depositions  of  J.  P.  Gushing  and  W.  D.  Sohier,  in  proof  of  the  same, 
Kos,  103,  100  of  Further  Proof. 
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couraged  by  Smith.  What  right^  title,  or  interest,  could  Ariemendi 
have  thereby  acquired  in  the  cargo  itself?  It  ^ouhi  belike  any  other 
case  of  money  advanced  by  one  merchant  for  the  benefit  of  another 
without  any  pledge,  consignment,  or  other  special  security  agreed  for, 
but  in  the  expectation  that  funds  would  come  to  his  hands,  which  never 
did  come.  That  is,  it  would  constitute  merely,  a  ground  of  personal 
claim  for  reimbursement,  and,  as  such,  its  amount  is  an  immaterial 
inquiry  on  the  present  issue. 

To  establish  that  personal  claim  it  would  be  necessary  to  show,  that 
Arismendi  had,  in  fact,  paid  to  the  government  the  money  he  had 
contracted  to  pay  ;  and  since  that  payment,  if  made,  was  for  a  general 
right  of  importation  from  Asia,  to  the  extent  of  $200,006  in  amount, 
and  the  fact  appears  of  a  previous  importation  from  Calcutta  under 
that  right,  it  would  be  necessary  to  show  the  amount  of  that  impor- 
tation before  it  could  be  determined  how  much,  if  any,  of  the  $50,000 
paid  as  the  price  of  the  right,  can  be  deemed  to  have  been  paid  in  be- 
half of  the  Macedonian.  No  evidence  is  produced  on  either  point  by 
Chile,  except  Arismendi's  own  assertions,  not  assented  to  by  Smith  ; 
nor  is  it  made  certain  that  the  cargo  of  the  Macedonian  was  really 
entered  through  Arismendi's  agency. 

But,  wh(?the«  it  were  or  not,  the  existence  of  a  mere  x>ersonal  claim, 
by  the  subject  of  an  enemy  against  a  neutral,  for  an  acknowledged 
debt,  would  be  no  justifying  cause  for  the  capture  of  the  neutral  go^s 
as  enemy  property  ;  nor  could  the  captor  thereby  acquire  a  title  to  the 
debt. 

The  claim  for  a  moiety  of  $50,000,  assigned  by  the  contract  to  the 
brig  in  lieu  of  freight,  stands  open  to  like  objections.  As  a  claim  de- 
pending upon  the  special  contract  it  is  untenable,  because  of  the  breach 
and  the  dissolution;  and,  apart  from  that,  Arismendi,  admitting  him 
to  have  been  owner  of  a  moiety  of  the  brig,  could  claim,  by  operatioa 
of  law,  only  his  share  of  the  ordinary  freights  really  earned  and  col- 
lected, according  to  the  bills  of  lading,  which  would  be  a  very  small 
sum  compared  with  the  $50,000 'contemplated.  But  even  this  right 
depends  on  the  validity  of  his  pretended  title  to  one-half  the  brig 
through  Mercier — a  title  not  proved  by  the  paity  bound  to  prove  it, 
and  never  admitted  by  Smith  or  Ellery,  without  whose  assent  it  could 
not  exist.  Nay,  even  admitting  the  reality  of  Mercier's  assignment 
to  Arismendi,  and  that  it  was  not  fraudulent  and  void,  as  against 
Smith  and  Ellery,  what  right,  title,  or  interest  in  the  cargo  was  con- 
ferred by  that?  Ellery  had  still  the  legal  title  to  the  whole  brig;  he 
only,  843  the  registered  owner  in  possession  by  his  master,  could  collect 
the  freights,  or  claim  a  lien  upon  the  cargo  for  their  payment,  though, 
when  collected,  he  might  be  personally  accountable  for  a  share  to  Mer- 
cier or  his  assignee.  But  this  surely  would  not  entitle  Mercier,  or  his 
assignee,  to  any  share  or  specific  interest  in  the  cargo,  nor  even  to  a 
lien  upon  it  for  his  share  ot  the  freights,  still  less  to  a  lien  upon  its 
proceeds  after  the  cargo  had  been  delivered  and  sold,  especially  when, 
Dy  the  contract  of  carriage,  no  freight  was  earned  (as  was  the  case 
with  the  Canton  shipments)  until  the  return  of  the  proceeds  to  Canton, 
or  their  delivery  to  agents  in  Europe  or  the  United  States,  and  then 
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payable  only  oat  of  ascertained  profits.  (169)  All  Arismeadi  could  pos- 
sibly have  acquired,  as  the  assignee  of  Mercier's  equitable  interest  in 
a  moiety  of  the  brig,  was  the  same  personal  claim  which  Mercier 
would  have  had  against  the  legal  owner  for  an  account  of  freights 
and  disbursements,  and  for  the  payment  of  a  balance  when  in  his 
faTor.  In  the  meantime,  the  rignt  of  property  in  the  cargo  and  its 
proceeds,  at  the  time  of  the  seizure  at  Sitana,  was  vested  exclusively 
m  the  shippers,  subject,  it  may  be,  to  the  just  claims  of  the  legal 
owner  of  the  brig  for  his  freight,  when  fully  earned,  according  to  the 
terms  of  their  respective  contracts  of  affreightment ;  but  not  subject, 
surely,  to  any  claims  of  third  persons,  under  secret  sub-contracts, 
merely  personal  in  their  character,  and  to  which  they  were  no  parties. 
Besides  which,  no  rule  in  admiralty  is  better  settled  than  that  which 
refuses  freight  to  the  captor  in  the  case  of  neutral  goods  on  board  an 
enemy's  ship,  except  when  the  captor  has  performed  the  contract  of 
affreightment  by  carrying  the  goods  to  the  port  of  destination.  (170)  So 
here,  the  seizure  of  the  $70,000,  by  the  agents  of  Chile,  prevented  its 
return,  without  which,  by  the  contracts  m  the  case,  no  freight  was 
earned  upon  it. 

The  third  of  Arisraendi's  claims,  namely,  to  one-half  of  the  profit 
upon  goods  bought  on  a  credit  in  Canton  is  untenable,  not  only  be- 
cause of  his  own  breach  of  the  contract  on  which  he  founds  that  claim, 
but  for  the  additional  reason  that  no  such  loan  was  effected  in  Canton 
as  the  contract  contemplated.  The  whole  cargo  was  purchased  out^ 
right,  either  with  funds  carried  by  Smith,  in  which  Ansmendi  had  no 
interest,  or  with  funds  of  the  Canton  merchants  who  shipped  for  their 
own  respective  accounts,  on  separate  contracts  with  Smith  to  account 
for  the  proceeds.  In  other  words,  nothing  was  done  by  Smith  at  Can- 
ton under  his  prior  contract  with  Arismendi,  already  broken  and  dis- 
solved. This  appears  by  the  terms  of  the  bills  of  lading,  which  differ 
entirely  from  the  terms  contemplated  in  said  contract.  By  the  latter, 
parties  in  Canton  were  expected  to  lend  their  funds  on  a  partnership 
account,  to  be  wound  up  in  Peru^  and  settled  by  Arismendi,  one  of 
the  partners,  who  was  to  have  the  consignment  and  right  of  sale,  and 
the  proceeds  were  to  be  divided  in  the  proportion  of  two-fifths  to  the 
lenders,  one-fifth  to  the  vessel,  and  two-fifths  to  Arismendi. (171 )  But, 
by  the  contract  of  Perkins  &  Co.  with  Smith,  their  goods  were  shipped 
on  their  own  separate  account,  consigned  to  Smith  for  sale  at  any  port 
in  the  Pacific,  and  the  adventure  was  to  be  wound  up  by  themselves 
at  Canton,  or  by  their  agents  in  Europe  or  the  United  States,  the  en- 
tire net  profit  being  theirs^  except  35  per  cent.,  which  was  to  be 


(169)  See  the  terms  of  the  contncts  endorsed  on  the  bills  of  lading,  vis:  that  of  Perkins  ft 
Co.,  filed  with  the  memorial  of  T.  H.  Perkins,  and  those  of  Paqua,  Hart,  Forbes,  Pitman, 
Gordon,  and  Dorr,  Kos.  15  to  19,  of  Further  Proof;  also,  original  letter  of  Instructions 
from  Perkins  &  Go.  to  Smith,  Doc.  P,  filed  with  the  memorial  of  T.  C.  Amory  and  othen, 
and  original  letter  of  instructions  from  J.  Hart,  No.  20  of  Further  Proof. 

(170)  See  Wheaton's  Law  of  Maritime  Captures,  chap.  8,  sec.  10,  and  authorities  there 
dted.    The  Fortuna,  4  Bobinson's  Reps.,  278. 

(171)  See  4th  article  of  the  contract,  Doo.  E  6,  of  Mr.  Carrallo's  file. 

Ex.  Doc.  58 16 
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a1  lowed  to  the  vessel  in  lieu  of  freight.  (173)  And  like  oontracts,  in  prin- 
ciple, were  made  by  the  other  shippers.  (173; 

The  claim  for  duties  seems  to  be,  in  reality,  a  claim  upon  the  gov- 
ernment, and  not  upon  Smith,  or  upon  the  fund.  It  arises  out  of  a 
loan  to  the  government  by  Arismendi,  to  be  repaid  out  of  duties  col- 
lected for  his  account.  (174)  If  he  were  himself  the  owner  of  the  goodB, 
the  government,  it  is  true,  would  simply  charge  him  with  the  amount 
of  the  duties  as  so  much  repaid  on  account  of  the  loan.  But  if  the 
goods  were  owned  by  others,  it  would  be  the  duty  of  the  government 
to  collect  the  duties  upon  them,  and  pay  them  over  to  him,  agreeably 
to  its  contract.  Accordingly,  the  duties  were  not  made  an  article  of 
the  agreement  between  Smith  and  Arismendi,  and  were  made  the  sub- 
iect  of  a  claim  against  Smith  personally  by  the  government,  for  the 
benefit  of  Arismendi, (176)  which  debt  must  be  presumed  to  have  been 
enforced  by  the  government ;  and,  if  not,  it  would  only  be  another  case 
of  money  advanced  by  Arismendi  on  Smith's  account,  a  subject  of 
personal  claim,  and  not  of  specific  interest  in  the  cargo. 

Thus  all  the  claims  asserted  by  Arismendi  appear  to  have  been  of 
this  personal  character  ;  and  this  is  further  proved  by  the  acts  of  the 
parties,  which  are  better  evidence  than  their  assertions ;  for,  after 
Smith  had  once  taken  his  position  at  Tacna,  respecting  the  disposition 
and  control  of  the  property,  no  attempt  appears  to  have  been  made  by 
Arismendi  to  interfere  with  him,  on  the  ground  of  a  specific  interest 
of  his  own  to  be  enforced.  He  writes  this  letter  to  Exhelme  and 
Irriberri,  stating  what  he  claims,  and  authorizing  them  to  make  a 
settlement  with  Smith  by  getting  him  to  charge  upon  the  cargo,  under 
the  name  of  expenses  and  duties,  a  great  deal  more  than  they  would 
really  amount  to.  "  In  one  word,"  he  says,  "  if,  out  of  the  $100,000 
which  I  have  paid  on  account  of  the  expedition,  (meaning  the  half  of  his 
contract  with  the  government,)  you  can  set  Smith  to  charge  the  $25,000 
donation  as  expenses,  and  $50,000  or  160,000  as  duties,"  (which,  he 
had  admitted,  would  not  really  exceed  $40,000,)  ''in  a  manner  that  I 
shall  realize  $75,000  or  $80,000, 1  shall  be  very  well  satisfied.''  Why 
is  this,  if  he  really  considered  that  he  himself  had  a  specific  interest 
in  the  property  which  is  thus  to  be  overcharged  for  his  reimbursement? 
What  IS  it  but  his  own  direct  admission  that  the  property  belonged 
to  other  persons,  whom  he  would  have  fraudulently  charged,  if  Smith 
would  consent  to  it,  with  these  sums,  beyond  the  claim  of  the  govern- 
ment ibr  his  account,  as  actual  expenses  on  their  property  ?  And  this 
is  suggested  as  a  mode  of  making  a  settlement  with  Smith,  whose 
views,  however,  he  tells  his  correspondents,  he  does  not  wish  to  op- 
pose. But  Smith,  it  seems,  refused  to  make  any  such  settlement,  and 
spent  more  than  a  year  in  the  country  making  sales  and  remitting  pro- 
ceeds to  the  United  States ;  during  all  which  time  Arismendi  neither 

(172)  See  agreement  endorsed  on  Perkins  &  Co.'s  biU  of  lading,  filed  with  the  memorial 
of  T.  H.  Perkins. 

(173)  See  like  agreements  endorsed  on  the  other  bills  of  lading,  Kos.  16  to  19  of  Further 
p:oof. 

(174)  See  the  terms  of  his  contract  with  the  government,  Doc.  D,  of  Mr.  Carvallo's  file. 

(175)  See  the  official  account  of  duties  rendered  at  the  national  custom-house  in  Arequipa, 
S3,  of  Further  Proof. 
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attempts  to  take  the  business  out  of  his  hands,  nor  seeks  to  enforce 
any  claim  against  the  property. 

The  next  we  hear  of  him  is  at  Boston,  in  1828,  when  he  appears  to 
Lave  asserted  lar^e  personal  claims  against  Smith  alone,  withoat 
pretending  to  claim  from  the  shippers  of  this  cargo  a  share  of  the 
proceeds  which  had  been  distributed  among  them. (176.)  Instead  of 
demanding  from  Ellery,  for  example,  the  chief  recipient  of  the  funds 
remitted,  the  specific  share,  or  interest,  now  supposed  to  have  belonged 
to  him,  he  fiolicits  Ellery' s  services,  as  appears  by  his  own  letters,  to 
endeavor  to  effect  a  settlement  between  him  and  Smith  ;(177)  and 
Smith's  answer  to  his  demands  appears  to  have  been,  that  upon  a 
&]r  settlement  of  all  accounts  between  them  at  that  date,  the  balance 
was  in  his  favor  ;(178)  and  so  it  would  seem,  from  the  result  of 
Cleveland's  suit,  in  which  Smith  would  have  been  chargeable  for  any 
balance  due  from  him  to  Arismendi. 

Another  important  piece  of  testimony  in  this  view  proceeds  from 
Abadia.  In  a  letter  to  Smith,  written  in  1823,  after  his  exile  from 
Peru,  and  while  on  board  the  United  States  ship  Franklin,  off  Yal- 

Earaiso,  besides  speaking  of  his  misfortunes  and  the  ruined  state  of 
is  affairs,  and  hopes  of  recovering  other  property,  he  acknowledges 
the  receipt  of  a  small  sum  from  Smith,  and  says :  '^  Our  mutual 
credits  will  be  nearlv  balanced  by  this  and  the  former  sum  of  $1,000 

fiven  to  Mrs.  Abadia ;  and  I  rather  think  there  will  be  yet  about 
100  in  your  favor,  which  I  will  pay  you  at  Porto  Bico  or  Boston  on 
aome  future  day. "(179  ) 

This  letter,  it  will  be  borne  in  mind,  was  written  a  year  or  two 
after  the  sales  of  the  Canton  cargo  must  have  been  completed,  and 
the  proceeds  remitted  by  Smith  to  his  enlployers.  Yet,  in  the  midst 
of  pressing  circumstances,  no  call  is  made  for  anything  as  due  on  that 
account ;  but,  ou  the  contrary,  it  is  admitted  that,  upon  adjustment 
of  their  mutual  credits,  a  small  balance  results  in  Smith's  favor,  which 
ho  promises  to  pay  at  some  future  day.  How  could  this  be  if  he  had 
then  considered  himself  justly  entitled  to  those  laree  interests  in  the 
proceeds  of  the  Canton  cargo,  realized  by  Smith,  which  his  less  scru- 

Imious  partner  laid  a  claim  to  both  before  and  after  the  date  of  this 
etter? 

The  merits  of  the  controversy,  however,  between  Smith  and  Aris- 
mendi, as  to  the  balance  of  personal  indebtedness,  might  be  difficult 
to  arrive  at  after  the  death  of  the  parties  and  in  the  absence  of  any 
general  accounts  stated  or  rendered  by  either  of  them  subsequently  to 
the  account  current  settled  at  Lima  November  3D,  1819.  But  it  is  a 
question  perfectly  immaterial  in  the  present  issue.  It  is  enough  if 
the  point  be  established  by  the  evidence  that  Arismendi's  alleged 
claims,  growing  out  of  the  transactions  of  the  Canton  voyage,  were 

(176)  See  Wm  D.  Sohier's  depoaitioQ,  No.  100  of  Further  Proof,  and  letters  ArUmendi^ 
to  Smith,  Sept.  19,  Sept.  22,  and  Oct.  2,  1828,  Nob.  36,  37,  39  of  Further  Proof. 

(177)  See  letters  from  Arismendi  to  Ellery,  Boston,  Oct.  21,  1828,  St.  Thomas,  Noy 
12,  1828,  and  New  York,  March  22  and  March  30,  1829,  Nos.  40  to  4i  of  Further  Proof, 
and  Wm.  D.  Sohier*B  deposition.  No.  100  of  same. 

(178)  See  copy  of  Smith  to  Arismendi,  Sept.  22,  1828,  and  Wm.  D.  Sohier's  deposition, 
Not.  37,  100  of  Further  Proof ;  also  No.  34  of  Further  Proof,  referred  to  in  same  deposition, 
being  a  statement  by  Smith  of  one  of  his  grounds  of  claim  against  Arismendi. 

(179)  See  letter  Abadia  to  Smith,  Dec.  IS,  1823,  Ko.  36  of  Further  Proof. 
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asserted  by  himself  as  personal  demands  upon  Smith,  and  not  89 
claims  to  a  share  of  the  proceeds  of  the  cargo  in  the  hands  of  Ellery 
and  others. 

Upon  this  matter  of  fact  the  conclnsions  npon  the  whole  evidenoe 
are :  1,  that  Arismendi  and  Ahadia,  and  other  Spaniards,  were  not, 
as  Chile  has  contended ,  the  general  owners  of  the  Canton  cargo  ;  2, 
that  there  was  no  partnership  between  them,  or  either  of  them,  and 
the  owners  of  that  cargo,  nor  any  partnership  even  between  Aria- 
mendi  and  the  agent  of  the  owners  subsisting  at  the  time  of  the 
seizure  at  Sitana ;  3,  that  no  Spaniard  had  at  that  time  any  particular 
specific  interest  in  the  |70,000  seized.  Whether  Arismendi  had  or  had 
not  a  just  claim  against  Smith  for  a  balance  due,  arising  out  of  all 
the  past  transactions  between  them  ;  but  that  the  whole  of  the  said 
property  belonged,  exclusively,  to  the  neutral  parties  who  had  shipped 
it,  or  for  whom  it  had  been  shipped  at  Canton,  without  any  admixture 
of  an  enemy  fund,  and  that  the  whole  amount  taken  was  accordingly 
charged  to  them  by  Smith  as  their  loss  in  the  accounts  which  he  ren- 
.dered.(180.) 

•Upon  what  pretense,  then,  can  Chile  justly  refuse  restitution  ? 

The  only  other  ground  suggested  is  violation  of  neutrality. 

The  consideration  of  this  question  requires  an  exact  perception  of 
tthe  .political  relations  which  bear  upon  it. 

It  is  understood  by  this  department,  that  at  the  time  of  Smith's 
transactions  in  Peru,  prior  to  the  time  of  his  sailing  for  Canton,  that 
country  was  in  the  undisputed  government  of  Spain,  under  an 
.acdLUOwledged  viceroy.  In  Chile,  on  the  other  hand,  and  some  other 
of  the  Spanish  colonies  of  South  America,  revolutionary  movements 
bad  proceeded  to  the  point  of  declaring  total  independence  of  the 
imother  country,  and  establishing  governments  de  factOj  not  acknow- 
ledged by  Spain,  nor,  at  that  time,  by  other  nations.  Actual  hostilities 
•existed  between  Spain  and  these  revolted  colonies.  TheChilean  admiral, 
with  a  small  naval  force,  had  declared  an  ineffectualblockadeof  the  whole 
Peruvian  coast,  which  the  officers  of  the  United  States  refused  to 
admit  as  existing  otherwise  than  on  paper ;  but  no  attempt  had  yet 
been  made  to  overthrow  the  viceroyal  government  within  the  ter- 
ritory of  Peru. 

At  the  time  of  the  return  of  Smith  from  Canton,  in  Harch^  1821, 
the  port  of  Callao  was  under  actual  blockade  by  a  Chilean  squadron, 
but  the  port  of  Arica,  where  Smith  entered,  was  open.  There  had 
been  no  decisive  change  in  the  government  of  Pern,  although  a  spirit 
•of  insurrection  had  begun  to  manifest  itself,  and  a  distinct  patriot 

Sarty  existed  at  Lima.     In  that  state  of  things  the  cargo  of  the  Mace- 
onian  was  landed  at  Arica,  by  permission  of  the  authorities,  and 
removed  to  Tacna,  where  it  was  publicly  offered  for  sale. 

About  the  same  period  of  time  a  combined  naval  and  military  force 
from  Chile  and  Buenos  Ayres,  each  having  declared  independence^ 
•had  begun  to  operate,  under  Lord  Cochrane  and  Qen.  San  Martin, 
with  a  view  to  the  conquest  and  liberation  of  Peru  as  a  dependency 
of  Spain.     It  was  a  detachment  from  a  portion  of  these  troops  which 

(180)  See  John  8  Tyler's  deposition,  No.  92  of  Further  Proof,  and  the  aoooants  oorreoEi 
therein  referred  to,  Nos.  82  to  91  of  same. 


Digitized  by  VjOOQIC 


OF  THB  BBIG  MACEDONIAN.  245 

took  from  Smith  the  money  in  question,  on  the  9th  of  May,  1821, 
while  he  was  removing  it,  with  the  chief  part  of  the  unsold  cargo,  from 
Tacna  to  the  city  of  Arequipa,  for  the  purpose  of  effecting  farther 
sales.  The  portion  of  the  troops  under  General  Miller  was  at  that 
time  moving,  as  appears  by  his  deposition,  against  Arica,  with  the  view 
of  attacking  the  garrison  of  that  city,  while  Gen.  San  Martin  was  oper- 
ating, with  the  main  body  of  the  land  forces,  on  some  point  north 
of  Lima,  with  a  view  to  the  reduction  of  the  capital.  Early  in 
July  following.  General  San  Martin  succeeded  in  gaining  posses- 
sion of  Lima,  and  established  there  a  military  government  adverse  to 
Bpain  ;  while,  in  the  department  of  Arequipa,  where  Smith  was,  and 
throughout  Upper  Peru,  the  viceroyal  government  continued  to  hold 
undisputed  sway  until  long  after  the  sales  at  Arequipa  were  closed. 

The  government  of  Chile,  though  in  an  unsettled  state,  continued 
to  maintain  its  independence  of  Spain  until  it  became  an  acknowledged 
nation.  The  struggle  in  Peru  was  protracted  to  a  later  period  ;  but 
that,  also,  terminated  in  the  establishment  of  an  acknowleaged  nation. 

The  first  movement  of  the  government  of  the  United  States  towards 
a  formal  recognition  of  any  of  the  South  American  republics  was 
by  the  message  of  President  Monroe  to  Congress,  March  8,  1822, 
and  the  proceedings  consequent  thereon.  (181)  Until  after  that  time  the 
United  States  had  no  political  relation  to  any  government  within  the 
territories  of  Chile  or  Peru,  except  the  government  of  the  King  of 
Spain.  It  had  stood  a  silent  spectator  of  the  contest  between  the 
Spanish  crown  and  its  South  American  subjects,  and  had  carefully 
abstained  from  all  interference,  notwithstanding  its  desire  to  see  the 
cause  of  rational  liberty  and  self-government  triumphant  in  the  west- 
ern hemisphere.  In  the  meantime,  ''our  citizens,"  to  use  the  words 
of  President  Monroe,  in  the  message  above  referred  to,  '^  have  carried 
on  commerce  with  both  parties ^  ana  the  government  has  protected  it  with 
each,  in  articles  not  contraband  of  war." 

In  reference  to  this  state  of  political  affairs,  the  question  arises 
which  Mr.  Carvallo  presents,  in  language  translated  as  follows : 

"  The  money  in  question  was  carried  through  the  enemy's  territory, 
under  the  charge  of  the  agents  of  the  enemy,  with  the  design  of 
placing  it  in  security  on  board  neutral  vesselt>,  in  order  to  avoid  cap- 
ture. Even  though  a  foreigner  should  have  had  part  in  it,  his  carn^ 
munication  with  the  enemy  made  him,  under  such  circumstances,  lose 
his  neutral  character  by  giving  to  him  a  hostile  character;  The  super- 
cargo, Smith,  whose  rights  or  shares  are  represented  by  the  actual 
claimant^  lost  his  neutrcu  character  from  the  moment  when  he  entered  into 
a  contract  with  the  enemies  of  OhUe  by  which  he  afforded  resources  to  its 
government  to  continue  the  war^  when  he  lent  himsdf  to  that  enemy  by 
serving  as  an  agent  or  associate  in  its  speculations,  and  when  he  com- 
mitted notable  falsehoods f  not  to  say  perjuries,  with  the  object  of  securing 
to  that  enemy  its  property  captured  by  the  belligerent ;  and,  in  fine,  that 
the  money  captured  was  Spanish  property,  the  property  of  the  enemy^ 

(181)  See  Eliot's  Diplomatic  Code,  vol.  2^  p.  640  ;  see  also  various  documents  respecting 
the  recognition  of  thfi  South  American  provinces,  collected  in  Wheaton's  Reports,  vol.  4, 
App.,  p.  23,  and  voL  5,  App.,  p.  154. 

Digitized  by  VjOOQIC 


246  8EIZUBE  OF  PROCEEDS  OF  CABGO 

and  that  the  fact  of  Smith's  heing  one  of  those  who  were  carrying  it 
did  not  give  it  the  character  of  neutral." 

in  another  passage^  referring  to  the  nature  of  Smith's  contracts  and 
dealings  in  Pern,  Mr.  Carvallo  remarks:  ''It  should  be  borne  in 
mind  that,  in  Peru,  a  Spanish  colony,  subject  like  others  established 
in  like  manner  to  particular  laws,  no  foreigner^  to  whatsoever  nation 
he  might  belong,  could  make  oofdracta  or  trade  or  go  there  under  penr 
alty  of  loss  ofl^e  and  property;  that,  even  though  he  should  have  the 
royal  permission  to  trade,  he  could  never  pass  beyond  the  porta  in  which 
he  W€t8  obliged  to  seU  hie  goods ;  nor  could  he  be  master^  or  pHot^  or 
seaman  in  the  South  eeas;  and  that,  if  any  foreign  vessel  should  enter 
the  Indies^  or  the  idands  thereto  appertaining^  she  was  subject  to  be 
confiscated  with  all  the  goods  on  board." 

This  alarming  statement  of  Spanish  pretension  seems  to  be  justified^ 
it  is  true,  by  certain  antique  ordinances  cited  by  Mr.  Carvallo,  and 
which  may,  perhaps,  yet  remain  unrepealed,  in  express  terms,  among 
the  laws  of  the  Indies.  They  are  entitled  to  as  much  respect  from 
other  civilized  States  as  the  celebrated  bulls,  whereby  Alexander  the 
Sixth,  ''  out  of  his  pure  liberality,  infallible  knowledge  and  plenitude  of 
Apostolic  power, ' '  generally  granted  the  greater  part  of  the  terraqueous 
globe  to  be  equally  divided  between  the  crowns  of  Portugal  and  Spain. 
This  Papal  assumption  constitutes  the  sole  foundation  of  a  Spanish 
title  to  the  Pacific  ocean  !  Who  ever  heard,  within  the  last  two  cen- 
turies, of  such  decrees  or  ordinances  being  arrayed  against  the  subjects 
of  any  other  Christian  power,  as  controlling  their  right  to  navigate 
the  common  highway  of  nations,  and  to  visit,  peaceably,  all  ports  and 
places  of  the  globe  ?    Does  Chile  expect  the  United  States,  at  the 

S resent  day,  to  recognize  and  act  upon  these  obsolete  absurdities  of 
espotism  ?  Does  Mr.  Carvallo  mean  to  suggest  that,  because  of  them 
a  citizen  of  the  United  States  could  not,  m  1820,  lawfully  pursue  a 
voyage  from  Peru  to  China,  and  back  to  Peru,  according  to  his  own 
free  will  and  pleasure? 

If  he  means  only  to  suggest  that  Spain  was  authorized  to  regulcUe 
the  terms  on  which  foreigners  might  land  and  enter  and  sell  their  mer- 
chandize within  her  own  dominions^  that  proposition  may  easily  be 
granted  ;  but  if  he  means  to  say  that  even  a  royal  or  viceroyal^  license 
to  land  and  enter  goods  at  Arica  could  not  have  authorized  Smith  to 
remove  them  to  other  places  in  the  interior/or  «a2e,  and  that  he,  there- 
fore, could  not  law/my  be  in  possession  of  the  proceeds  of  such  sales, 
the  inquiry  arises  by  what  authoritv  does  Chile  assume  to  execute  the 
laws  of  Spain  vnthin  the  territory  of  Peru  f 

In  respect  to  the  commercial  rights  and  privileges  of  citizens  of  the 
United  States  in  that  country,  while  under  the  dominion  of  Spain,  it 
is  somewhat  surprising  that  Mr.  Carvallo  should  seem  to  have  wholly 
overlooked  the  effect  of  the  treaties  of  1796  and  1819,  between  this 

fovernment  and  his  most  Catholic  Majesty.  Whether  the  laws  of  the 
ndies,  above  referred  to  as  restricting  foreign  trade,  were  otherwise  in 
force  or  not,  it  was  expressly  agreed  by  the  conventional  arrange- 
ments between  the  two  countries  that  the  contracting  parties  would 
give  to  their  mutual  comm^ce  all  the  extension  and  favor  which  the 
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advantages  of  both  conntries  might  require  ;(182)  that  con«tib  might  be 
established  in  the  ports  of  the  respective  conntries  ;(183)  that  nothing 
should  be  deemed  oofUraband,  except  certain  specified  articles  ;(184) 
and  that  property  taken  by  necessity  should  be  paid  for  ;(185)  that  each 
party  should  prated  and  defend  all  vessels  and  other  effects  belonging 
to  the  citizens  or  subjects  of  the  other  which  should  be  within  the  ex- 
tent  of  their  jurisdictum  by  sea  or  by  landy  and  should  use  ail  efforts 
to  restore  to  their  lawful  owners  effects  taken  within  such  jurisdiction, 
whether  they  were  at  war  or  not  with  the  power  whose  subjects  had  taken 
possession  of  sudi  effects  ;(186)  that  private  property  should  not  be  liable 
to  detention  for  any  muUary  or  public  purpose,  and  that  in  all  cases 
of  ^etrare  the  same  should  be  made  and  prosecuted  only  a^ccording  to  the 
regular  course  of  judicial  proceedings ;(IS1)  that  it  should  be  lawful  to 
aailj  without  distinction  as  to  fjJio  are  the  owners  of  the  goods  on  board, 
from  any  port  to  the  places  of  any  enemy ,  and  to  trade  freely  from  the 
port  of  an  enemy j  not  only  directly  to  neutral  places,  but  bIso  from  any 
onepiace  belonging  to  the  enemy  to  any  other  place  belonging  to  enemy  ; 
(188)  and  that  the  citizens  and  subjects  of  eacn  party  shall  have  power 
to  dispose  of  their  personal  goods  within  the  jurisdiction  of  the  other 
by  testament,  donation,  or  oth>erunse.(lS9) 

Mr.  Carvallo  can  hardly  need  to  be  reminded  that  one  practical  con- 
sequence of  this  convention  was  an  extensive  commerce  carried  on 
thoughout  the  period  of  civil  commotion  in  South  America,  by  citizens 
of  the  United  States,  with  Spain  and  her  colonies,  subject  only  to  such 
reasonable  restrictions  as  were  not  inconsistent  with  its  existence.  It 
may  be  true,  that  the  direct  commerce  between  Asia  and  Peru  had 
long  been  enjoyed  as  a  monopoly  by  the  Philippine  Company ;  but  it  is 
also  indisputable,  that  if  the  goverment  of  Spain^  acting  by  its  vice- 
roy, chose  at  any  time  to  open  the  trade  to  others,  nobody  but  the 
Philippine  Company  could  complain  of  an  infringement  of  that  mo- 
nopoly, and  the  Philippine  Company  could  complain  only  to  its  own 
government ;  and  it  is  equally  indisputable  that  it'  a  foreigner,  with  or 
without  express  permission,  did  in  fact  land  and  enter  a  cargo  from  Asia 
in  a  port  of  Peru,  and  remove  the  same  from  market  to  market  within 
that  territory  for  purposes  of  trade,  nobody  but  the  authorities  of  Peru 
could  call  him  to  account  for  so  doing. 

Chile  stands  upon  her  asserted  belligerent  rights  asainst  Spain. 
Admitting  her  to  have  possessed  them  as  fully  as  if  she  nad  then  been 
one  of  the  acknowledged  nations  of  the  earth,  she  cannot  be  allowed 
to  inquire  whether  the  goods  of  a  foreigner,  found  within  the  territory 
of  Peru,  came  there  rightfully  or  wrongfully  by  the  law  of  that  coun- 
try. She  cannot,  in  the  exercise  of  merely  belligerent  rights,  found 
herself  upon  any  alleged  violation  of  the  municipal  laws  of  her  enemy. 
Unless  she  can  show,  therefore,  a  plain  violation  of  neutrality,  it  is 

(182)  See  the  Treaty  of  1795,  Art  22— printed  at  large  in  1  Eliot's  Diplomatic  Code,  p.  394. 

(183)  Same  Treaty,  Art.  19. 

(184)  Same  Treaty,  Art.  16. 

(185)  Same  article  as  above. 

(186)  Same  Treaty,  Art.  6. 

(187)  Same  Treaty,  Art.  7. 

(188)  Same  Treaty,  Art.  15. 

(189)  Same  Treaty,  Art.  15. 
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wholly  immaterial  to  her  whether  the  cargo  was  brought  into  the 
country  by  special  permission^  and  upon  payment  of  the  exacted  da- 
ties,  or  was  introduced  by  mere  eyasion^  and  without  payment  of  duties, 
in  fraud  of  the  revenues  of  Spain. 

The  inquiry  then  returns,  What  breach  of  neutrality  is  shown  ? 

By  the  principles  of  international  law,  and  the  treaties  before  re- 
ferred to,  every  citizen  of  the  United  States  had  a  perfect  right  to 
trade  with  the  enemy  of  Chile  in  articles  not  contraband  of  war.  There 
was  a  perfect  right,  as  against  Chile,  to  land  in  Peru  a  cargo  of  Chi- 
nese goods  ;  to  transport  them  from  place  to  place ;  to  convert  them 
into  money.  There  was  a  perfect  right  to  contract  with  Spaniards 
respecting  them.  It  was  no  offence  against  Chile  if  Spanish  agents 
were  employed  to  enter,  transport,  or  sell  the  said  goods,  or  to  assist 
the  neutral  ownei  s  in  any  of  these  acts.  Smith,  a  citizen  of  the  United 
States,  was  in  possession  of  the  property  in  question,  and,  as  a  neutral, 
he  had  a  perfect  ri^ht  to  carry  his  property  through  the  territory  of 
the  enemy,  even  with  the  design,  if  he  pleased,  of  placing  it,  for  bet- 
ter security,  and  to  avoid  risks  of  capture,  on  board  of  neutral  vessels 
of  war.  Communications  with  the  enemy,  unless  fraudulent,  as  against 
the  other  belligerents,  or  conducted  with  the  view  of  protecting  enemy 
property  from  capture  by  a  false  cover,  are  no  offence  against  the  rights 
of  war.  It  is  true,  that  such  dissimilation  and  falsehood,  even  to  the 
extent  of  direct  perjury,  are  imputed  by  Mr.  Carvallo ;  but  the  proof 
completely  refutes  the  imputation.  The  property  taken  was  the  pro* 
ceeds  of  goods,  not  only  documented  as  the  goods  of  citizens  of  the 
United  States,  but  shown  to  have  been  actually  purchased  with  their 
funds,  and  sold  for  their  exclusive  use  and  benefit,  and  held  by  a 
citizen  of  the  United  States  for  their  account ;  and  although  a  Spaniard 
pretended,  under  a  former  contract,  which  he  had  broken,  to  assert 
an  interest  in  them,  it  was  neither  admitted  by  the  American  owners 
nor  is  shown  to  have  in  fact  existed,  and  was  finally  converted  by  him- 
self into  a  -mere  personal  claim  to  be  reimbursed  for  his  expenses  and 
compensated  for  his  services  in  getting  the  cargo  into  the  country  and 
securing  the  duties  to  the  government.  Whether  that  claim  was 
just  or  not,  and  whether  it  was  or  was  not  overbalanced  by  other  just 
claims  of  Smith  against  him,  it  is  clear,  at  any  rate,  that  there  was 
no  intention  to  cover  any  interest  of  his  in  the  shipments  at  Canton, 
for  it  was  denied  that  he  had  any,  after  his  breach  of  contract  at  San 
Bias. 

But  it  is  said  that  Smith,  the  agent  of  the  owners,  '*  lost  his  neu- 
tral character  from  the  moment  when  he  entered  into  a  contract  with 
the  enemies  of  Chile,  by  which  he  afforded  resources  to  its  government 
to  continue  the  war."  It  has  been  already  shown  that  the  owners 
themselves  knew  nothing  of  the  contract  referred  to,  and  never  autho- 
rized any  such  contract  to  be  made  on  their  account,  and  that  it  does 
not,  in  fact,  purport  to  have  been  made  for  them.  Chile,  therefore, 
asks  for  the  application  of  the  severest  of  all  belligerent  rights,  if,  in- 
deed, it  be  a  right,  in  the  proposed  condemnation  of  an  innocent  owner, 
in  consequence  of  a  contract  made  by  an  unauthorized  agent,  acting 
ostensibly  on  his  own  account,  and  whose  act  the  owners  never  adopted. 
She  must,  at  least,  be  held  then  to  the  strictest  proof  of  the  fact 
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that  the  contract,  made  by  that  agent  with  the  enemy  of  ChilCi  was 
one  '*  by  which  he  afforded  resources  to  its  government  to  carry  on 
the  war,"  in  the  sense  in  which  such  acts  are  prohibited  by  the  law  of 
nations.  The  mere  importation  of  merchandise  into  the  enemy's 
country,  its  sale  there,  and  exportation  thence,  and  the  payment  of 
the  prescribed  duties  of  entry  and  export  to  the  government,  are 
not  such  acts,  notwithstanding  their  manifest  tendency  to  strengthen 
the  resources  of  the  nation,  if  they  were,  there  would  be  an  end  of 
all  neutral  trade  with  a  belligerent  party.  Something  more  must  be 
shown ;  some  act  whereby  the  party  claiming  the  rignt  of  a  neutral 
has  designedly  conferred  upon  the  government  augmented  means  for 
the  plain  and  direct  purpose  of  aiding  it  in  the  war.  Like  every 
question  of  breach  of  neutrality,  it  is  a  question  of  good  faith.     What 

Sretence  is  there  of  any  such  act  done  by  Smith  ?    It  is  the  very  case 
iscussed  between  the  government  of  Lima  and  Com.  Stewart,  repre- 
senting the  United  States. 

The  alleged  ground  of  complaint  then  was,  that  a  price  was  paid 
for  a  commercial  privilege,  and  duties  paid  in  advance  to  the 
Spanish  government,  by  way  of  loan;  now,  according  to  hi^h  authority 
even  a  direct  loan  by  a  neutral  to  one  of  two  belligerents  is  no  breach 
of  neutrality,  if  made  for  the  profit  of  the  lender,  and  not  for  the  pur- 

Sose  of  taking  part  in  the  war.(ldO)  But  without  laying  stress  upon  that 
octrine,  a  true  and  sufficient  answer  to  the  complaint  has  been  givcQi 
by  Commodoria  Stewart.  Smith  never  paid,  directly,  nor  indirectly,  one 
dollar  to  the  Spanish  government,  which  went  to  the  maintenance  of  the 
war.  All  the  resources  it  could  have  derived  from  the  transactions 
in  question  were  derived  from  its  prior  contract  with  one  of  its  own 
pubjects  for  a  loan.  That  loan  being  made,  whether  the  privilege 
granted,  in  consideration  of  it,  to  import  goods  from  Asia,  should 
ever  be  exercised,  or  not,  was  immaterial  to  the  government,  and 
equally  immaterial  to  her  enemies.  Its  performance  provided  one 
mode  of  reimbursement  to  the  lender,  but  did  not  provide  for  any  new 
resources  to  the  government.  Smith  was  neither  party  nor  privy  to 
that  contract  until  after  its  consummation.  The  decree  erantmg  the 
right  was  made  October^  30,  1819.  Smith's  contract  with  Arismendi 
was  made  November  2fi.  The  aid  to  the  government,  from  its  con- 
tract with  its  own  subject,  was  already  a  thing  done.  Smith  could 
neither  prevent  nor  facilitate  its  operation  unless  he  should  him- 
self undertake  to  furnish  some  part  of  the  moneys  which  were  to  be 
lent  to  the  government.  This  he  never  did,  directly  nor  indirectly. 
He  paid  no  money  to  Arismendi  to  secure  the  contract.  He  never  was 
to  pay  any,  except  in  the  result  of  the  voyage.  He  never  undertook 
to  pay  money  to  the  government  in  any  event.  He  undertook,  only, 
that  it  Arismendi  would  furnish  him  with  certain  funds,  he  would 
borrow  certain  other  funds,  to  be  invested  in  Canton,  for  their  private 
account,  and  that  the  ^oods  should  be  brought  to  Peru  for  their  private 
profit.  Why  should  he  not  have  availed  himself  of  this  commercial 
privilege  ?  What  harm  could  he  do  to  Chile  by  importing  a  cargo 
of  silks  into  Peru,  and  taking  from  it  an  equivalent  in  specie  ?    Even 

(190)  Vattel,  book  3»  eh.  7,  mc.  lia 
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duties  were  not  to  be  paid  to  the  government  for  its  future  benefit, 
although  it  was  perfectly  lawful  for  a  neutral  to  pay  them.  The 
treasury  had  already  got  them  by  anticipation ,  and  was  no  further 
concerned  in  the  business,  unless  to  collect  the  future  duties  as  a  mere 
agent  for  Arismendi. 

If  this  contract  between  Smith  and  Arismendi,  had  been  carried 
into  e£fect,  there  would  have  been,  in  that  case,  it  is  true^  a  specific 
interest  of  Arismendi's  in  the  fund,  either  upon  a  separate  investment 
for  him,  or  as  a  partner  with  Smith.  But,  even  then,  so  much  only 
of  the  $70,000  as  belonged  specifically  to  Arismendi,  or  represented  his 
proportion,  as  a  partner  in  that  specific  property,  could  have  been 
condemned  as  lawful  prize.  Chile  would  still  have  been  bound  to 
restore  to  the  neutral  owner  his  own  share.  (181) 

But,  sinoe  the  contract  was  broken  by  Arismendi,  and  terminated  by 
Smith,  and  no  act  was  done  under  it,  the  mere  fact  of  the  having  made 
such  a  contract  draws  after  it  no  consequence  to  the  neutral  owners  of 
the  property  actually  embarked,  for  it  was  perfectly  lawful  for  Smith, 
as  a  neutral,  to  have  entered  ii^to  a  contract  of  partnership  with  a 
Spaniard,  and  his  own  share  in  the  property  would  not  thereby  have 
been  endangered,  unless  he  had  also  sought  to  cover  under  his  own  name 
the  share  of  his  Spanish  partner  in  fraud  of  the  rights  of  war. (192) 
He  contracted,  therefore,  to  do  that  which  was  lawful,  but  did  not  do 
it  because  his  Spanish  associate  broke  the  contract.  And  he  after- 
wards brought  into  Peru  a  neutral  cargo,  nowise  affected  by  that  pre- 
vious contract;  he  was  permitted  to  enter  it;  he  sold  it  for  account  of 
the  neutral  owners,  and  he  would  have  exported  the  $70,000  to  them, 
as  he  did  other  proceeds  of  the  same  cargo,  if  he  had  not  been  arrested 
by  the  armed  force  of  Chile.  How,  then,  has  he  added  to  the  resources 
of  the  Spanish  government  to  enable  it  to  carrv  on  the  war.  If  he 
paid  duties  on  the  importation,  he  did  no  more  than  every  neutral,  in 
all  commerce  with  a  oelligerent,  may  lawfully  do,  although  it  may 
contribute  somewhat  to  the  resources  of  an  enemy,  and  in  tne  particu- 
lar case,  the  payment  of  duties  could  not  have  afforded  even  that  de- 
gree of  indirect  aid  which  the  law  of  nations,  for  the  benefit  of  com- 
merce, freely  allows,  because  these  duties  were  collectible  only  for  the 
benefit  of  a  private  subject  of  Spain.  If  he  did  not  pay  them,  h  fortiori^ 
he  did  nothing  which  Chile,  as  a  belligerent,  can  complain  of. 

It  may  further  be  remarked  that,  if  anything  in  these  transactions, 
on  the  part  of  Smith,  could  be  construed  into  a  deviation  from  the 
strictest  neutrality,  that  deviation  must  consist  in  the  act  of  importa- 
tion under  a  license  of  importation  granted  to  a  Spaniard  by  the  Span- 
ish government.  But,  if  there  were  any  just  cause  of  offence  in  that, 
it  was  an  act  completed  when  the  importation  was  made  and  the  cargo 
landed ;  and,  it  is  believed,  no  case  can  be  found  where  neutral  prop- 
erty has  been  held  liable  to  confiscation  for  an  offence  against  bellig- 
erent rights,  except  when  taken  in  ddtcto^  or  on  the  way  towards  a  con- 
summation of  the  act  esteemed  hostile.  (193)  Yet,  the  brig  Macedonian, 

(191)  Chitty'i  Law  of  Nations,  ch.  4,  Am.  ed.  p.  112;  case  of  the  B«tMy  and  car|ro,  U 
Galliw>n'i  Rep.  377  ;  ihip  Francis  and  cargo,  Graham's  claim,  1  Gallison's  Rap.  618. 
_(192)  Ante  191.    Also,  case  of  the  Eenroom,  1  Robinson's  Rep.  1,  and  case  of  the  St. 
Nicholas,  1  Wheaton's  Reps.  431. 

(193)  The  Immina,  3  Robinson's  Reps.,  p.  168. 
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as  a  neutral,  (for  such  it  is  iDsisted  she  was,)  had  a  right  to  carry  even 
the  goods  of  a  Spaniard  and  to  exempt  those  goods  from  capture  on 
the  high  seas ;  for,  although  Chile^  as  an  independent  state,  may  not, 
at  the  time,  have  formally  adopted  the  prmciple  that  ''free  ships  make 
free  goods,"  it  may  safely  be  affirmed  to  have  become,  long  before,  a 
a  part  of  the  general  law  of  nations,  and  was,  besides^  an  express 
treaty  stipulation  between  Spain  and  the  United  States,  by  which 
Chile  was  bound.  (194)  If  Smith,  then,  might  lawfully  have  contracted 
to  carry  a  cargo  owned  wholly  by  Spaniards  from  China  to  Peru  with- 
out violating  the  laws  of  neutrality,  how  can  he  be  esteemed  te  have 
violated  those  laws  by  carying  a  cargo  owned  wholly  by  neutrals,  but 
of  which  a  Spaniard  was  tebe  the  importing  agent?  And  if  the 
goods  so  owned  under  that  flag  could  not  have  been  lawfully  captured 
on  the  high  seas  for  that  cause,  how  is  it  possible  that  they  should 
become  just  subjects  of  capture  after  they  had  been  landed,  and  by 
reason  of  their  having  been  so  imported  ? 

The  government  of  the  United  States  has  been  induced,  by  courtesy 
towards  the  government  of  Chile,  and  respect  for  her  distinguished 
representative,  to  enter  thus  minutely  into  an  examination  of  the  evi- 
dence concerning  the  fact  of  the  alleged  Spanish  ownership,  and  con- 
cerning the  alleged  breach  of  neutrality,  on  the  broad  ground  of  ad- 
mitted belligerent  right  regularly  pursued,  as  upon  an  adjudication  of 
lawful  prize  by  a  competent  tribunal,  in  a  public  war  between  nations. 
But  the  duty  of  this  government  towards  ite  own  citizens  requires 
that  certain  other  principles  should  be  stated  which  might  be  deemed 
conclusive  of  the  merits  of  this  particular  case,  even  if  the  evidence 
had  been  less  satisfactory  than  it  is,  in  favor  of  the  American  title. 

The  act  complained  of  is  the  forcSble  taJdngj  by  Chile,  for  her  own 
fw«,  of  money  and  bullion,  found  on  land,  within  the  territory  of  Peru, 
in  the  personal  custody  and  possemon  of  a  citizen  of  the  United  StcUeSy 
claiming  to  hold  it  in  his  own  right  for  other  citizens  of  the  United 
States,  while  he  was  travelling  through  that  territory,  peaceably  and 
lawfully,  on^business  of  trade,  permitted  by  the  municipal  authorities, 
and  intending,  when  opportunity  offered,  to  ship  the  said  property  to 
his  employers  in  the  United  States. 

The  answer  of  Chile  is,  that  the  said  property  wa  slawfuUy  captured, 
jure  belli  J  in  a  war  between  Chile  and  Spain ;  and  this  on  two  grounds: 
first,  because  the  citizen  of  the  United  States,  on  whom  the  said  prop- 
erty was  ibund^  in  hostile  territory,  might  have  been,  eventually, 
obliged  to  account  for  some  part  of  U  to  a  Spaniard,  (for  this  seems 
the  utmost  that  Chile  can  plausibly  contend  for ;)  and  secondly,  be- 
cause the  said  citizen  of  the  United  States,  by  his  commercial  dealings 
with  Spaniards,  had  broken  the  laws  of  neutrality  towards  Chile. 

To  this  the  government  of  the  United  States  replies  that  Chile  was 
never  in  a  position,  and  cannot  now  place  herself  in  a  position,  which 
entitles  her  to  that  justification ;  first,  because  she  had  no  positive 
righty  as  she  was  then  situated,  to  take  said  property,  so  claimed,  out 
of  neutral  hands  in  the  territory  of  Peru,  even  if  the  fact  were  as  she 
states;  secondly,  because  the  said  property  was  never  adjudged  and 
condemned  as  lawful  prize  even  by  a  court  of  her  own  creation. 

(194)  Treaty  of  1795,  Article  15,  1  Kltiot'f  Diplomatic  Code,  page  394. 
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On  the  first  point,  it  may  be  remarked  that  the  hostilities  then  esr 
isting  between  the  people  of  Chile  and  the  King  of  Spain  were  in  the 
nature  of  a  mere  civU  oammotion.  The  right  of  that  people  to  declare 
and  maintain  their  independence,  if  they  could,  is  far  from  beins 
questioned  ;  but  their  eventual  success  was  still  unsettled, (195,)  and 
they  were  not  yet  recognized  by  any  nation  as  an  independent  sove- 
reignty. The  government  of  the  United  States  was  aware  of  the  ez-» 
istence  of  these  hostilities  as  a  factj  and  of  the  ciaim  of  independence 
set  up  by  Chile ;  but  the  time  had  not  come  for  the  full  admission  of  her 
claim  on  the  part  of  this  government,  and  its  policy,  in  the  mean  time, 
was  to  avoid  all  interference  in  the  contest,  and  not  to  restrain  its  own 
citizens  from  all  commercial  advantages  and  opportunities  of  neutral 
trade  which  those  political  relations  might  lay  open.  In  the  language 
of  its  supreme  executive,  before  cited,  '^  Our  citizens  carried  on  com- 
merce with  both  parties,  and  the  govemmefd  protected  it  with  each^  in 
articles  not  oontrahand  of  wot'* 

Now,  it  is  not  necessary  to  inquire  how  far,  by  the  principles  of 
public  law,  a  portion  of  an  empire  or  state  contending  for  and  declar- 
ing independence,  may  rightfully  deal  with  the  property  of  indi- 
viduals attached  to  the  opposite  party  as  the  property  of  enemies, 
when  lying  wiJthin  the  territory  over  which  the  revolutionary  party 
asserts  supremacy  in  fact ;  nor  how  far  such  a  party,  proceeding  eadtr^ 
tenritoriaUy  in  military  expeditious  against  its  declared  enemy,  may 
rightfully  act  on  other  eoU  in  the  capture  or  destruction  of  the  property, 
not  only  of  the  govemmeni  with  which  it  wars,  but  also  of  property 
there  found  plainly  and  avowedly  belonging  to  individual  subjects  of 
that  government.  If  such  acts  of  depredation  against  private  property 
on  land,  whether  strictly  justifiable  or  not  on  the  principles  of  modem 
warfare,  were  exclusively  confined  to  the  property  of  tne  subjects  of 
the  hostile  government,  and  touched  no  neutral  interests,  it  may  be 
admitted  that  they  would  give  no  just  cause  of  complaint  to  other 
nations  ;  but  if  they  are  so  extended  as  to  implicate  and  injure,  essen- 
tially, the  citizens  or  subjects  tf  other  countries,  transiently  found 
there  engage  in  the  lawful  pursuits  of  commerce,  and  taking  no  part 
in  the  actual  hostilities,  the  inquiry  arises,  upon  what  settled  principle 
of  public  law  is  that  conduct  to  be  justified  by  a  belligerent  nation,  and 
yet  more  by  a  body  of  insurgents,  however  large  and  respectable, 
acting  under  a  political  organization  recognized  only  by  themselves, 
and  making  a  military  irruption  into  the  territory  of  their  neighbors? 

The  right  of  capturing  neutral  property,  mixed  with  an  enemy's, 
though  found  in  the  possession  of  the  neutral,  when  it  exists  at  all, 
is  a  belligerent  right  of  strict  construction  and  of  a  limited  character. 
It  is,  essentially,  a  right  of  detention  and  examination  only,  for  the 
sole  purpose  of  separating j  to  the  use  of  the  belligerent,  the  share  or 
interest  of  the  enemr/j  so  soon  as  it  can  be  judicially  ascertained,  and 
thereupon  restoring  the  property  of  the  friend j  taken  only  as  a  means 
of  reaching  the  enemy.     This  cannot  be  done  without  more  or  less  of 

(195)  See  letter  of  Captain  Ridge  ley  to  the  Secretary  of  the  Navy,  May  16,  1821,  ex- 
pressing  the  <* general  opinion'  that,  **if  San  Martin  shall  be  defeated  before  lima,  a 
great  part  of  ChUe  would  fall  again  into  the  hands  of  the  royalists,"  &c  Navy  Depart- 
ment,  No.  1. 
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damage,  injniy,  and  interrnption  of  his  lawful  business  to  the  neutral. 
But  so  much  of  neutral  interest,  in  cases  of  capture  at  8  a,  has  been 
conceded ,  by  consent  of  nations,  to  the  prerogative  of  national  war.  Not 
even  this  limited  concession  is  made  universally,  by  public  law,  to  every 
community,  member,  or  portion  of  a  state  which  may  rise  in  arms  to 
effect  a  revolution.  Concessions,  in  such  cases,  are  matters  of  favor , 
and  depend  on  the  free  will  and  pleasure  of  other  nations  to  recognize 
the  insurgents  as  a  separate  government,  to  such  extent  and  on  such 
terms  as  their  own  policy  may  dictate,(196 ;)  and,  until  they  are 
fully  admitted  into  the  family  of  nations,  the  extreme  rights  of  war, 
as  sometimes  claimed,  will  hardly  be  conceded  to  them  by  other 
governments^  except  under  the  limitation  that  the  exercise  of  those 
rights,  in  doubtful  cases,  shall  not  be  allowed  to  affect  injuriously  the 
commercial  interests  and  righto  of  the  citizens  and  subjects  whom 
those  governments  are  respectively  bound  to  protect.  In  brief,  no 
principle  of  the  law  of  nations  imperatively  demands  the  slightest 
concession  of  a  neutral  interest  to  a  state  of  insurrection  ;  and  the 
right  of  visitation,  search,  and  detention  of  neutral  property,  with  a 
view  to  the  discovery  of  enemy  intereste,  has  hitherto  been  confined^ 
as  a  clearly  admitted  right  between  nations,  to  acte  done  at  sea  * 

If  these  premises  are  correct,  it  seems  to  follow  that  the  people,  situ* 
ated  as  the  people  of  Chile  were  at  the  time  of  the  seizure  at  Sitana, 
could  have  had  no  positive  right  to  capture,  upon  foreign  land,  neutral 
property  in  the  possession  of  a  neutral  subject  or  citizen,  because  of 
the  real  or  supposed  mixture  of  an  enemy  interest  therein,  even  if 
it  were  done  with  a  view  to  ultimate  discrimination  through  their 
courts,  and  condemnation  of  the  enemy's  interest  only.  Their  title  to 
the  maintenance  of  courte  at  all,  except  for  mere  municipal  purposes, 
at  least  of  courts  whose  judgments  by  the  law  of  nations  are  to  be 
conclusive  on  the  property  within  their  jurisdiction  and  exclusive  of 
all  other  jurisdiction  ove^  the  same  subject  matter,  was  one  which 
depended,  as  all  their  belligerent  rights  against  friendly  foreigners 
did,  on  the  consent  of  other  nations,  with  such  limitations  as  they 
might  please  to  affix. 

The  extent  to  which  those  righto,  or  claims  of  right,  shall  be  ad- 
mitted in  the  absence  of  express  agreement,  is  not  a  subject  of  positive 
law,  but  of  national  policy. 

On  this  principle,  the  Supreme  Court  of  the  United  States  has  al- 
lowed  the  belligerent  righto  claimed  in  some  cases,  with  more  or  less 
of  qualification,  and  not  in  others.  During  the  South  American  revo* 
lution  it  was  held,  concerning  some  of  the  colonies  which  had  asserted 
independence;  that  effect  should  be  given  to  their  acts  of  hostility  upon 
the  ocean,  as  between  the  people  of  those  colonies  and  other  subjecto  of 
Spain,  except  so  far  as  they  might  infringe  upon  the  neutral  rights  of 
thcUnitod  Statos.  (197)  But  the  same  court  refused  to  give  effect  to  the 
sentence  of  a  prize  court  estoblished  at  Galveston,  in  the  then  torri- 
tory  of  Mexico,  because  the  government  of  the  United  Stotes  had  not 

(196)  United  States  t».  Palmer,  3  Wheaton's  Beps.,  p.  634;  the  Santifidma  TrinidadT? 
Wheaton's  Reps.,  p.  306. 

(197)  The  Divina  Pastora,  4  Wheaton'i  Repe.,  64  ;  the  Joeepha  Segunda,  5  Wheaton't 
Reps.  35a 

*  TUbot  «t.  Seaman,  1  Cranch's  Beps.,  p.  31. 
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chosen  to  acknowledge  the  existence  of  belligerent  rights  in  any  Mex- 
ican republic  or  state  at  war  with  Spain.(198)  In  respect  to  Chile,  no 
question  arose  in  the  judicial  tribunals  of  the  United  States.  But  no 
act  of  the  government,  preceding  the  date  of  this  seizure  at  Sitana, 
can  be  deemed  to  have  recognized  her  sovereignty  in  a  forai  or  to  an 
extent  which  could  justify,  if  any  recognition  could,  her  interference 
upon  land  not  claimed  as  her  own  with  property  held  there  by  citi- 
zens of  the  United  States  transiently  engaged  in  trade,  either  because 
of  their  commercial  dealings  with  the  subjects  of  Spain,  or  because  of 
the  suspicion  of  some  latent  enemy  interest  therein  involved. 

The  government  of  the  United  States  had  admitted  nothing  beyond 
the  fact  of  the  existence  of  a  civil  war  between  Chile  and  Spain,  with 
such  rights  only  as  in  the  strictest  construction  of  belligerent  rights 
in  respect  to  neutrals  were  necessary  to  enable  Chile  to  maintain  that 
contest. 

Now,  althoufifh  the  seizure  within  the  territory  of  the  enemy  of  the 
persons  and  private  property  of  enemy  merchants,  and  of  other  sub- 
jects of  the  enemy  not  engaged  in  acts  of  war,  has,  in  former  periods, 
been  claimed  and  acted  upon  as  the  extreme  right  of  undisputed  sover- 
eignty against  its  enemy,  it  seems,  by  the  consent  of  nations  and  the 
usage  of  modern  warfare  between  civilized  powers  to  have  been  long 
since  utterly  abandoned  and  forbidden^  except  in  the  form  of  military 
levies  and  contributions  assessed  upon  a  community,  and  other  ex- 
cepted cases,  having  no  bearingon  the  present  discussion.  (199)  Nosuch 
right  was  ever  admitted  or  claimed,  since  the  days  of  barbarism,  against 
the  persons  and  property  of  friendly  foreigners  found  within  the  hos- 
tile territory.  How  is  it,  then,  possible  that  the  United  States,  by  a 
simple  recognition  of  the  fact  of  the  existence  of  this  civil  war  and 
avowal  of  its  neutrality  in  that  contest,  can  be  deemed  to  have  assented 
to  the  arrest  of  the  persons  and  property  of  its  own  citizens,  found  by 
one  of  the  belligerent  parties  within  the  territory  of  the  other,  upon 
the  bare  suspicion  of  a  private  enemy  interest  mixed  in  that  property ; 
or  to  have  assented  to  the  condemation  or  appropriation  to  the  use  of 
the  capturing  party  of  such  property  by  reason  of  the  fact,  even  ad- 
mitting that  fact  to  have  existed  ?  It  would  have  been  not  merely 
conceding  to  an  insurrectionary  party  the  full  prerogative  of  sov- 
ereignty engaged  in  war  to  its  utmost  admitted  extent,  but  it  would 
have  been  authorizing  an  enlargement  of  that  prerogative  to  the  pre- 
judice of  neutral  interests  far  beyond  the  extreme  limit  of  modern 
warfare  between  civilized  nations.  No  such  concession  can  be  pre- 
sumed from  any  act  of  this  government. 

On  the  contrary,  we  had  already  excluded  all  pretence  for  such  a 
presumption  by  express  stipulation.  Our  treaties  with  Spain,  then  in 
full  force,  bound  all  her  subjects  to  protect  and  defend  our  citizens  in 
the  possession  of  their  effects  within  ner  jurisdiction,  including  Peru ; 
and  even  to  use  all  efforts  to  restore  theefficts  which  should  be  taken  from 
them  by  others  within  such  jurisdiction,  whether  Spain  was  at  war  or 
not  with  the  power  whose  subjects  had  taken  possession  of  such  effects ; 

(198) The  Nae?a  Auna  and  Liebre,  6  Wheaton's  Repa.,  193,^.  P.;  the  Gran  Para,  7 
Wbeaton's  Rispi.,  476. 
(199)  Wheaton'a  Elements  of  International  Law,  part  4,  chap.  3,  aec  5,  p.  359. 
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and  they  positively  prohibited  all  taking  and  detention  of  private 
property  for  military  or  other  public  purposes,  or  anv  seizure  not 
made  and  prosecuted  according  to  the  regular  coarse  of  judicial  pro- 
ceedings. (200.)  How,  then,  could  the  unacknowledged  people  of 
Chile,  being  still,  in  regard  to  the  United  States  and  all  other  foreign 
relations,  de  yi«re  subjects  of  Spain,  lawfully  treat  as  an  enemy  a  citizen 
of  the  United  Stales,  found  within  Spanish  territory,  other  than  their 
own,  and  take  from  him,  and  carry  away,  by  mere  military  force, 
property  in  his  own  personal  possession,  and  declared  by  him  to  be 
held  in  trust  for  his  fellow  countrymen,  even  for  the  purpose  of  sub* 
jecting  it  to  a  prize  court  in  Chile  ? 

Much  more,  it  may  be  asked,  how  could  they  lawfully  do  this  for 
the  purpose  of  appropriating  it  to  their  own  use  without  any  judicial 
proceedings  at  all,  on  the  mere  allegation  of  a  concealed  enemy  inter- 
est ?  The  people  of  Chile,  it  is  true,  had  renounced  their  allegiance  to 
Spain,  but  could  they  thereby  release  themselves  from  their  obliga- 
tions as  subjects  of  Spain  to  other  nations,  without  their  consent  ? 
Seeking  recognition  as  an  independent  power,  how  could  they  absolve 
themselves  from  the  contracts  which  Spain  had  made  for  them  while 
they  themselves  were  a  part  of  Spain,  until  they  were  acknowledged  an 
independent  nation,  and  treated  with  as  such?(201.)  Even  after  the 
full  recognition  of  the  South  American  republics,  this  goyernment  re- 
garded them  as  still  bound  in  justice  and  honor  by  the  treaties  of 
Spain  with  other  nations,  existing  when  they  declared  their  indepen- 
dence. (202.)  A  fortiori  were  th^y  so  bound  previously  to  that  recog- 
nition, and  nothing  could  then  justify  the  smallest  infraction  by  Chile 
of  a  neutral  right  secured  by  those  treaties,  in  the  person  of  a  citizen  of 
the  United  States  trading  in  Peru ;  nothing,  certainly,  short  of  his 
being  himself  found  in  arms  on  the  Spanish  side,  or  engaged  in  some 
equally  flagrant  act  of  declared  hostility,  in  support  of  the  Spanish 
government. 

Mr.  Carvallo  remarks^  as  if  it  were  a  justification  of  the  act,  that 
Smith  was  not  an  American  yJo^  or  veaadj  nor  the  valley  of  Siitana  a 
sea  common  to  all  nations.  It  is  true  that  Smith  was  simply  an 
American  citizen,  and  that,  at  the  time  of  the  seizure,  he  was  neither 
within  the  territorial  jurisdiction  of  the  United  States  nor  upon  the 
common  highway  of  nations.  Neither  was  he  under  the  jurisdiction 
of  Chile,  but  on  the  soil  of  Peru,  and  within  the  protection  of  the 
treaties  above  named.^    And  though  the  government  of  the  United 

(200)  Treaty  of  1795,  article  6,  7,  EUot's  Dip.  Code,  p.  394  :  **  Every  treaty  is  a  part  of 
the  private  law  of  the  country,  which  has  entered  into  that  treaty,  and  is  as  binding  on  the 
subjects  as  any  part  of  the  municipal  laws." — Sir  William  Scott,  in  the  case  of  the  iSnroom, 
2  Robinson's  Beps.,  p.  7. 

(201)  **  The  exercise  of  those  rights  (biUigerent)  on  the  part  of  the  revolting  colony  or 
province,  against  the  metropolitan  country,  may  be  modified  by  the  obligation  of  treaties 
previously  existing  between  the  coimtry  and  foreign  states." — Wheaton's  £lem.  of  Inter. 
Law,  Part  1,  ch.  2,  sec.  16,  p.  71.  *'  The  state  to  which  the  captors  belong,  in  determining 
what  might  or  what  might  not  be  lawfully  taken,  is  to  judge  by  these  particular  treaties, 
and  by  the  law  of  nations,  taken  together  " — Butherford's  InJst.  vol ,  2,  book  2,  ch.  9,  sec.  19. 

(202)  See  instructions  from  J.  Q.  Adams,  Secretary  of  State,  &c.,  to  Ur.  Anderson, 
minister,  &c.,  2  Eliot's  Diplomatic  Code,  page  634. 

*'*  It  is  not  the  place  where  a  thing  is  which  determines  the  nature  of  that  thing,  but 
the  character  of  the  person  to  whom  it  belongs ;  things  belonging  to  neutral  persons,  which 

Digitized  by  VjOOQ IC 


256  BEIZUBE  OF  PROCEEDS  OF  CASQO 

States  leaves  its  citizens,  in  foreign  lands,  subject  to  tbe  ordinary 
operation  of  the  municipal  laws  of  those  lands,  and  will  not  shield  them 
against  the  consequences  of  an  infraction  of  the  laws  to  which  they 
voluntarily  subject  themselves,  still  less  against  the  consequences  of 
their  engaging  in  a  foreign  military  service ;  yet,  while  they  are  occu- 
pied in  the  peaceful  pursuits  of  commerce,  within  the  territory  of  a 
friendly  power,  they  are  not  only  under  the  protection  of  that  power, 
but  also  within  the  protection  of  their  own  government,  so  far,  at  least, 
that  it  will  not  permit  them  to  be  attacked  and  plundered  with  impu- 
nity, by  the  armed  force  of  any  other  people  invading  that  territory, 
on  the  pretence  of  waging  war  against  its  possessors,  nor  to  be  sub* 
jected  to  military  violence,^contrary  to  th«  express  stipulations  of  an 
existing  treaty.  And  whenever  this  species  of  outrage  happens,  this 
government  will  hold  itself  free  to  claim  the  amplest  indemnity,  at  its 
own  election^  either  against  the  power  which  permitted,  or  the  power 
which  perpetrated  the  act. 

On  the  second  point,  it  may  be  remarked,  that,  although  this  prop- 
erty was  taken  upon  land,  it  was  taken  by  soldiers  attached  to  a  naval 
squadron,  and  carried  on  board  the  admiral's  ship,  and  disposed  of  by 
his  orders.  This  brings  it  within  the  law  of  maritime  capture,  so  far 
as  to  subject  it,  beyond  all  question,  to  the  jurisdiction  of  the  prize 
courts  established  in  the  country  of  the  captors,  in  like  manner  as  if  the 
act  of  taking  had  occurred  upon  the  ocean. (203)  And  in  all  cases  sub- 
jected to  that  jurisdiction,  the  law  of  nations  demands  that  the  property 
taken  should  be  brought  infra  presidia  of  the  capturing  country,  and 
there  formally  adjudged,  by  a  competent  prize  court,  either  to  have 
been  rightfully  captured,  jure  fteHt,  or  not  to  have  been  lawful  prize.  (204) 
Without  this  adjudication  of  prize  there  is  no  lawful  conversion  of  the 
property  by  the  mere  act  of  seizure.  There  is  nothing  to  distinguish 
the  act  from  a  common,  unauthorized  robbery,  except  that  it  is  com- 
mitted by  persons  acting  in  the  service  and  under  the  leave  of  some 
government  professing  to  carry  on  a  war.  In  the  present  case,  with- 
out any  such  adjudication,  the  property  was  immediately  devoted  to 
the  use  of  the  government  of  Cnile,  by  her  admiral,  who  distributed 
it  in  payment  of  the  officers  and  men  employed  in  her  military  and 
naval  service ;  and  although  Smith's  protest  and  reclamation,  made 
immediately  after,  were  stated  by  the  supreme  director  of  Chile  to 
have  been  remitted  to  her  prize  court,  in  order  that  the  case  should 
be  determined  as  justice  should  require,  no  sentence  of  condemnation 
was  ever  pronounced.     Thus,  an  act  of  force  and  violence  against  a 

happen  to  be  in  an  enemy's  country,  or  on  board  an  enemy's  ship,  are  to  be  distinguished 
fVom  those  which  belong  to  the  enemy." — Vattel,  book  3,  ch.  5,  sec.  75.  See,  also,  the 
Nereide,  9  Cranch's  Reps.,  page  425. 

(203)Wheaton  on  Captures,  chapter  9,  section  17,  page  278.  Cargo  of  the  Emulous,  1 
Galliton's  Reports,  573.    Brown  m.  The  United  States,  8  Cranch's  Reports,  138. 

(204)Wheaton  on  Captures,  ch.  9,  sec.  10,  p  262.  Ibid,  ch.  9,  sec.  17,  p.  279.  Letter 
from  Sir  Wm.  Scott  and  Sir  J.  Nichol  to  Mr.  Jay,  in  Wheaton  on  Captures,  App  ,  p.  310- 
311.  The  Flad  Oyen,  1  Robinson's  Reps.,  p.  138.  Opinion  of  Judge  Johnson  in  the  case 
of  the  Rose  and  Hincley,  4  Cranch's  Reps.,  App.,  p.  514.  The  necessity  of  such  a  sentence 
was  acknowledged  by  ChUe  herself,  in  the  Prise  Code,  by  which  she  assented  to  be  bound. 
See  extract  from  the  Commisioner  Bland's  Rep.,  4  Wheaton's  Reps.,  App.,  p.  27-' S,  and 
Prise  Code,  arts.  8,  18,  19,  44,  45.  Ub.  Sup.,  p.  31,  H  mq.  The  same  code,  art.  2,  seemi 
to  admit  the  obligation  of  pre-existing  treaties  of  Spain  with  foreign  stales. 
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dtizen  of  the  United  States,  not  within  the  jurisdiction  of  Chile,  was 
never  legalized  even  by  the  decree  of  her  own  courts  as  an  act  lawfully 
done  in  the  exercise  of  belligerent  rights.  The  property  never  became 
vested  in  the  captors,  but  merely  passed  from  the  possession  of  Smith, 
by  force,  into  the  possession  of  Chile,  who  used  and  consumed  it  as 
her  own. 

The  consequence  follows  that  Chile,  failing  to  furnish  even  that  first 
preliminary  proof  of  title  in  herself,  by  the  right  of  war,  which  the 
law  of  nations  requires  in  the  sentence  of  a  prize  court,  is  bound  to 
restore  the  property,  or  its  equivalent,  to  the  party  from  whom  it  was 
taken,  and  cannot  now  go  behind  his  lawful  possession  of  it,  in  the 
territory  of  Peru,  to  inquire  whether  he  was  accountable  for  it  to  a 
subject  of  Spain,  or  to  other  citizens  oCthe  United  States. 

The  present  claimant  represents  Smith,  now  deceased,  by  the 
authority  of  his  administrator ;  and  the  government  of  the  United 
States  is  bound  to  assert  the  claim  in  Smith's  right,  for  whomsoever 
it  may  concern,  and  to  demand  that  he,  or  his  lawful  representatives, 
shall  be  placed  in  statu  quOy  by  restitution  of  property  tasen  from  him 
without  color  of  law  or  right,  leaving  him  and  them  to  execute  what- 
ever contracts  he  may  have  made  respecting  its  eventual  disposition  as 
if  no  such  violence  had  intervened. 

Chile  being  ckarly  wtong  in  the  outset,  it  is  altogether  unreasonable 
in  her  to  invite  this  government  to  unravel  now  the  intricacies  of 
commercial  transactions  almost  thirty  years  old,  after  the  death  of 
every  person  directly  concerned  in  them,  with  the  view  of  seeing 
whether  there  was  or  not  more  or  less  of  Spanish  interest  infused 
into  property  apparently  neutral,  when  she  herself  has  never  adjudged 
it  to  DC  otherwise  by  a  competent  tribunal.  > 

Indeed,  the  whole  suggestion  of  enemy  property  is  plainly  a  late 
afterthought.     This  property  was  not  taken,  or  dealt  with  at  the 
time,  as  such.     It  was  found  mixed  with  merchandise  of  five  times 
its  value,  which,  if  the  object  had  been  to  weaken  an  enemy,  would 
also  have  been  captured  or  destroyed.     The  party  in  possession,  de- 
clared it  to  be  the  property  of  citizens  of  the  United  States,  and 
begged  that  all  might  be  taken,  if  any  was,  in  order  that  he  might: 
accompany  it,  and  seek  its  restoration  from  the  chief  commanding* 
officer.     This  boon  was  refused,  and  the  property  now  in  question  was 
selected  and  distinguished  from  the  rest,  not  because  it  was  supposed 
to  be  differently  owned,  but  simply  because  it  was  money  and  bullion, 
and  because  the  order  under  which  the  capturing  officer  acted  was. 
to  take  the  silver,  and  that  only,  and  to  take  it  whosesoever  it  might. 
be.     Why  was  this,  if  the  object  was  only  to  take  property  of  the: 
enemy  ?  It  was  plainly  wanted,  not  as  enemy  property,  but  as  money,, 
to  answer  an  exigency  ;  and  the  officer  who  took  it  readily  receipted; 
for  it  as  taken  from  a  citizen  of  the  United  States,  and  as  represented; 
to  be  the  property  of  his  countrymen.     What  was  this  but  an  express- 
agreement,  in  behalf  of  Chile,  that  it  should  be  accounted  for ;  cer- 
tianly  so,  unless  it  should  be  condemned  as  lawful  prize  ?    Yet,  with 
notice  of  this  claim  of  Smith's,  and  of  this  agreement,  under  which 
it  was  taken,  the  admiral  of  Chile,  instead  of  carrying  it  in  for  adju- 
dication, applies  it  forthwith  to  the  exigency  for  which  it  was  taken.. 

Ex.  Doc.  68 17 
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The  thing  itself  was  never  even  placed  within  the  jurisdiction  of  a 
prize  court,  where  the  title  of  the  neutral  claimant  could  be  asserted, 
while  witnesses  were  at  hand,  and  the  prooft  fresh.  Demand  is  there- 
upon made,  and  repeated,  with  formal  evidence  of  the  facts,  upon  the 
supreme  government  of  Chile,  to  answer  for  the  act  of  its  admiral ; 
and  the  government  neither  repudiates  the  act,  nor  justifies  it  as  an 
act  done  upon  the  enemy,  but  assures  the  claimant  that  the  evidence 
of  his  ri^ht  and  claim  is  transmitted  to  the  prize  court,  to  be  dealt 
with  as  justice  may  require  ;  and  the  prize  court,  being  thus  put  in 
possession  of  the  cause  by  order  of  the  government,  does  not  find  the 
thing  taken  to  have  been  lawful  prize,  and  pronounces  no  sentence  in 
the  case.  (206)  Why  was  this,  if  it  was  really  decided  to  be  enemy  pro- 
perty, or  taken  as  such?  The  inferences  are  inevitable;  1.  That 
Chile  herself  admitted  it  to  be  a  proper  subject  for  the  action  of  a 
prize  court,  and  was  sensible  that  she  could  have  no  title,  by  the  law 
of  nations,  without  a  judgment  of  prize.  2.  That  the  captors  and  the 
government  did  not  desire  a  judgment,  because  no  just  ground  of  con- 
demnation could  be  found.  3.  That  the  omission  to  pronounce  any 
sentence  at  all,  is  equivalent  to  a  positive  admission  of  the  neutral 
claim,  while  the  act  was  recent,  and  all  the  evidence  at  command. 

Tet,  after  twenty  years  of  forbearance  by  this  government^  from  con- 
siderations of  tenderness  towards  a  rising  republic,  when,  in  her  time 
of  ability,  she  is  again  formally  called  upon  for  restitution  and  indem- 
nity, she  then  for  the  first  time,  sets  up  the  justification  of  concealed 
enemy  interest,  and  unneutral  conduct.  She  industriously  collects 
volumes  of  ex  parte  evidence,  in  Chile  and  Peru,  to  sustain  these  tardy 
allegations.  She  exhibits  portions  of  the  history  of  a  complicated 
commercial  transaction,  placing  in  strong  relief  those  detached  proofs 
which  tend  to  support  her  allegations,  and  withholding  others  which 
tend  to  refute  them.  She  charges  direct  perjury  upon  a  worthy  and 
respectable  citizen  of  the  United  States,  who  is  no  longer  alive  to  de- 
fend himself,  and  the  charge  is  shown  to  be  destitute  of  all  reasonable 
foundation.  She  charges  fraudulent  claims  against  other  respectable 
citizens,  who  were  engaged  in  honest  commercial  transactions,  per- 
mitted by  the  authorities  of  Peru,  in  articles  not  contraband  of  war, 
(as  clearly  defined  by  a  positive  treaty,  206)  and  she  utterly  fails  to  sus- 
tain those  charges.  She  comes  with  these  allegations,  at  a  time  when 
every  immediate  actor  in  the  transactions  complained  of  is  long  since 
deceased,  and  when  the  documents  and  proofs  would  have  been  easily 
collected  near  the  day  of  the  events  to  illustrate  every  questionable 
£act,  have  been  scattered  and  lost  by  the  course  of  affairs,  and  the  ac- 
cidents of  time  and  mortality.  (207)  Under  theseoircumstan^s,  she  calls 
upon  the  United  States,  in  justice  to  her,  to  investigate  the  obscure 
mcts  of  a  voyage  begun  thirty  years  ago,  without  the  living  explana- 
tion of  its  conductors,  and  to  determine  against  their  own  citizens 

(206)  *  *  If  it  shall,  In  any  manner,  oom«  to  the  knowledge  of  the  court,  that  a  seunm  hm 
been  made  in  the  nature  of  prlie,  and  that  no  proeedinga  had  been  withheld,  it  would 
be  the  duty  of  the  court  to  direct  proceedings  to  be  oommeuoed."  Sir  Wm.  Scott,  caae 
of  the  William,  4  Boblnson's  Bepa.,  214. 

(206)  Treaty  of  1795,  Art  16,  1  EUiot's  Dip.  Oode,  p.  894. 

(207)  Deposition  of  T.  0.  Amoxy,  No.  104  of  Further  Froot 
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upon  snch  evidence  aa  she  pleases  to  adduce,  and  sucli  as  is  yet  in  the 
power  of  the  claimants  to  oppose  against  it,  whether  she  is  not  entitled 
now,  to  a  justification  never  thought  of  then,  in  an  act  of  mere  mili- 
tary violence,  not  sanctioned  by  her  own  courts,  nor  defended  by  her 
own  government  on  the  original  demand. 

It  is  a  satisfaction  to  this  department,  in  complying  with  this  re- 
quest, and  carefully  investigating  the  facts  of  the  case,  even  upon  a 
view  of  them  necessarily  imperfect,  but  embracing  all  the  evidence 
upon  which  Chile  relies,  to  have  found  nothing  either  culpable  on  the 
part  of  its  own  citisens,  or  establishing  the  positions  of  fact  assumed 
by  Mr.  Garvallo.  This  government  would  have  been  extremely  re- 
luctant to  insist  on  satisfiiction  of  the  claims  of  its  own  citizens, 
though  resting  on  indisputable  principles  of  international  law,  if 
their  operation  in  the  particular  instance  had  appeared  to  be  against 
substantial  justice  and  true  equity.  But,  having  arrived  at  the  oppo- 
site conclusion,  it  must  now  hold  Chile  to  stand  upon  those  principleB 
in  their  strictest  application,  and  to  demand  that  its  citizens,  forcibly 
deprived  of  personal  property  in  their  own  possession,  in  a  territory 
foreign  to  both  parties,  by  an  act  of  military  violence  not  tolerated  in 
modern  warfare,  and  against  the  letter  and  spirit  of  a  treaty  binding 
in  justice  and  honor  upon  Chile,  and  not  legalized,  evenjprtma/acis, 
by  any  judgment  of  prize,  shall  be  replaced,  as  far  as  possible,  in  their 
antecedent  position,  by  repayment  of  the  whole  sum  taken,  with  in- 
terest from  the  day  of  its  seizure,  without  further  discussion  of  pro- 
prietary interest  beyond  that  plainest  of  all  titles — open  and  undis- 
puted possession,  with  claim  of  right  not  denied  when  made. 


List  of  Papers, 

Smith's  protest  at  Arequipa^  June  5,  1821. 

Loscano's  account,  as  stated  by  Arismendi  at  Boston,  in  1828. 

Memorandum  of  proceeds  in  Canton  of  the  gold  put  on  board  at  San 
Bias,  as  stated  by  Smith. 

Canton  invoice  of  J.  S.  EUery  and  others,  and  statement  A  an- 
nexed. 

Smith's  account  current  with  EUery  in  Canton. 

Smith's  protest  respecting  certificate  forced  from  him  by  Lord  Coch- 
rane. 

Account  of  duties  at  Arequipa. 

Smith's  claim  on  Arismendi  in  1828. 

Extract,  Arismendi  to  Smith,  October  2, 1828. 

Letter  Smith  to  Ellery,  April  26,  1821. 

Letter  Smith  to  Ellery,  August  17,  1821. 

Letter  Smith  to  Com.  Bidgeley,  February  26, 1822. 

W.  D.  Sohier's  memorandum  of  Smith's  statement  on  the  subject  of 
Cleveland's  claim. 

Account  of  sales  at  Tacna  for  J.  S.  Ellery  and  others. 

Account  current  of  J.  S.  Ellery  and  others. 

Deposition  of  John  8.  Tyler. 

Deposition  of  W.  H.  Gardiner. 
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Smith  to  W.  H.  Gardiner,  May  4,  1828. 
W.  D.  Sohier's  deposition. 

J.  P.  Cushing's  deposition. 

Extract  letter  Valdivieso  to  Stewart^  September  10,  1822 ;  Stewart 
to  Valdivieso,  September  26,  1822. 

Com.  Stewart  to  Secretary  of  State,  April  30, 1822. 

Same  to  Supreme  Director  of  Chile,  April  16, 1822. 

Supreme  Director  to  Stewart,  April  24,  1822. 

T.  H.  Perkins  to  Secretary  of  State,  August  8,  1822  ;  extract. 

Com.  Bidgeley  to  Secretary  of  Mavy,  August  28,  1821 ;  same  to 
same,  November  2,  1821 ;  extracts. 

E.  Smith  to  Com.  Bidgeley  ;  Com.  Kidgeley  to  Supreme  Director 
of  Chile ;  account  current,  Smith  and  Arismendi ;  November  30, 1819. 

Bill  of  lading  of  30,000,  shipped  by  Mercier  at  San  Bias. 

Letter  of  instructions,  Perkins  &  Co.  to  Smith. 

Bill  of  lading  goods  shipped  at  Mollendo. 

Letter  Smith  to  Ellery,  September  11,  1822. 

Letter  Mercier  to  Ellery,  May  11, 1819. 

Letter,  extract,  same  to  same,  January  11,  1820. 

Affidavit  of  Henry  Farnum. 

Affidavit  of  Thomas  C.  Amory. 

Affidavit  of  W.  H.  Gardiner. 

Letter  Smith  to  Howe,  May  9, 1822. 

Letter  same  to  same,  December  4,  1821. 

D.  W.  Colt's  receipt  for  proceeds  of  invoice. 


[Pint  Stamp.— Twelve  rials.] 


Second  Stamp,  tivdve  rials,  years  eighteen  hundred  and  eigthteen  and  eight- 
teen  hundred  and  nineteen.  Good  for  the  years  1820  and  1821.  The 
constitution  sworn  to  by  the  King,  March  9,  1820. 

In  the  very  noble  and  faithful  city  of  Arequipa,  on  the  twenty^first 
of  May,  eighteen  hundred  and  twenty-one,  before  me,  notary  and 
witnesses,  appeared  Eliphalet  Smith,  known  to  me  through  public 
notoriety  in  this  capital,  and  by  his  own  declaration,  as  a  native  citizen 
and  merchant  of  the  United  States  of  America,  saying  that  by  this  pub- 
lic instrument  of  declaration  and  protest,  in  due  form  and  manner  made, 
all  concerned,  and  all  to  whom  these  present  may  come,  may  know  that 
as  such  citizen  and  merchant,  and  also  as  captian  and  master  of  the 
American  brig  Macedonian,  he  deposes  in  the  most  legal  way  and 
manner,  that  on  the  2d  March  last  he  arrived  in  the  port  of  Arica, 
and  there  discharged  his  cargo,  and  with  it  proceeded  to  the  town  of 
Tacna,  where  a  part  of  it  was  sold.  That  on  the  7th  of  May,  instant, 
he  left  Tanca  and  set  out  in  the  direction  of  this  city  of  Arequipa 
with  fourteen  loads  of  silver  and  part  of  the  effects  which  belonged  to 
the  cargo  of  the  Macedonian,  leaving  the  rest  of  the  cargo  in  the  said 
town  ot  Tacna,  in  the  care  of  Don  Pedro  Irriberri  and  his  nephew,  Don 
Esteban  B.  Howe.    That  the  silver  and  effects  belonged  to  various  citi* 
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zeoB  of  the  United  States.  That  in  the  valley  of  Sitana  he  was  forcibly 
seized  by  twelve  armed  soldiers  and  two  oflBcers  belonging  to  theship-of- 
war  San  Martin,  ander  the  flag  of  the  goyernment  of  Chile,  and  not-, 
withstanding  the  civil  and  polite  expressions  he  nsed  towards  them, 
they  forcibly  took  from  him  the  said  fourteen  loads  of  silver,  stamped 
and  bars,  as  he  has  made  appear  before  me  in  the  proceedings  had  in 
the  matter  in  the  court  of  the  alcalde  of  the  second  nomination  of  this 
capital,  setting  forth  the  foregoing,  and  that,  seeing  himself  compelled 
by  the  armed  force,  without  any  escape  or  aid  in  his  defence,  he  had 
to  permit  or  suffer  to  be  taken  from  him  the  said  twelve  loads  of  silver 
in  bags  and  two  in  bars,  in  order  to  avoid  the  trouble  and  personal  ill- 
treatment  otherwise  consequent,  and  also  the  very  serious  injury  which 
his  set  opposition  would  have  brought  upon  him,  but  with  the  resolu- 
tion which  he  immediately  formed  to  make  this  protest,  setting  forth 
everything,  that  it  might  be  seen  that  it  never  was  and  never  could 
have  been  his  intention  to  make  of  his  free  will  such  a  submission. 

Wherefore  the  said  Eliphalet  Smith,  as  captain  of  the  brig  Mace- 
donian, as  above  expressed,  for  himself,  and  in  the  name  and  behalf 
of ^ the  owners  and  others  interested,  or  who  may  in  any  way  be  con- 
cerned in  the  said  brig  and  cargo,  or  any  one  of  them,  by  these  presents 
protests,  inasmuch  as  concerns  him  or  regfirds  them,  in  due  terms^ 
and  conformably  to  all  laws,  and  especially  to  the  law  of  nations, 
against  the  said  ship-of-war  San  Martin,  her  commander,  officers, 
soldiers,  sailors,  and  all  others  concerned,  as  also  against  her  cannon, 
rigging,  and  appurtenances,  for  the  unforeseen  and  unexnecteddeed  of 
seizing  and  taking  away  the  property  which  was  under  the  care  of  the 
appearer,  and  for  all  the  losses,  prejudices,  and  damages  which  may 
arise  therefrom,  or  which  he  may  in  future  have  to  suffer  on  account 
of  the  occurrences  above  related,  so  that  the  matters  of  insurance  re- 
lating to  the  said  brig  Macedonian  and  cargo,  or  either  of  them,  may 
be  seasonably  and  duly  adjusted,  settled,  and  satisfied  in  legal  form 
and  in  the  most  convenient  maner,  according  to  national  and  munici- 
pal law,  regulations,  sanctions,  and  ordinances  for  seaand  land,  which 
rule  in  such  cases ;  to  which  effect  he  repeats  once,  twice,  three  times, 
and  as  many  times  as  may  in  law  be  necessary,  that  he  protests  that  that 
that  which  he  did  and  consented  to,  as  before  related,  was  against  his 
deliberate  will,  and  only  to  avoid  risking  his  life  and  obviate  the  sad 
results  and  evil  consequences  which  his  non-compliance  would  no 
doubt  have  brought  upon  him,  according  to  public  opinion  in  this 
vicinity,  judging  from  the  notorious  deeds  there  practiced,  and  that 
therefore  no  prejudice  or  detriment  should  arise  therefrom  to  the  ap- 
pearer or  others  interested,  continuing  unimpaired  and  in  full  force 
and  vigor  all  their  rights  of  action,  to  make  use  of  the  same  when 
and  how  and  before  whom  it  may  be  fit,  as  though  there  had  been 
no  such  constrained  submission,  since  the  motives  before  expressed 
restricted  entirely  his  natural  liberty  and  deliberate  will. 

And  of  this  his  protest  he  requests  a  formal  attestation  for  his  pro- 
tection. In  testimony  of  which  he  thus  declared,  and  hereunto  set 
his  hand  ;  he  himself  having  brought  the  original  draft,  in  his  hand- 
writing, which,  at  his  instance,  remains  in  this  registry  as  being  that 
of  the  notary  before  .^hom  the  said  protest  has  been  made. 
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Being  witnesses,  Don  Jos6  Jaares  Inclan,  Don  Torebio  Antonio 
La-infierta^  and  Don  Roberto  Martin,  which  I  certify. 

ELIPHALET  BMITH. 

Before  me,  Job6  Nazario  de  Bibera,  his  majesty's  notary  public. 

Done  before  me— the  original  writing  being  in  my  registry  with 
which  this  has  been  compared,  and  to  which  I  refer — and  at  request 
of  the  appearer  as  being  the  principal  person  interested,  I  grant  this, 
signed  in  the  very  noble  and  faithful  city  of  Arequipa,  Sth*  June, 
eighteen  hundred  and  twenty-one. 
In  testimony  whereof, 

JOSE  NAZARIO  DB  RIBERA, 

His  Majesty's  Notary. 

The  undersigned  notaries  hereby  certify  that  Don  Jose  Nazario  de 
Ribera,  by  whom  this  deposition  is  authenticated,  is  his  majesty  s 
notary  public,  as  he  styles  himself,  of  full  legality,  and  as  such  has 
used  and  does  use  his  office  ;  and  that  to  all  such  like,  and  other  attes- 
tations, entire  faith  and  credit  always  has  been  and  is  given,  both  in 
judgment  and  thereout. 

And  that  the  same  may  appear,  we  grant  this  certificate  in  the  city 
of  Arequipa,  day,  month,  and  year  as  above. 

HEMIREZ  SEGARA, 

RAEL  NUTIA8, 

MANUEL  PRIMO  DE  LUGUEL. 


No.  2. 

Items  charged  by  Don  Vincente  Lascano  in  his  account  tvith  Arismendi 

at  San  Bias. 

PeUvered  to  Smith,  in  provincial  dolllin $28,994  00 

Do 215}  marcB  of  eilyer,  at  7}  cents,  cost $1,619  00} 

Do 96 do do 7f do 736  02 

2,S66  02J 

D0....1, 114H  ounces  of  gold  in  market,  of  yarions  in- 
dividuals, at  $16 17.836  00 

Do 385}    ounces  from  China,  of  TQigo,  at  $18..       6,984  04 

Do 158}....do..in  quintado,  at$16i 2,628  05 

1,653^  ounces© 27,298  01 

Delivered  to  Smith,  on  board,  19  bars  silver,  weighing  2, 434  marcs  2  oz.,  f 
according  to  statement  in  No.  6,  amounting  in  value  to 20, 888  07} 

74,686  08} 

oosn. 

7}  per  cent,  current  premium  in  &yor  of  bars  over  provincial  doUaiB,  on 

$20,888  07}  reals,  the  value  of  them $1,666  06 

3  per  cent,  on  $69, 000,  for  placing  them  on  board  with  reservation 2, 070  00 

*'rhe  weight  on  board,  in  English  scales,  was  1, 646  ounces.    Smith  wished  to  receive 
onboard, 
t  The  weight  on  board  was  2,460  marcs. 
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S  per  cent,  re-emplaao,  2  per  cent,  oo&toj,  1  per  cent,  oommodore — 
6  per  cent,  ob  $22, 500,  which  I  supposed  shipped  for  Ftoama,  and 
transferred  to  the  schooner  from  the  ship  Macedonia 1, 125  00 

For  the  maize*  in  bags,  and  all  expenses  of  transportation  from  San  Bias 
to  the  beach,  and  on  boar  J... 188  04 

4,950  02 
Charged  by  Arismendi  to  Smith 3,550  00 

Lossto  Arismendi 1,400  02 

A  tme  copy  of  the  original,  Boston,  October  2S,  1828*' 

ABISMEKDI. 

No.   3. 

Sales  of  specie  taken  at  San  Bias  from  Lascano  and  carried  to  Canton. 

• 

1, 645  onnces  gold,  called  at  Canton  103  pounds  12  ounces,  at  $230 $23, 862  50 

310|  marcs  plata  pifia,  called  at  Canton  151  pounds,  at  $16 2,416  00 

19  ban  (2, 460  marcs)  silver,  called  at  Canton  1, 240  pounds,  at  $17  25 21, 520  00 


A 

Statement  of  Ca/nton  invoices  not  copied  infuU^  to  accompany  the  copy  of 
the  invoice  shipped  for  account  of  J.  S.  Ellery  and  others^  JVo.  9 
of  Further  Proof. 

The  heading  is  similar  to  that  of  No.  9  except  as  herein  specified. 
No.  4.  Account  of  E.  Smith  and  James  Gilchrist — China 

goods 115,199  50 

No.  6.  Shipped  by  J.  S.  Heron,  for  himself,  S.  B.  Howe 

and  John  B.  Jones — China  goods 5,953  70 

No.  6.  Shipped  by  J.  B.  Jones,  "  Arica,  March  19, 1821," 

China   goods 263  15 

No.  7.  Shipped  by  S.  B.  Howe  for  acwunt  of  D.  Coit — 

China  goods 1,114  60 

No.  8.  Shipped  by  E.  Smith,  account  of  self  and  J.  S. 

Ellery— Furniture 1,648  50 

No.  10.  Shipped  by  J.  Hart,  **  on  board  the  American 

brig  Macedonian,  bound  on  a  trading  voyage  to 

the  Pacific  Ocean"— China  goods 3,834  72 

No.  11.  Shipped  by  8.  Russell— China  goods 3,562  00 

No.  12.  Shipped  by  Pitman  &  Gordon— China  goods....      1,038  00 

No.  13.  Shipped  by  P.  Forbes— China  goods 613  00 

No.  14.  Shipped  by  E.  Dorr,  consigned  to  S.  B.  Howe — 

China  goods 613  97 

A  letter  of  instructions  accompanies  the  invoice  dated  July  30, 1820 
orders  proceeds  to  be  returned  to  Canton  per  Macedonian  ;  if  she  returug 
lo  the  United  States,  proceeds  to  be  delivered  to  John  Dorr,  Boston 
The  invoices  are  dated  between  July  and  October,  inclusive,  1820 
The  shippers  are  all  described  as  native  citizens  of  the  United  States. 

•The  maiae  was  bought  for  the  purpose  of  packing  the  ban  and  gold  in  it,  and  to  be 
used  for  provfaions,  and  was  carried  away  by  Smith. 
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'^  Invoice  of  goods  shipped,  by  £.  Smith,  on  board  of  the  bri^ 
Macedonian,  of  Boston,  on  account  and  risk  of  John  S.*Ellery  and 
others,  citizens  of  the  United  States  of  America."     . 

The  invoice  comprises  231  cases  of  China  goods,  principally  silks 
and  satins ;  |1,000  of  furniture ;  10  boxes  of  gunpowder  tea  ;  one 
shawl ;  two  ivory  work  boxes,  and  two  ivory  baskets,  '*  for  presents," 
amounting  in  all  to  1117,405  25. 

E.  E.  E.  SMITH. 

Canton,  Od€X>er  10,  1820. 


No.  21. 
Dr.       John  8.  EUery^  Esq.^  in  account  current  wiih  E.  Smith,       Cr. 


To  disburBements  in  Panama. 
To  disbursements  in  San  Bias. 


Half  is 

Half  of  port  charges  in  Canton . 
By  balance  due  S.  Eilerjr.... 


$3,645  54 
2,661  12 


6,806  66 


3, 158  33 

3.500  00 

23,306  67 


29, 960  00 


By  balance  as  per  accoount 
current,  in  Lima,  Decem- 
ber 4 

By  freight  and  passage  money 
t3  Panama,  $1,995;  half  is. 

By  ditto  to  San  Bias,  received 
in  provincial  dollar8,which 
sold  in  Canton  for  $9,945  ; 
half  is 

By  sales  of  8  qaintals  of  cop- 
per, at  $14 

By  sales  of  four  pounds  of 
silver 

By  passage  money  fix>m  San 
Bias 

By  gain  on  old  head  dollars. 


$23,423  00 
997  60 

4,973  50 

lis  00 

68  00 

100  00 
286  00 


29,960  00 


KE. 

Camton,  October  7,  1850. 


E.  SMITH. 


[Twelve  rials.] 
Second  seal,  twdve  rials,  years  1818  and  1819. 

PROTEST. 

In  the  city  of  Peru,  on  the  twenty-seventh  day  of  the  month  of 
April,  one  thousand  eight  hundred  and  nineteen,  before  ine«  the 
notary  and  witnesses,  appeared  Eliphalet  Smithy  captain  and  master 
of  the  American  brig  Macedonian,  whom  I  attest  I  know,  and  he 
declares  that  he  left  the  city  of  Lima  with  a  considerable  part  of  goods 
belonging  to  the  owners  of  the  brig  Macedonian  and  of  her  cargo, 
citizens  of  the  United  States  of  America,  and  that  he  was  travelling 
with  the  direction  to  Huarmas,  when  about  forty  armed  soldiers, 
belonging  to  the  vessel  of  Lord  Cochrane,  seized  him  by  violence  on 
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the  shoreB  of  the  river  Bannanca,  and,  by  the  order  of  the  said  Coch- 
rane, was,  (Smith)  with  his  goods,  conducted  on  board  the  frigate  of 
the  Chilean  government  called  Ottinguis,  where  he  was  detained  as 
a  prisoner  during  some  days ;  and  at  length  they  told  him  that  he 
should  be  conducted  to  Chile  if  he  did  not  sign  a  document  renouncing 
with  it  to  any  claim  upon  the  goods  taken  from  him,  which  document, 
"by  circumstances  expressed  in  his  declaration,  be  saw  himself  com- 
pelled to  sign.  While  he  was  on  board  the  Ottinguis  his  papers 
were  examined,  and  a  certain  number  of  them  were  taken  away  by 
force ;  hence,  the  said  Eliphalet  Smith,  as  captain  of  the  brig  Mace- 
donian and  her  cargo,  according  to  what  has  been  said,  for  himself, 
and  in  the  name  and  for  the  part  of  the  owners,  and  all  other 
concerned  persons  who,  in  any  way,  may  have  apart  on  the  brig 
Macedonian  and  her  cargo,  and  for  any  one  whatever  of  them,  pro- 
tests, hereby,  against  the  said  frigate  Ottinguis,  her  commander, 
officers,  soldiers,  sailors,  and  any  other  who  may  be  concerned,  as 
well  as  against  her  cannons,  tools,  collections  of  instruments  and 
nntensils,  for  having  thus  captured  and  taken  from  him  the  property 
under  his  care^  and  prevented  him  thus  to  make  his  right  journey,  as 
well  as  for  having  retained  his  papers  and  compelled  him  to  sign  the 
above  said  document,  and  for  all  the  losses,  expenses,  injuries,  and 
damages,  already  suffered,  and  which,  henceforth,  may  be  suffered  on 
account  of  the  expressed  events.  And  in  virtue  of  the  privilege  that  the 
law  grants,  he  said  that  he  was  loudly  complaining,  and  complained 
once,  twice,  and  three  times,  and  as  many  other  times  as  the  law 
permits,  in  the  expressed  form,  against  what  has  been  said  above ; 
and  he  has  requested  of  me,  the  present  notary,  a  testimonial  for  this, 
his  complaint,  and  I  give  it  to  him  as  well  as  I  may  and  the  law 
permits,  and  he  has  asked  the  witness  to  keep  this  secret.  In  testi- 
mony whereof  I  say,  stipulate,  and  sign  this,  the  witnesses  being  Don 
Joseph  Aillon,Don  Francis  Aillon  Salazar,  and  Don  James  Carrasco  ; 
present,  Eliphalet  Smith,  Francis  Aillon  Salazar ;  witness,  James 
Carrasco ;  witness,  Joseph  Aillon ;  witness,  a  sign  ;  John  Joseph 
Morel  de  la  Prada,  notary  of  his  majesty  and  public.  Corrections : 
Que,  entre  teng  en,  vale. 

Thus  it  runs  and  appears  in  my  current  register^  to  which  I  refer, 
and  in  testimony  therereof  I  put  in  it  the  sign  of  the  cross  and  my 
signature. 

JOHN  JOSEPH  MOREL  DE  LA  PRADA, 

Notary  of  his  majesty  and  povlic. 

We,  the  notaries  of  the  king  our  lord,  who  are  here  undersigned, 
attest  that  Don  John  Joseph  Morel  de  la  Prada,  by  whom  this  testi- 
monial was  impressed  with  the  sign  of  the  cross,  and  signed,  is  such  a 
notary  of  his  majesty  and  public,  as  he  styles  and  calls  himself,  faith- 
ful, loyal,  and  worthy  of  entire  confidence,  and  that  his  authentic 
copies  and  acts  have  always  been,  and  are  entirely  relied  upon,  both 
judicially  and  extra-judicially— done  as  above. 

JEROME  DE  VILLAFUERTE. 

JOSEPH  MENDOZA  OESTEDE  CRUZ. 

JOSEPH  IGNATIUS  SANCHEZ  AND  CRUZ. 
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No.  33. 

Don  Eliphalet  Smith  is  debtor  to  the  Dational  treasury,  for  Don 
Jose  Arismendi,  according  to  contract  made  in  Lima,  and  ratified  by 
the  illustrious  viceroy  of  uie  kingdom  on  the  30th  of  October,  1819— 
For  the  value  of  the  goods  landed  in  Arica  from  the  brig 

Macedonia,  as  per  the  account  of  same $95,148.2 

For  20  per  cent,  profit  on  said  principal 19,029.5 

Total  principal 114,177.7 

For  30  per  cent,  duties,  as  is  fixed  and  agreed  in  said  con- 
tract      34,824.2 

For  $20,000  embarked  23d  of  August,  1821,  in  the  frigate 
Constellation,  and  its  duty,  the  eight  per  cent.,  as 
agreed  in  said  contract 1,600.0 

For  $30,000  embarked  in  said  frieate  on  March  1st,  at 
same  rate,  of  eight  per  cent.,  without  prejudice  to  the 
decision  which  may  be  looked  for  from  tne  government..      2,400.0 

Total  duties 38,824.2 

National  Custom-housb  op  Abbquipa,  June  3,  1822. 


No.  34. 

Claims  made  by  E.  bmiih^  captain  and  supercargo  of  the  Macedonian, 
againk  Don  Jose  de  Arismendi. 

MoLLENDO,  March  6,  1822. 

For  not  having  complied  with  your  part  of  the  contract  which  we 
made  November  25,  1819,  in  which  you  engaged  to  put  on  board  at 
San  Bias  $50,000,  on  which  $50,000  I  estimate  as  the  basis  of  a  cargo 
from  Canton  to  Peru,  as  follows :  $50,000  would  have  gained  in  Pern 
at  least  75  per  cent.,  according  to  sales  of  other  invoices,  $37,500  ; 
one- half  of  this  is  for  the  license,  $18,750  ;  one-half  of  $18,750 1  claim 
for  Mr.  Ellery,  as  owner  of  one-half  the  Macedonian,  $9,375.  You 
also  owe  the  owners  of  the  Macedonian  for  two  months'  detention  at 
Ban  Bias,  at  $100  per  diem,  are  $6^009 ;  one-half  for  Mr.  Eliery, 
$3,000. 

P.  S. — In  consequence  of  the  detention  at  San  Bias  to  receive  from 
Lascano  (the  agent  of  Arismendi)  the  $71,000,  and  the  hope  of  re- 
ceiving the  $50,000  more,  {a^ccording  to  oorUrad,)  I  experienced 
another  detention  at  Canton.  In  fact,  these  delays  were  the  cause  of 
the  Macedonian  not  arriving  on  the  coast  of  Peru  about  three  months 
previously,  while  the  port  of  Callao  was  blockaded,  and  to  this  cir- 
cumstance alone  I  attribute  the  ultimate  loss  of  the  vessel  and  a  great 
portion  of  the  cargo,  and,  perhaps,  ten  times  this  sum  would  not  com- 
pensate the  owners  for  the  injuiy  sustained  by  them. 

E.  SMITH. 

QuiNCT,  December  12, 1828. 
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No.  39.— **  FuBTHBR  Proof." 

[Extract] 

Arismendi  lo  Smith, 

Boston,  October  2,  1828. 

**  I  believed  that  on  the  meeting  appointed  for  yeaterday,  all  the 
differences  which  existed  between  ns  would  be  settled. 

'^  The  security  of  my  oninion  was  founded  on  the  respectable  mer- 
chant of  this  city,  Mr.  John  Ellery,  having  engaged  himself  as  me- 
diator in  the  business,  and  manifesting  the  most  vehement  desire  to 
bring  about  a  final  friendly  settlement." 


Tacna^  ApfU  26,  1821. 

Mt  Dbab  Sib  :  I  wrote  you  a  few  lines  the  other  day,  mentioning 
of  having  arrived  here,  &c.,  but  shall  now  be  more  particular. 

The  town  of  Tacna,  where  I  now  am  with  the  cargo  of  the  Maoedo- 
nian,  is  forty  miles  from  Arica,  and  is  the  most  central  point  to  all 
the  large  towns  and  cities  of  Upper  Peru  ;  say  Arequipa,  La  Paz,  Potosi, 
Cttsco,  Cochabamba,  &c.  I  was  led  to  believe,  by  the  agents  of  the 
house  iu  Lima,  that  when  the  news  of  our  arrival  reached  those  places, 
there  would  be  a  great  number  of  merchants  come  down,  and  in  any 
other  times  no  doubt  there  would ;  but  the  present  critical  state  of 
the  country  is  such,  that  the  man  who  moves  his  money  is  considered 
very  venturesome,  and  in  fact  as  long  as  Lima  (which  will  decide  the 
fate  of  this  country)  remains  in  the  present  situation,  commerce  will 
not  change  its  present  state  of  stagnation.  There  are  now  lying  in 
Arica  five  large  vessels  that  came  loaded  with  English  goods,  and  two 
or  three  more  are  daily  expected,  among  them  '^  Mercier's  expedition;" 
therefore  you  may  judge  what  the  price  of  goods  will  be  here  in  a  short 
time. 

I  have  sold  over  sixty  thousand  dollars  at  a  handsome  profit,  but 
nothing  like  what  we  anticipated.  I  sent  and  am  sending  letters  in 
every  direction,  where  an  opportunity  offers,  in  hopes  of  getting  one 
to  the  commander  of  the  Constellation,  informing  him  of  my  situation, 
and  requesting  that  he  will  come  with  his  frigate,  where  I  shall  have 
an  opportunity  of  depositing  from  time  to  time  the  proceeds  of  sales, 
the  only  safe  deposite  that  can  be  made  of  money  as  times  are  at  pre- 
sent ;  as  I  consider  the  risk  of  propjerty  unprotected  equally  as  great  on 
shore  as  on  board.  The  communication  I  believe  is  stopped  between 
this  place  and  Lima,  as  I  sent  off  an  express  there  on  my  arrival, 
which  has  not  returned,  although  fifteen  days  after  the  time,  and  the 
post  from  Lima  is  likewise  a  number  of  days  deficient ;  in  fieust,  every- 
thing looks  squally,  but  frequently  a  cloudy  morning  brines  a  plea- 
sant day.  Until  I  hear  from  Lima  I  cannot  say  what  will  be  my  fu- 
ture plan  of  operations,  but  my  idea  is  to  take  on  board  1,000  or  1,600 
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quintals  of  block  tin  and  return  to  Canton,  as  the  brig  will  always 
make  money  in  that  trade ;  but  my  present  anxiety  is  so  great  to  se- 
cure the  proceeds  as  I  disposed  of  it  that  I  scarcely  think  of  anything 
else. 

I  have  been  quite  unwell  since  my  arrival,  but  hope  I  am  on  the 
mending  hand,  and  am  determined,  as  soon  as  I  can  with  safety,  to 
start  for  Arequipa  with  the  cargo^  as  it  is  a  place  of  more  safety,  being 
further  from  the  coast,  and  likewise  a  place  of  large  consumption  of 
the  goods  I  have.  The  last  accounts  we  had  from  Lima,  San  Martin 
was  with  his  army  of  six  or  seven  thousand  men  at  Supo,  (the  place 
where  I  was  taken  with  the  proceeds  of  the  outward  carffo,)  and  Coch- 
rane with  his.  fleet  was  in  front  of  Callao.  There  has  been  a  change 
of  government  in  Lima,  and  the  former  vice  king  has  been  succeeded 
by  General  La  Serna,  who,  I  believe,  will  do  better  than  his  ptede- 
cessor  ;  at  any  rate,  he  is  very  popular  among  the  soldiers  as  well  as 
citizens.     In  Upper  Peru  everything  remains  quiet  for  the  present. 

I  have  receivea  yours  of  Kovember  18  since  my  arrival  here,  and 
shall  pay  particular  attention  to  its  contents  ;  but  as  such  a  length  of 
time  has  expired  since  I  received  the  seven  thousand  dollars  from 
Vidal,  I  consider  it  will  be  unnecessary  to  write  the  letter  you 
there  mention,  more  particularly  after  you  receive  my  letters  from 
Canttjfi,  as  I  think  from  the  nature  of  them  you  will  be  induced  to 
make  some  arrangement  with  all  concerDed. 

It  will  be  some  time  before  I  shall  be  able  to  dispose  of  all  the  cargo, 
but  rest  assured  of  every  exertion  on  my  part,  <iot  only  to  effect  that, 
but  to  secure  the  proceeds  in  the  safest  manner  possible. 

I  shall  write  you  every  opportunity,  and  remain,  with  respect,  yours 
sincerely, 

John  T.  Ellbrt,  Esq. 


Arbquipa,  August  3,  1821. 

My  Dear  Sir  :  You  will  see  by  the  duplicate  enclosed  what  my 
prospects  and  fears  were  at  that  period,  since  which  a  number  of  cir- 
cumstances have  happened,  which  I  shall  relate  in  the  following 
manner : 

As  I  mentioned,  I  was  determined  to  bring  the  cargo  here.  I  was, 
therefore,  employed  in  making  up  the  boxes  in  a  proper  manner  for 
conveyance  on  mules,  and  calculated  to  have  started  on  the  10th  of 
May  for  this  place,  when  Cochrane  made  his  appearance  at  Arica.  I 
had  then  sold  to  the  amount  of  over  eighty  thousand  dollars,  about 
five  and  twenty  of  which  was  on  account  of  the  invoice  I  sent  you 
from  Canton,  belonging  to  yourself  and  others;  the  remainder  be- 
longed to  myself  and  different  shippers  in  Canton  ;  but  the  principal 
{)art  to  the  house  of  Messrs.  Perkins  &  Co.  As  I  was  on  the  eve  of 
eaving  for  this  place,  and  knowing  by  experience  the  fate  of  money, 
(let  it  belong  to  whom  it  might,)  that  fell  into  the  hands  of  the 
patriots,  I  determined,  therefore,  to  get  what  mules  I  could,  and  start 
with  the  money,  considering  that  the  goods  I  left  would  not  be  liable 
to  the  same  risk,  which  has  been  the  case.     I  therefore  left  Tacna 
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with  about  eighty  mules,  and  on  the  9th  of  May,  as  you  will  see  by 
the  enclosed  documents,  that  I  had  the  money  forcibly  t-aken  from  me 
by  a  party  of  soldiers  disembarked  from  Cochrane's  ship.  I  shall 
make  but  one  comment  on  the  conduct  of  people,  (who  pretend  to  act 
under  the  direction  of  an  acknowledged  government,  and  forcibly  take 
naval  property,  knowing  it  to  be  so,  and  without  hesitation  giving  a 
receipt  to  that  effect,)  and  that  is,  that  they  either  consider  themselves 
sufficiently  powerful  to  oppose  all  law,  or  in  such  a  state  of  despera- 
tion as  to  fear  none. 

On  my  arrival  here  I  made  my  declaration  and  protest,  which  has 
been  forwarded  to  Captain  Bidgeley,  with  letters,  of  which  the  en- 
closed are  copies.  What  steps  he  will  take  in  the  premises  I  know 
not ;  but  at  any  rate  I  have  very  little  hopes  in  his  taking  any  ef- 
fective measures,  for  it  seems  our  government  sends  frigates  here  to 
carry  money  from  one  point  to  another,  and  leave  the  property  of  its 
own  citizens  to  be  plundered  in  every  direction. 

I  left  part  of  the  cargo  at  Tacna,  with  orders  to  have  it  forwarded  to 
this  place  as  soon  as  mules  could  be  obtained  ;  and  the  day  before  the 
Chilean  troops  entered  that  place,  the  greatest  part  left  under  the 
care  of  my  nephew ;  but  being  pursued  by  the  Chileans^  it  was 
thought  safest  to  go  to  La  Paz,  where  it  has  arrived  safe.  The  re- 
mainder is  at  Tacna,  from  whence  I  can  get  no  information,  as  all 
communication  is  cut  off  between  that  place  and  this.  I  am  very 
much  afraid  I  shall  loose  some  of  the  goods ;  for  really  this  country 
at  present,  is  in  such  a  state,  that  there  is  little  security  to  be  found 
for  property  in  any  shape.  However,  no  exertion  on  my  part  shall 
be  wanting  to  put  in  safety,  as  fast  as  possible,  every  dollar  I  can 
realize.  As  long  as  things  remain  as  they  are,  it  will  be  impossible 
to  dispose  of  the  cargo  without  making  a  sacrifice  of  at  least  one-half 
of  it,  which  I  do  not  think  myself  justified  in  doing,  and  therefore 
shall  wait  in  hopes  something  favorable  may  turn  up  that  will  clear 
the  horizon,  which  is  dark  enougti  at  present. 

The  reason  why  Messrs.  Perkins  &  Co.  had  lost  so  much,  was  on 
account  of  a  large  quantity  of  nankeens  put  on  board  by  them,  and 
which  met  with  a  good  sale  at  Tacna. 

John  S.  Ellbrt,  Esq. 


Arbquipa,  Augvst  17,  1821. 

Mt  Dbab  Sib  :  Since  writing  the  above  I  have  received  information 
of  the  embarkation  of  the  /^  Chile  troops  at  Arica,"  and  that  they  have 
forcibly  taken  possession  of  the  Macedonian  and  gone  off  with  her,  I 
know  not  where.  This  I  have  informed  Captain  Ridgeley  of,  who 
arrived  at  MoUendo  a  few  days  since,  and  has  informed  me,  by  letter, 
that  he  is  disposed  to  render  me,  as  an  American  citizen,  every  assist- 
ance in  his  power.  What  powers  of  assistance  he  possesses  I  know 
not,  but  am  going  on  board  with  what  property  I  havPi  realized  on 
account  of  sales  since  I  left  Tacna,  which  I  think  will  be  nearly 
$100,000,  but  I  cannot  say  exactly,  as  I  am  waiting  for  my  nephew  to 
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come  from  Tacna,  wbere  I  have  sent  him  to  reooyer  all  the  money  due 
me  from  that  place,  and  likewise  to  hring  all  the  goods  I  left  there. 

The  frigate  remains  so  short  a  time  in  Mollendo  that  I  am  very 
hnsy  and  have  only  time  to  say  that  I  have  received  yonrs  of  the  30th 
April,  and  shall  pay  particular  attention  to  every  word  of  its  contents, 
hut  have  not  time  to  say  more  at  present. 

If  I  have  time  to  write  after  my  interview  with  Captain  Ridgeley, 
I  will  inform  you  of  every  particular  relative  to  his  ideas  of  Cochrane's 
conduct.  A  copy  of  the  enclosed  you  will  no  doubt  have  received 
long  before  this. 


No.  59. 
E.  Smith  to  C.  O.  Ridgdey. 


Arequipa,  February  25,  1822. 

C.  G.  BiDOELBY,  Esq.  :  In  the  last  I  mentioned  the  government  had 
refused  me  permission  to  embark  my  funds,  since  which  I  have  had 
a  most  desperate  contest  at  the  point  of  the  pen  with  General  Ramires, 
his  secretary,  and  assessor,  but  have  got  the  wind  of  the  whole  of 
them. 

The  remainder  of  the  money  leaves  to-morrow,  with  permission, 
and  I  shall  be  at  Mollendo  as  soon  as  that  arrives. 


No.  70. 

Cleveland,  after  sale  of  one-half  to  Mercier^  voyage  was  projected  to 
Canton.  Cleveland  proposed  to  S.  that  he  would  put  $15,000  in 
specie  on  board  Macedonian  to  be  carried  to  Canton  and  invested  for 
Cleveland,  in  one- half  profits.  It  was  understood  that  Arismendi 
would  put  Y.'s  sum  on  board  for  Cleveland.  Macedonian  was  then  at 
Callao,  and  before  she  sailed,  8.  inquired  of  A.  whether  the  $15^000 
would  be  there  put  in  the  brig.  A.  said  no ;  but  that  Lascano,  who 
went  pa8senger,had  bills  on  St.  Bias,  from  which  Y.'s  $15,000  would  be 
there  paid.  Lascano,  at  St.  Bias,  collected  as  large  a  sum  from  the 
bills  as  he  could,  and  paid  Smith  in  gold  dust,  bar  silver,  plata  pina, 
and  provincial  dollars,  which  produced  in  Canton  for  $69,393  60. 
When  S.  received  this  of  Lascano,  he  held  A.'s  obligation  to  pay  him 
(S.)  $71,000  at  St.  Bias,  and  it  was  given  up  for  the  dust,  &c.,  ^c. 
Smith  wrote  to  C.  from  St.  Bias,  saying  that  A.  had  not  furnished  the 
money  for  him.  * 
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Salea  in  Tacna  of  goods  belonging  to  Mr.  John  8.  EUery  and  others^ 
ciiizena  of  the  United  States  of  America,  and  shipped  by  E.  Smith  on 
board  the  brig  Macedoniany  in  Canton, 


1821. 

J.S.  £. 

Mch. 

No.94,99 

E.S. 

J.  S.  E. 

No.     53 

April 

59 

30 

54 

54 

May 

111 

110 

55 

B. 

No.4al2 

6  boxes  velvets... 
6.  .do.  .furniture. 


60  pieces  1,036  vs. 


I.  .do.  .saigas  negro. . . 
1 . .  do  ••.••.•  do  ••••••< 

l..do..  ribbed  satin... 
1.  .do.  •  bl'k  levantines. 

3.  .do.  .sewing  silk..  •  • . 

1.. do.. fig.  satin 

1 . .do ....  do.  .•.•*..•< 
1.  .do. .  bl'k  levantines. 

9.  .do. .gunpowder  tea. 


25  pieces  729  vs. 

25.. do..  729 

25. .do..  864 

25..do..|  729 


100  lbs 
25  pieces' 
25. .do 
25.. do 

1,247  lbs. 


648  vs. 

648 

729 


|5  50 


|3  50 
3  50 
3  00 
3  50 

12  00 
18  reals 
18  .do.. 

|3  50 

2  00 


5,698  0 
2,320  0 

2,551  4 
2,551  4 
2,592  0 
2,551  4 


1,200  0 
1,458  0 
1,458  0 
2,551  4 

2,692  0 


Chargu, 

Bales  and  peon  hire  for  landing  and  carrjring  goods  to  custom-house  . .  177  0 

Mule  hire  for  100  cargoes  from  Arica  to  Tacna 288  0 

Storage  for  284  boxes  in  Tacna,  at  1  real  each. 35  4 

Peon  nire  at  different  times  in  Tacna -......•.. 10  0 

Gratification  to  different  officers  in  Arica  and  Tacna 150  0 

Consignee's  commissions  on  sales  of  $27,626,  at  4  per  cent •  1,105  0 

Consignee's  commissions  for  receiving  and  delivering  goods  to  the 

amount  of  $106,638,  at  1  percent 1,066  3 

My  commission  on  net  sales  of  65,861  4,  at  2|  per  cent. 646  4 


Tacwa,  May  4,  1821. 


E.  E. 


118,264  4 


9,361  4 


27,626  0 


3,478  3 


«24,147  5 


E.  SMITH. 
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No,  92. 


I,  John  S.  Tyler,  of  Boston,  in  the  State  of  Maflsachnsetts,  notary 
public  and  insurance  broker,  on  oath,  depose  and  say  as  follows : 

That  my  principal  business  for  the  last  nineteen  years  has  been  the 
examination  and  adjustment  of  mercantile  accounts  and  losses  for  in- 
surance oflSces  of  Boston,  and  other  parties  having  accounts  to  dettle 
relative  to  foreign  voyages  and  other  mercantile  matters,  and,  conse- 

Spently,  that  I  am  &miliar  with  such  accounts  and  computations 
onnded  thereon. 

I  heretofore  carefully  examined,  at  the  request  of  the  executors  of 
John  8.  EUery  and  others,  claimants  under  the  late  convention  with 
Pern,  the  accounts  of  sales  contained  in  an  account  book  put  into  my 
hands,  purporting  to  be  an  original  account  book  of  the  late  Captain 
Eliphalet  Smith,  containing  accounts  relative  the  disposal  of  a  tar^e 
quantity  of  silks  and  other  goods,  shipped  from  Canton  in  the  bne 
Macedonian,  and  sold  by  him  in  Peru,  between  March,  1821,  and 
January,  1822,  at  Tacna,  La  Paz,  and  Arequipa,  and  compared  there- 
with; also,  certain  invoices  of  goods  shipped  at  Canton,  and  the 
original  bills  of  lading  of  goods  shipped  at  Molliendo  for  Lima,  com- 
posed chiefly,  as  appeared  by  comparison  of  marks  and  numbers,  of  a 
selection  of  silks  from  the  invoices  aforesaid.  I  made  said  examina- 
tion for  the  purpose  of  ascertaining,  from  the  rate  of  profit  on  the  said 
actual  sales,  what  was  the  probable  value  of  the  goods  sent  to  Lima 
and  there  confiscated. 

At  the  request  of  Thomas  H.  Perkins,  claimant,  on  a  memorial  to 
the  government  of  the  United  States  against  the  government  of  Chile, 
I  have  now  ag^n  examined  said  book  of  accounts,  and  have  also  care- 
fully examined  another  account  book  put  into  my  hands,  purporting 
to  be  an  orignal  account  book  of  said  Smith. 

The  first  book  contained  accounts  of  sales  of  goods  at  Tacna,  La 
Paz,  and  Arequipa,  for  difierent  persons,  describe  as  citizens  of  the 
United  States,  except  Paqua,  described  as  a  Hong  merchant  of  Canton. 

The  accounts  purport  to  be  signed  by  E.  Smith,  and  are  dated  on 
different  days  in  the  years  1821  and  1822. 

The  goods  are  described  as  having  been  shipped  on  board  the  brig 
Macedonian  at  Canton ;  and  references  are  made  in  the  margin  of  each 
account  to  the  particular  mark  and  number  of  each  box  or  package 
included  in  the  account,  so  that  it  may  be  identified  by  comparison 
with  the  invoice  and  bill  of  lading.  The  same  book  also  contains  E. 
Slmith's  accounts  current  with  each  of  the  same  persons. 

The  papers  now  handed  to  the  magistrate  and  identified  by  his 
signature  thereon,  are  true  copies  of  all  the  accounts  current,  em- 
bracing sales  at  Tacna,  and  of  all  the  accounts  of  sales  at  Tacna  con- 
tained in  said  book,  except  the  account  of  sales  for  Messrs.  Perkins  & 
Co.,  not  copied,  because  the  original  is  said  to  be  already  filed  in  the 
case. 


Ex.  Doc.  58 18 
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The  account  of  sales  at  La  Paz  and  Areqaipa  are  for  the  following 
persons,  and  no  others: 

Perkins  &  Co.,  J.  8.  Ellery  and  others, 

John  Hart,  E.  Smith  and  others, 

Samuel  Bussell,  Dan.  Coit, 

Pitman  &  Gordon,  Thomas  Forhes, 

John  Jones,  Edward  Dorr, 

J.  E.  Heron  and  others,  Paqua,  Hong  merchant. 

The  total  amount  of  net  sales  at  Tacna,  La  raz,  and  Arequipa, 
appears  to  have  heen  $296,1616  6  rials,  distributed  among  the  particu- 
lar persons  above  named,  or  named  in  copies  of  accounts  referred  to. 

The  account  current  with  each  of  the  persons  interested  in  thesalea 
at  Tacna,  credits  him  with  his  proportion  of  the  said  sales,  and  debits 
him  with  sums  remitted  or  paid  over  for  his  account,  and  with  his 
proportion  of  charges,  losses  and  expenses.  The  remittances  appear 
to  have  been  chiefly  to  the  United  States,  in  specie  and  bullion ;  a 
large  part  of  them  by  the  United  States  frigate  Constellation.   - 

Among  the  charges  apportioned  among  different  parties,  is  a  sum 
of  seventy  thousand  four  hundred  dollars,  said  to  have  been  taken  by 
Lord  Cochrane. 

The  net  sales  at  Tacna  are  stated  at  eighty-seven  thousand  one 
hundred  and  nine  dollars,  belonging  to  different  shippers ;  and  the 
amount  taken  by  Lord  Cochrane  is  stated  as  taken  from  that  sum  in 
a  note  at  the  foot  of  the  account  current  with  each  consignor. 

The  entire  net  proceeds  of  the  sales  at  Tacna,  La  Paz  and  Arequipa, 
after  deducting  tne  amount  taken  by  Lord  Cochrane,  and  the  sums 
charged  as  paid  for  commissions,  duties,  expenses,  and  other  usual 
charges^  appear  by  the  accounts  to  have  been  paid  over,  remitted  or 
accounted  for  to  the  several  persons  with  whom  the  accounts  are  kept 
as  owners  of  the  goods  shipped  at  Canton. 

There  is  no  account  in  the  book  with  Abadia  and  Arismendi,  or 
either  of  them,  nor  with  any  person  except  those  above  mentioned, 
nor  any  entry  indicating  that  any  other  person  had  an  interest  in  the 
property. 

The  second  book  contains  accounts  with  officers  and  seamen  em- 
ployed in  the  brig,  and  accounts  of  disbursements  at  Coquimbo,  Val- 
paraiso, Callao,  Guamey,  Pisco,  Guayaquil,  Panama,  San  Bias, 
Whampoa  and  Canton,  Arica  and  MoUiendo,  from  1818  to  1822, 
which  purport  to  be  signed  by  E.  Smith. 

Some  of  these  accounts,  dated  in  1822,  show  that  Smith  charged 
the  accounts  paid  partly  to  Mr.  Ellery  and  partly  to  Mr.  Mercier. 
There  is  no  account  or  entry  in  this  book  indicating  that  any  other 
person  was  interested  either  in  the  brig  or  her  earnings. 

There  is  also  in  the  same  book  an  account  purporting  to  be  signed  by 
E.  Smith,  in  which  an  invoice  of  one  hundred  and  seventeen  thousand 
three  hundred  and  ninety-nine  dollars  (the  amount  of  the  invoice  of 
goods  shipped  at  Canton  in  the  name  of  J.  S.  EUerjr  and  others)  is 
first  distributed  into  four  parts,  as  follows,  corresponding  with  a  note 
at  the  foot  of  the  amount  current  of  said  J.  S.  Ellery  and  others. 
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J.  S.  EUory  and  Others $66,681  80 

J.  8.  EUery,  (own  account) 22,128  14 

Mr.  M.  (anderstood  to  mean  Mercier) 27,718  79 

E,  Smith 890  85 


117,399  58 


The  first  of  these  accounts  is  a  gain  distributed  in  different  propor- 
tions among  twenty-nine  persons  or  firms,  all  known  to  me  as  the 
names  of  persons  or  firms  who  did  business  at  Boston,  as  merchants, 
at  the  time  of  the  voyage  of  the  Macedonian,  and  said  to  have  been 
original  shippers  on  the  outward  voyage  from  Boston  to  South  America, 
indicating  that  each  of  the  said  persons  or  firms  was  interested  in  the 
said  Canton  invoice  in  that  proportion.  Mr.  EUery's  own  proportion 
of  the  said  sum  of  $66,681  80  was  more  than  one-fourth  part  of  the 
same,  besides  what  is  above  stated  as  shipped  at  Canton  on  his  own 
separate  account. 

The  proportionate  interest  of  each  party  in  the  said  invoice  being 
thus  ascertained,  the  sum  of  $88,893  described  as  ^^  net  sales  in  Peru," 
is  distributed  amongst  them  in  the  same  proportion. 

That  sum  appears  by  the  account  current  with  J.  S.  EUery  and 
others  to  have  been  the  amount  of  net  sales  belonging  to  that  invoice 
realized  at  the  time  of  a  remittance  by  the  United  States  frigate  Con- 
stellation, after  deducting  the  proportion  of  loss  by  Lord  Cochrane' s 
seizure,  and  other  charges  contained  in  said  account  current. 

The  object  of  stating  the  said  proportional  account  appears  to  have 
been  to  distribute  the  said  remittance  rateably  among  the  persons 
entitled  thereto  who  were  original  shippers  from  Boston,  and  the  said 
account  is  headed  as  follows : 

**  Proportionable  amount  belonging  to  different  shippers  of  $71,120 
invested  in  Canton,  and  the  net  sales  produced  in  Peru.  If  $117,399 
gives  $88,893,  then  $66,681  will  give  $50,476,  of  which  the  following 
proportion  belongs  to  each  shipper." 

The  inference  is,  that  no  other  person  than  the  said  twenty-nine 
Boston  shippers,  and  Mr.  John  S.  Ellery,  Mr.  Mercier,  and  Captain 
Smith,  on  their  separate  accounts,  had  any  interest  in  the  said  Canton 
invoice  of  $117,399,  shipped  in  the  name  of  J.  S.  Ellery,  and  others ; 
the  whole  of  the  said  remittance  on  that  account  having  been  dis- 
tributed among  the  said  parties. 

There  is  another  account  in  the  same  book,  by  which  another  sum 
of  $11,693  is  apportioned  among  the  same  Boston  shippers,  the  said 
sum  appearing  to  have  been  remitted  by  John  Thwaite,  from  Lima,  for 
proceeds  of  sales  there,  not  included  in  the  decree  of  confiscation. 

There  is  also  an  account,  marked  E,  stated  under  date  of  January 
1823,  and  purporting  to  be  signed  by  E.  Smith,  headed,  '^  Statement 
of  profits  belonging  to  the  owners  of  the  Macedonian,  gained  on  goods 
shipped  by  different  merchants  in  Canton,  as  per  respective  accounts 
current."  The  total  amount  of  said  profits  is  $12,704  15.  The  said 
account  appears  to  have  been  stated  by  Caj^tain  Smith,  for  the  purpose 
of  a  settlement  with  John  S.  EUery.    It  is  immediately«followea  by 
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an  aoconnt  current  witli  him,  in  which  he  is  credited  with  one-half  of 
the  said  sum,  as  follows  : 

*^  Macedonian's  gain  as  freight  from  Canton,  as  per  E,  $12,704 ;  one- 
half  is  $6,352  07." 

The  same  account  charges  said  EUery  with  one-half  the  disburse- 
ments of  the  brig  in  1821  and  1822. 

There  is  no  account  in  the  said  book  with  Abadia  and  Arismendi, 
or  either  of  them,  nor  any  entry  therein  which  indicates  that  either 
of  them,  or  any  other  person  not  a  citizen  of  the  United  States,  except 
Paqua,  the  Hon^  merchant,  had  any  interest  or  concern  in  the  voyage 
from  Canton  to  Peru. 

The  owners  of  the  Canton  cargo,  and  the  cost  of  said  cargo  at  Can- 
ton, appear  by  the  accounts  to  have  been  as  follows : 

John  S.  EUery,  and  others,  including  Mer- 

cier.  Smith,  and  the  twenty-nine  Boston 

shippers  interested  in  the  invoice  of. $117,399 

Perkins  &  Co.,  (the  amount  of  whose  invoice 

appears  to  have  been) 64,086  46 

Paqua's  shipment  appears  to  have  been  two 

separate  invoices,  one  of  $9,283,  and  one 

of  $4,644 13,932 

$186,417  46 

Invoice  of  E.  Smith  and  others,  (including 

Captain  Gilchrist,  &c. ,)  amount  of  cost  in 

Canton,  does  not  appear,  but  amount  of 

net  sales  in  Peru  appears  by  the  accounts 

to  have  been $29,607  7 

Do.  of  John  Hart,  net  sales 9,000  2 

Do.  of  Samuel  Russell,  net  sales 6,642  6 

Do.  of  Daniel  Coit,  net  sales 2,642  3 

Do.  of  Pitman  &  Gordon,  net  sales 2,692  3 

Do.  of  Thomas  Forbes,  net  sales 1,009  6 

Do.  of  Edward  Dorr,  net  sales 1,615  2 

Do.  of  John  Jones,  net  sales 613  3 

Do.  of  John  E.  Heron  and  others,  net  sales.  11,041  4 

Do.  of  E.  Smith,  net  sales 4,841  2 

69,976  6 
This,  at  any  probable  amount  of  profit  in 
Peru,  would  account  for  a  cost  in  Canton 
of  not  less  than 30,000  00 

Making  the  total  amount  of  good  shipped  at 

Canton,  for  the  parties  above  named,  about  215,417  46 


In  respect  to  the  value  of  the  provincial  dollar  of  Mexico,  as  com- 
pared with  the  standard  dollar  of  Spain  and  San  Bias,  in  May,  1820, 
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it  appears  by  the  acoount  of  disbursements  at  San  Bias,  contained  in 
the  second  of  said  books  by  an  entry  of  Smith's  under  date  of  May  6, 
1820,  that  npon  a  charge  of  $2,226  7  for  sundry  disbursements  paid 
in  provincial  dollars  on  account  of  the  brig,  he  allowed  to  the  owners  a 
discount  of  nine  per  cent,  to  reduce  the  value  to  lawful  currency. 

The  list  contained  in  ^  letter  which  has  been  shown  to  me,  from 
Captain  Smith  to  W.  H.^  Gardiner,  dated  Maj  4,  1828,  appears  to 
show  correctly  the  proportion  of  each  shipper's  interest  in  the  money 
taken  by  Lord  Cochrane,  according  to  the  accounts  in  the  book,  except 
that  the  figures  which  represent  Paqua's  proportion  in  the  money 
9€ived  appear  to  have  been  inadvertently  taken  instead  of  the  figures 
which  represent  his  proportion  in  the  money  losty  and  this  of  course 
affects  the  balance  which  makes  up  Smith's  own  proportion.  The 
fig^ures  in  the  acoount  current  of  Faqua  as  it  stands  in  the  book, 
are  difficult  to  read  in  consequence  of  an  alteration  made  at  some 
time  to  correct  an  error.  The  copy  handed  to  the  magistrate  repre- 
sents^ the  account  as  it  was  originally  stated.  The  note  at  the  foot  of 
it  points  out  the  error  by  a  rule  of  proportion,  which  gives  Paqua's 
share  of  the  amount  saved,  and  which  is  to  be  deducted  from  the 
amount  of  net  sales  at  Tacna  for  him.  The  true  amount  of  his  loss 
appears  to  have  been  $759,  instead  of  $800,  as  it  was  at  first  written, 
and  the  attempt  to  correct  this  error  has  produced  confusion.  The 
accounts  generally  appear  to  have  been  better  kept  than  the  accounts 
of  masters  of  vessels,  acting  as  supercargoes,  usually  are.  Such  ac- 
counts commonly  require  correction,  and  there  are  slight  errors  in 
these  about  the  apportionment  of  the  loss  among  the  different  ship- 
pers, but  none  that  are  material  to  the  inquiry  who  the  persons  were 
among  whom  the  loss  was  to  be  apportioned,  or  its  amount. 

By  a  memorandum  in  the  book  it  appears  that  the  remittances  for 
Paqua  were  made  to  Mr.  Perkins,  at  Boston,  as  his  agent. 

JOHN  S.  TYLER. 

BosiOK,  February  10,  1848. 

Since  making  the  foregoing  deposition,  in  which  I  estimated,  from 
the  accounts  of  sales  for  sundry  persons  named,  that  the  cost  of  their 
goeds  in  Canton  could  not  have  been  less  than  $30,000,  I  have  seen 

Supers  referred  to  in  the  deposition  of  William  D.  Sohier,  esq.,  dated 
arch  1,  1848,  which  papers  purport  to  be  the  original  invoices  ot 
the  same  persons,  and  nnd  their  as^gregate  amount  to  be  $33,841  39. 
This,  added  to  the  invoices  previously  ascertained,  would  make  the 
total  cost  of  the  cargo  shipped  at  Canton  $219,268  85. 

JOHN  S.  TYLER. 


No.  93. 

I,  William  Howard  Gardiner,  of  Boston,  in  the  county  of  Suffolk, 
and  commonwealth  of  Massachusetts,  counsellor  at  law,  on  oath  de- 
pose and  say :  That  in  the  year  1840,  Qeneral  William  Miller,  for- 
merly an  officer  in  the  service  of  the  republic  of  Chile^  as  I  was  informed, 
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having  arrived  in  Bostoni  I  was  requested  by  the  Hon.  Thomas  H. 
Perkins  to  cause  the  said  Miller  to  be  snmmoned  before  some  magis- 
trate or  magistrates  authorized  to  take  depositions  in  the  most  formal 
manner  known  to  the  laws  of  Massachusetts,  for  the  purpose  of  taking 
his  answers,  under  oath,  to  such  questions  as  might  to  nut  to  him, 
concerning  the  capture,  by  troops  under  his  command  in  the  service  of 
Chile,  of  a  quantity  of  money  and  bullion  from  Eliphalet  Smith,  while 
travelling  with  it  in  the  territory  of  Peru,  in  which  the  said  Perkins 
stated  that  he  was  interested. 

In  pursuance  of  that  request  I  did  cause  the  said  Miller  to  be  sum- 
moned, and  his  deposition  to  be  taken  in  due  form,  in  answer  to  audi 
interrogatories  as  were  proposed  by  me  in  behalf  of  said  Perkins, 
and  afterwards,  at  the  request  of  said  Perkins,  I  drew  up  a  me- 
morial to  the  Secretary  of  State  of  the  United  States,  respecting 
the  said  seizure,  founded  upon  the  testimony  of  said  Miller,  and 
other  evidence  put  into  m^  hands  or  obtained  in  behalf  of  the  memo- 
rialist, and  such  general  information  as  was  given  me  by  him,  ov 
which  I  previously  had  respecting  the  history  of  a  voyage  and  com- 
mercial adventure  from  which  the  said  money  and  bullion  had  pro- 
ceeded ;  which  memorial,  with  the  papers  therein  referred  to,  was  after- 
wards filed,  as  I  understood,  in  the  proper  department  at  Washington. 

At  the  time  of  the  making  of  this  memorial  and  preparing  of  these 
proofs,  I  well  remember  that  a  number  of  years  be^re  I  had  prepared 
some  memorial  on  the  same  subject,  and  much  of  the  statement  of 
General  Miller  appeared  familiar  to  me. 

But  I  was  unable  to  recall  many  particulars  of  my  previous  informa- 
tion, and  looked  in  vain  to  find  a  file  of  papers  which  I  thought  must 
be  somewhere  in  my  possession,  relating  to  that  business. 

Within  a  year  or  two,  having  had  my  attention  again  called  to  the 
subject  of  the  voyage  referred  to  with  a  view  to  a  claim  under  the  con- 
vention with  Peru,  and  to  the  pending  claim  on  Chile,  I  made  diligent 
search  among  a  quantity  of  papers  put  aside  in  my  office  as  not  reli^ 
ting  to  any  matter  to  be  acted  on  by  me,  and  among  them  found  a  file 
as  old  as  the  year  1828,  marked  '^  Claim  for  the  brig  Macedonian  and 
cargo." 

Upon  refreshing  my  recollections  bv  the  perusal  of  the  papers  con- 
tained in  this  file,  I  am  now  enabled  to  state  with  confidence  the  fol- 
lowing facfcs : 

In  the  month  of  April,  1828,  after  some  conversation  with  the  said 
T.  H.  Perkins  relative  to  several  seizures  and  confiscations  by  the  gov- 
ernments of  Chile  and  Peru,  connected  with  the  voyage  of  the  brig 
Macedonian,  Eliphalet  Smith  master  and  supercargo,  I  received 
from  him  a  note,  dated  April  7,  1828,  whereof  the  original  is  now 
handed  to  the  magistrate,  and  identified  by  his  signature  thereon. 

The  captain  therein  spoken  of  is  the  same  testified  to  by  Gten. 
Miller  as  having  oc^ured  in  the  year  1821,  and  the  memorial  presented 
"  in  another  case  during  the  same  voyage,"  therein  spoken  of,  is  the 
memorial  of  J.  S.  Ellery  and  others,  filed  in  the  State  Department, 
under  date  of  May  7,  1820,  respecting  certain  seizures  of  money  by 
Lord  Cochrane  in  the  year  1819.  Captain  Smith  afterwards  called 
upon  me,  in  order  to  give  me,  as  counsel  for  the  parties  interested,  such 
information  as  I  desired  in  preparing  a  proper  statement  of  the  case. 
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Hy  impression  is  that  I  had  several  interviews  with  Capt.  Smith  on 
the  subject.  I  obtained  from  him  a  minute  history  of  the  voyage,  the 
minutes  of  which,  in  my  own  handwriting,  I  preserved  and  found  in 
the  said  file.  I  was  referred  by  him  to  Wm.  D.  Sohier,  Esq.,  a  coun- 
sellor at  law  in  this  city,  for  certain  papers  which  I  thought  it  neces- 
sary to  see,  among  which  was  a  contract  between  said  Smith  and  one 
Ansmendi,  a  Spanish  merchant  of  Lima,  and  an  account  current  be- 
tween said  Smith  and  Arismendi,  settled  at  Lima  shortly  before  said 
Smith  sailed  for  Canton. 

^  I  obtained  from  Mr.  Sohier  these  and  such  other  papers  as  I  de- 
sired to  see. 

The  object  of  these  inquiries  was  to  ascertain  whether  or  not  there 
was  any  Spanish  interest  in  the  property  taken  to  justify  or  excuse 
the  capture. 

Oaptain  Smith's  communications  to  me,  which  were  of  a  confidential 
character,  uniformly  represented  that  there  was  not ;  and  he  gave 
explanations  which  were  at  the  time  satisfactory  to  me  on  every  point 
of  difficulty  or  doubt  which  arose. 

But  I  am  unable  now  to  recall  them,  except  so  far  as  they  appear 
by  my  memoranda  made  at  the  time. 

From  these  memoranda  I  find  that  one  inquiry  was,  whether  any 
money  was  shipped  by  or  for  said  Arismendi  at  San  Bias,  under  and 

Pursuant  to  the  said  contract,  for  investment  at  Canton.  Captain 
mith's  representations  on  that  point  were,  that  Arismendi  sent  an 
agent,  named  Lascano,  in  the  brig,  from  Callao  to  San  Bias,  for  the 
purpose  of  collecting  certain  bills  of  exchange  and  other  funds  which 
said  Arismendi  expected  to  realize  at  that  place,  with  which  he  was 
to  pay  to  Smith  the  balance  due  to  him  on  said  account  current,  and 
the  further  sum  of  $50,000,  which  he  had  stipulated  to  furnish  under 
said  contract ;  but  he  represented  that  all  he  received  from  Lascano 
was  insufficient  to  pay  the  balance  of  said  account,  and  that,  after 
waiting  a  long  time,  and  until  he  was  assured  by  Lascano  that  he 
could  collect  nothing  more,  he  finally  sailed  for  Canton  without  the 
said  funds,  and  considered  his  contract  with  Arismendi  to  be  at  an 
end.  He  attributed  all  the  subsequent  disasters  and  losses  he  met 
with  in  Peru  mainly  to  the  detention  which  he  had  been  subjected  to 
in  San  Blas^  by  waiting  for  Arismendi  to  fulfill  his  contract. 

Among  other  things,  I  requested  said  Smith  to  inform  me  who  all 
the  parties  were  who  had  an  interest  in  the  money  and  bullion  cap- 
tured in  1821;  and,  in  answer  to  my  application,  I  received  from  him 
the  note  which  is  now  handed  to  the  magistrate  and  identified  by  his 
signature  thereon,  dated  May  4,  1828,  naming  the  persons  and  speci- 
fying their  particular  proportions  of  interest.  Alt  these  persons  I 
understood  to  be  citizens  of  the  United  States,  except  Faqua,  who  was 
represented  to  be  a  Hong  merchant  at  Canton.  All  the  words  and 
figures  contained  in  said  note  are  in  the  handwriting  of  said  Smith, 
except  the  figures  at  the  bottom,  deducting  $189  87  from  the  sum 
total,  and  leaving  the  sum  of  $70,210  13,  which  are  in  my  own  hand- 
writing, made  at  that  time.  The  object  of  the  said  deduction  was  to 
ascertain  the  precise  sum  belonging  to  citizens  of  the  United  States. 

Soon  after  tbe  date  of  that  note,  I  drew  up  a  memorial,  stating  the 
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facts  conformably  to  the  information  I  had  received,  and  a  rongh  copj 
of  parts  of  it  remains  in  my  possession.  From  them  it  appears  that 
the  memorial  referred  to  the  contract  with  Arismendi,  and  stated  his 
failure  to  pay  any  part  of  the  $50^000  stipulated  for,  and  that  the 
iunds  with  which  Smith  sailed  for  Canton  belonged  wholly  to  citizens 
of  the  United  States,  and  that  the  cargo  shipped  in  Canton  was  partly 
purchased  with  those  funds,  and  partly  shipped  by  merchants  there, 
and  belonged  wholl;^^  to  citizens  of  the  Unitea  States,  with  the  excep- 
tion of  an  mvoice  shipped  by  Paqua ;  that  the  goods  were  landed  at 
Arica,  remoTed  to  Tacna,  and  there  partly  sold ;  and  that,  with  the 
proceeds  of  those  sales  and  certain  unsold  goods.  Captain  Smith  was 
proceeding  from  Tacna  to  Arequipa,  when  he  was  oTertaken  in  the 
valley  of  Sitana,  May  9,  1821,  by  an  armed  Chilean  force,  said  to  act 
under  the  orders  of  Lieutenant  Colonel  Miller,  who  took  from  him  the 
sum  of  |70,210  13  in  specie  and  bullion,  the  proceeds  of  sales  effected 
at  Tacna,  belonging  wholly  to  citizens  of  the  United  States.  This 
memorial  was  signed,  I  believe,  by  several  parties  interested,  and  was 
addressed  and  forwarded  either  to  the  President  of  the  United  States, 
or  to  the  Department  of  State,  or  to  Congress,  but  which  I  am  unable 
to  say  with  certainty,  as  I  preserved  no  copy  of  the  formal  parts  of  the 
memorial  and  have  no  memorandum  of  the  fact.  My  impression  is 
that  it  was  addressed  to  Congress,  in  consequence  of  the  previous  de- 
mand  which  had  been  made  on  Chile,  both  for  this  and  the  prior 
seizures  by  Lord  Cochrane,  and  the  long  neglect  of  these  demands  by 
the  Chilean  government. 

I  had  but  a  slight  acquaintance  with  Captain  Smith,  and  never  had 
much  conversation  with  him,  except  with  a  view  to  the  preparing  of 
this  memorial.  He  produced,  however,  an  agreeable  impression  upon 
me  as  a  frank  and  open  man,  and  as  his  communications  with  me 
were  entirely  confidential,  and  were  confirmed  by  all  the  papers  I 
saw,  I  had  not  the  least  doubt  of  the  truth  of  his  statement,  that  no 
Spaniard  had  any  interest  in  the  money  taken  at  Sitana. 

In  the  file  above  mentioned  I  found  several  original  papers  relating 
to  the  case  which  I  was  not  aware  were  in  my  possession.  Among 
them  a  notarial  copy  of  a  protest  made  by  Smith  in  the  city  of  Are- 
quipa, soon  after  the  seizure  at  Sitana.  The  papers  I  had  from  Mr. 
Sohier  were  returned  to  him,  as  appeared  by  a  note  from  him  in  said 
file  and  my  endorsement  thereon. 

W.  H.  GARDINER. 


No.  95. 

E.  Smith  to  W.  H.  Gardiner. 

QumcY,  May  4, 1828. 

Sir  :  Annexed  is  the  account  of  the  amount  of  property  taken  from 
me  in  the  valley  of  Sitana,  and  if  you  will  call  on  W.  D.  Sohier,  esq., 
he  will  show  you  my  contract  with  Arismendi,  his  account  current,  or 
any  other  paper  you  may  wish  to  see  respecting  the  business. 
Your  obedient  servant, 

E.  SMITH. 
W.  H.  Gardiner,  Esq, 
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Messrs.  Perkins  &  Go $23,281  00 

John  S.  EUery  and  others 19,720  26 

E.  Smith  and  others 10,322  12^ 

Paqua^  Hong  merchant 189  87 

John  Hart 789  25 

Samnel  Bassell 1,901  12^ 

Daniel  Coite 249  87 

Messrs.  Pitman  &  Gordon 1,673  87 

Thomas  Forbes 516  87 

John  H.  Heron  and  others 7,265  00 

E.  Smith 6,421  00 

70,400  00 
189  87 
170,210  13 


No.  100. 

I,  William  D.  Sohier,  of  Boston,  in  the  State  of  Massachusetts, 
counsellor  at  law,  on  oath,  depose  and  say  as  follows,  viz  : 

I  was  personally  acquainted  with  the  late  Eliphalet  Smith.  I  was 
habitually  consulted  by  him  for  many  years  in  matters  requiring  legal 
advice.  His  communications  to  me  were  in  the  confidence  of  counsel, 
and  I  had  opportunities  to  observe  his  conduct  and  to  test  the  credit 
due  to  his  statements  in  some  trying  situations.  I  was  led  by  this 
intercourse  and  observation  to  form  a  high  opinion  of  him  as  a  man  of 
truth  and  honor.  I  believe  he  enjoyed  that  reputation  generally 
among  those  who  knew  him  in  this  community. 

I  was  consulted  by  him  repeatedly  at  different  periods  on  subjects 
connected  with  his  mercantile  transactions  in  South  America,  particu- 
larly relative  to  the  voyage  or  voyages  conducted  by  him  as  master 
and  supercargo  in  the  brig  Macedonian,  from  Boston  to  South  America, 
and  upon  the  western  coast  of  South  America^  and  thence  to  Canton, 
in  China,  and  back  to  Peru.  I  was  engaged  as  his  counsel  in  several 
lawsuits  which  grew  out  of  these  transactions,  and  was  consulted 
much  about  settlements  of  accounts  and  claims  with  divers  parties, 
who  had,  or  pretended  to  have,  an  interest  in  them. 

It  was  a  very  complicated  business,  in  consequence  of  the  number  of 
persons  interested  by  separate  adventures,  and  the  mixture  of  funds, 
the  nature  of  the  transactions  abroad,  and  the  course  of  political 
events  and  accidents  which  affected  the  voyage. 

Among  other  cases  in  which  I  was  consulted  was  that  of  a  claim  of 
large  amount  set  up  against  Smith  by  a  Spaniard  named  Arismendi. 
It  was  made  first  through  an  attorney  and  afterwards  by  himself  per- 
sonally, at  Boston,  in  the  latter  part  of  1828.  It  related  to  divers 
commercial  transactions ;  but  a  principal  part  of  the  claim  was 
founded  upon  a  contract  between  said  Arismendi  and  Smith,  made  at 
Lima  in  November,  1819,  (as  I  find  by  recurring  to  a  translation  of 
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it,)  relative  to  a  projected  importation  into  Peru  of  a  cargo  of  goods 
from  China  by  the  brig  Macedonian,  under  a  license  which  Aristnendi 
had  previously  obtained  from  the  viceroy  to  introduce  goods  free  from 
duties,  or  by  reason  of  a  payment  by  him  to  the  government  in  advance 
of  duties. 

This  contract,  according  to  Smith's  representations  to  me,  had  been 
broken  before  he  sailed  on  the  voyage  oy  Arismendi,  in  failing  to 
furnish  Smith  at  San  Bias  with  a  sum  of  $50,000  for  the  purposes  of 
the  contract,  as  it  provided,  and  consequently  Smith  went  to  CSanton 
without  any  frinds  of  Arismendi,  and  afterwards  returned  to  Pern 
with  a  cargo  belonging  entirely  to  other  persons.  Arismendi  did  not 
deny  this,  but  claimed  that  Smith  was  inaebted  to  him  in  a  large  sum 
of  money  for  the  value  of  his  services,  and  the  amount  of  money  which 
he  had  paid,  as  he  alleged,  to  the  government  in  securing  the  right  to 
import  and  enter  the  cargo. 

In  answer  to  this.  Smith  insisted  that  nothing  was  ever  paid  by 
Arismendi  to  the  government  specifically  for  the  importation  of  the 
Macedonian,  but  that  whatever  ne  paid  to  the  government  was  upon 
a  prior  contract  made  for  his  own  bsnefit,  by  which  he  got  a  right  to 
import  generally  from  Asia  to  a  certain  limited  amount,  and  that  the 
money  so  paid  was  by  way  of  loan  to  the  government,  to  be  repaid  by 
the  duties  accruing  on  his  importations  or  otherwise ;  that  he  after* 
wards  entered  into  the  contract  with  Smith,  purporting  to  be  founded 
on  this  previous  license,  but  that  he  broke  the  contract,  first,  b^  omit- 
ting to  furnish  any  funds  for  the  royage,  and  then  by  applying  his 
license  from  the  government  to  other  importations  with  which  Smith 
had  no  concern,  and  that  nothing  was  ever  due  to  him  in  law  or  justice, 
on  account  of  the  Macedonian's  importation,  unless  indirectly  through 
the  government  for  the  amount  of  duties  accruing  upon  it. 

Smith  also  insisted  that  a  lar^e  sum  was  justly  due  from  Arismendi 
to  him,  for  damages  sustained  m  various  ways  by  his  breach  of  con- 
tract, and  on  divers  other  accounts,  and  that  the  result  of  a  fair  ad- 
justment of  all  accounts  relative  to  their  mutual  dealings  up  to  that 
time,  would  be  a  considerable  balance  due  to  Smith. 

Arismendi  did  not  admit  this  to  my  knowledge^  but  gradually  re- 
duced his  demand  against  Smith  from  something  near  |200,000,  which 
he  had  begun  with,  down  to  the  sum  of  $15,000,  threatening  at  the 
same  time,  if  Smith  should  decline  acceding  to  that  demand,  that  he 
should  make  reprisals  by  recovering  from  the  governments  of  Lima 
and  Chile,  the  amounts  which  they  nad  confiscated  or  seized,  belong- 
ing to  the  voyage  of  the  Macedonian,  as  appears  by  his  letters  to  Mr. 
Ellery. 

Smith  did  not  accede  to  this  demand  of  $16,000,  but  claimed  a 
balance  as  justly  due  to  himself;  and  Arismendi  finally  returned  to 
Peru  without  commencing  any  suit  or  making  any  adjustment. 

He  made  no  demand  that  I  am  aware  of,  on  any  other  party  in 
Boston  who  was  interested  in  the  voyage  of  the  Macedonian,  exoept 
Smith,  but  he  employed  Mr.  Ellery,  who  was  the  principal  owner  and 
shipper,  to  mediate  between  Smith  and  himself.  This  also  appears 
by  his  letters,  which  frirnish  all  my  knowledge  on  this  particular  sub- 
ect.    One  item  which  I  recollect  in  question  between  the  parties,  was 
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the  amount  for  which  Arismendi  ought  to  he  credited  by  Smith  on 
account  of  a  quantity  of  gold  and  silver  bullion,  and  of  provincial 
dollars,  delivered  to  him  at  San  Bias  by  one  Lascano,  as  the  agent  of 
Arismendi.  Smith  admitted  the  receipt  of  those  articles  for  account 
of  a  balance  due  to  him  upon  a  oertain  account  current  rendered  by 
Arismendi  at  Lima^  a  few  month's  before^  and  was  willing  to  credit 
the  actual  proceeds  thereof  at  Canton,  for  which  market  they  were 
destined  from  San  Bias. 

In  reference  to  this  question  of  amount,  Smith  handed  me  a  written 
statement  as  received  from  Arismendi,  which  I  refer  to  as  having  been 
marked  by  myself  at  the  time  in  my  own  handwriting — ^^  Lascano's 
Account  Macedonian."  This  enables  me  to  identify  the  paper  now 
shown  me,  and  so  endorsed,  as  the  same  then  handed  me  by  Smith, 
and  which  I  believe  to  be  in  Arismendi's  handwriting,  from  having 
seen  several  purporting  to  be  originals  of  his.  According  to  this 
paper,  the  total  value  of  the  articles,  including  the  provincial  dollars, 
was  $74,536  ^,  besides  certain  expenses,  amounting  to  $4,950  2  rials, 
of  which,  however,  $3,550  only  is  stated  as  charged  by  Arismendi  to 
Smith.  Deducting  the  provincial  dollars,  the  value  assigned  by  this 
paper  to  the  gold  and  silver  bullion  was  $50,542  3^.  But  the  pro- 
ceeds of  sales  of  these  parcels  at  Oanton,  as  shown  to  me  by  Smith, 
were  only  $47,798  60,  as  appears  by  a  memorandum  in  my  own  hand- 
writing,'made  at  the  time,  and  now  identified  by  the  magistrate's  sig- 
nature. I  remember  Smith's  showing  me  the  original  amount  of  the 
sales  of  said  bullion,  at  Canton,  made  by  a  merchant  of  that  place— 
I  think  by  Paqua  ;  but  I  have  not  been  able  to  find  the  said  account 
among  the  papers  left  in  my  hands  by  Smith,  or  which  have  lately 
come  into  my  hands.  The  provincial  dollars  were  also  at  a  discount 
at  San  Bias  of  about  nine  per  cent.,  as  Smith  showed  me  by  his  ac- 
counts, and  which  I  have  recently  looked  at  again,  to  refresh  my 
recollection. 

According  to  this,  the  amount  paid  by  Arismendi,  in  Spanish  cur- 
rency, if  the  proceeds  of  the  bullion  at  Canton  are  to  be  taken  as  the 
standard  of  its  value,  was  $69,393. 

My  impression  is,  that  I  advised  Smith  upon  the  facts  stated  to  me, 
and  for  the  purpose  of  a  settlement  between  him  and  Arismendi,  that 
the  proceeds  at  Canton  were  the  true  measure  of  the  value  of  the  pay- 
ment made  at  San  Bias,  in  uncoined  gold  and  silver,  and  that  the 
market  discount  upon  the  provincial  dollars  was  to  be  deducted  from 
their  nominal  amount,  in  order  to  ascertain  the  sum  which  he  was' 
bound  to  credit  Arismendi  against  the  said  balance  of  account. 

Another  item  in  question  between  them  was  a  moiety  of  the  freight 
earned  on  goods  brought  from  Canton  to  Peru,  belonging  to  shippers 
there,  which  Arismendi  claimed  as  an  alleged  purchaser  from  Philip 
Mercier^  (an  American  citissen  and  merchant,  of  Baltimore,  as  I  un- 
derstood,) who  had  a  contract  from  Smith,  as  EUery's  attorney,  for  a 
sale  af  one-half  the  brig.  Smith  denied  all  knowledge  of  any  such 
transfer  from  Mercier  to  Arismendi,  and  further  denied  that  Mercier 
had  any  right  or  authority  to  make  it  under  the  existing  arrange- 
ments between  Mercier  and  himself;  and  insisted  that  if  made,  (of 
which  no  evidence  was  shown  to  him.  Smith,)  it  was  of  no  validity, 
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and  that  the  state  of  his  aooounts  with  Mercier  was  sach  as  gave  him 
a  right  to  settle  the  freights  with  Mercier  alone.  This  claim  Aria- 
mendi,  finally,  was  willing  to  abandon,  as  his  letters  show. 

Smith  uniformly  represented  to  me  that  the  money  taken  from  him, 
nnder  the  orders  of  Lord  Cochrane^  at  Sitana,  belonged  to  the  differ- 
ent shippers  at  Canton,  or  the  persons  whose  funds  were  invested 
there  by  him,  and  included  no  interest  belonging  to  Arismendi,  or 
any  other  Spaniard. 

When  Arismendi  left  Boston,  a  suit  which  had  been  brought  against 
him  as  principal  defendant,  and  against  Smith  as  his  supposed  trusieej 
was  still  pending,  and  continued  pending  for  several  years. 

I  was  counsel  for  Smith  in  that  suit.  By  the  law  of  Massachusetts, 
the  effect  of  such  a  suit  was  to  attach  for  the  plaintiff's  benefit  the 
debt  alleged  to  be  due  from  Smith  to  Arismendi,  if  anjr  such  debt  ex- 
isted, and  Smith  was  bound  to  answer  upon  oath  such  interrogatories 
as  might  be  put  to  him  by  the  plaintiff,  to  discover  the  state  of 
accounts  and  dealings  between  Smith  and  Arismendi. 

Smith  denied  that  there  was  any  indebtedness  on  his  ]part,  and  the 
suit  was  eventually  dismissed  by  the  consent  of  the  plaintiff,  deve- 
land's  counsel. 

Cleveland  claimed  to  have  an  interest  in  the  voyage  of  the  Macedo- 
nian from  Canton  to  Peru,  in  consequence  of  a  sum  of  $15^000,  which 
Arismendi  had  undertaken  to  ship  ror  him  at  San  Bias  to  be  invested 
in  Canton,  and  which  he  pretended  to  have  done. 

Smith's  statement  on  this  subject  was  set  down  by  me  in  writing, 
to  the  effect  that  Arismendi  entirely  failed  to  make  any  shipment  at 
San  Bias,  except  what  was  paid  or  delivered  by  Lascano  towards  the 
balance  of  account  due  to  him,  Smith,  and  that  he.  Smith,  wrote  from 
San  Bias  to  Cleveland  that  Arismendi  had  furnished  no  money  for 
him. 

The  original  memorandum  of  this,  which  I  made  at  the  time,  I  now 
produce,  to  be  identified  by  the  magistrate's  signature  thereon.  It  is 
in  my  own  handwriting,  and  the  contractions  will  be  easily  under- 
stood. 

I  also  produce  to  be  so  identified  the  following  papers,  most  of  which 
were  delivered  to  me  by  Smith  at  some  time  after  he  returned  from 
South  America,  and  while  I  was  acting  as  his  counsel  in  some  of  the 
controversies  growing  out  of  the  voyage  of  the  Macedonian. 

Many  of  the  said  papers  have  remained  in  my  possession  ever  since, 
until  they  were  lately  delivered  by  me  to  W.  H.  Gkirdiner,  esq.,  for 
his  inspection  as  counsel  for  T.  H.  Perkins. 

Others  of  the  said  papers  left  with  me  by  Smith  were  afterwards  de- 
livered by  me  to  Mr.  Farnum,  administrator  of  Smith,  and  were  after- 
wards returned  by  him  to  me,  and  remained  in  my  possession  until 
they  were  delivered  to  said  Gardiner  for  the  purpose  aforesaid. 

Others  of  the  said  papers  were  lately  handed  to  me  by  Thomas  C. 
Amory,  esq.,  one  of  the  executors  of  the  late  John  S.  EUery,  as  found 
among  the  papers  left  by  his  said  testator. 

All  the  papers  referred  to  by  me  were  derived  from  one  or  the  other 
of  the  sources  above  indicated,  except  where  it  is  otherwise  herein 


Digitized  by  VjOOQIC 


OF  THE  BEIG  MACEDONIAIf.  285 

Stated.  I  refer  to  them  according  to  their  namberci,  as  marked  by  Mr. 
Gktrdiner. 

No.  2  is  the  paper  above  mentioned  as  Lascana's  account. 

No.  3  is  my  original  memorandum,  above  mentioned,  of  the  sales 
of  bullion,  &c.,  at  Canton. 

Nos.  4  to  14,  inclusive,  I  believe  to  be  original  invoices  of  shipments 
made  at  Canton.  The  signatures  to  Nos.  4,  8,  and  9,  are  in  Smith's 
handwriting.  The  other  signatures  I  am  not  acquainted  with.  The 
writing  on  the  wrapper,  "Invoices  of  goods  shipped,"  &c.,  is  Smith's. 

Nos.  16  to  19,  inclusive,  I  believe  to  be  original  duplicates  of  th^ 
bills  of  lading  of  the  shipments  they  describe,  and  I  recognize  the 
signatures,  which  purport  to  be  Smith's,  as  genuine,  as  well  as  the 
words,  "Bills  of  lading  and  contracts  sign^  at  Canton,"  written 
upon  the  wrapper,  which  are  in  Smith's  handwriting.  No.  17  ap- 
pears to  have  no  signature^  except  one  on  the  back,  which  I  am  not 
acquainted  with. 

No.  20  I  believe  to  be  an  original  letter  of  instructions  from  John 
Hartt,  but  I  am  not  acquainted  with  his  handwriting. 

No.  21 1  believe  to  be  an  original  account  current,  and  the  signa- 
ture thereto  is  Smith's.  This  paper  was  among  the  papers  handed 
to  me  by  Mr.  EUery's  executor,  1  believe. 

Nos.  22  and  23  I  believe  to  be  the  original  rough  memoranda  made 
by  Smith  at  or  about  the  times  of  the  respective  dates  of  the  entries 
therein  contained  of  the  sales  made  by  him  at  Tacna  and  Arequipa. 
They  were  handed  to  me  by  Smith  as  such,  and  are  in  his  handwriting. 

No.  24,  which  is  in  Spanish,  was  handed  to  me  by  Smith  as  the  ac- 
count rendered  to  him  by  Exhelme  and  Irriberri  from  their  books  of 
the  sales  made  at  Tacna,  the  accounts  of  which  were  kept  by  them,  or 
by  them  and  Inclan,  as  Smith's  commission  merchants,  and  at  his 
request,  as  he  represented. 

No.  25,  also  in  Spanish,  was  handed  to  me  by  Smith  as  an  account 
rendered  to  him  by  the  party  whose  name  is  thereto  subscribed,  re- 
lating to  certain  sales  made  for  him  at  Arequipa,  and  other  matters 
of  account  therein  stated. 

This  and  the  next  foregoing  I  believe  to  be  genuine  documents,  but 
have  no  knowledge  of  the  signatures. 

Nos.  29  and  30  I  believe  also  to  be  genuine  documents.  I  recognize 
Smith's  handwriting  in  No.  29,  but  am  not  acquainted  with  the  sig* 
nature  to  No.  30,  which  purports  to  be  that  of  the  late  Commodore 
Bidgely. 

No.  31  is  in  Smith's  handwriting,  and  was  handed  to  me  by  him  as 
a  true  copy  of  a  certificate  extorted  from  him  by  Lord  Cochrane  under 
duress. 

No.  33,  in  Spanish,  was  also  handed  me  by  Smith  as  an  account  ren- 
dered to  him  at  the  custom-house  at  Arequipa,  of  duties  claimed  by 
the  government. 

No.  34,  in  Spanish,  I  recognize  as  Smith's  handwriting;  a  paper 
made,  as  I  believe,  at  the  time  it  bears  date,  to  be  communicatea  to 
Arismendi  for  the  purpose  of  statine  one  ground  of  claim  against  him. 
This  paper  was  with  those  handed  to  me  by  Mr.  EUery's  executor, 
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and  one  of  the  endorsements  upon  it  is  in  Mr.  EUery's  handwriting, 
with  which  I  am  well  acquainted. 

No.  35  was  handed  me  by  Smith,  or  his  administrator,  as  a  genuine 
letter  from  Abadia,  and  I  believe  it  to  be  such,  but  cannot  testify  to 
to  his  handwriting. 

Nos.  36,  37,  and  39  were  exhibited  to  me  by  Smith  about  the  time 
of  their  dates  as  genuine  letters  from  Arismendi,  and  from  my  acquaint- 
ance with  his  handwriting,  derived  from  comparison,  I  b^eve  them 
to  be  his. 

.  No.  38  is  in  my  own  handwriting,  and  is  the  original  draft  of  an 
answer  to  one  of  Arismendi's  said  letters,  which  I  made  at  Smith's 
request  after  consultation  with  him,  and  in  conformity  to  hia  state- 
ments which  1  believe  to  have  been  true,  as  also,  that  Smith  imme- 
diately either  copied  the  said  draft,  or  translated  the  same  into 
Spanish,  and  sent  the  said  copy  or  translation  to  Arismendi  as  his 
answer. 

The  papers  numbered  40  to  44  were  all  among  the  papers  delivered 
to  me  by  Mr.  EUery's  executor,  and  the  endorsements  thereon  are  in 
his,  EUery's,  handwriting.  The  letters  themselves,  which  are  in 
Spanish,  I  recognize  as  in  Arismendi's  handwriting.  The  two  which 
are  in  English,  dated  in  New  York,  are  in  the  handwriting  of  some 
other  person,  but  the  signature  thereto  I  believe  to  be  Arismendi's. 

Nos.  45  to  52,  purporting  to  be  letters,  or  copies  of  letters,  from 
Smith  to  EUery,  (all  except  two  in  the  handwriting  of  Smith,)  were 
seen  by  me  while  1  was  acting  as  his  counsel  in  reference  to  a  settle- 
ment of  accounts  between  him  and  said  EUery ;  and  Smith  either 
claimed  or  admitted  them  to  be  either  originals  or  true  copies  of  his 
letters  to  said  EUery. 

The  two  above  excepted,  as  not  in  Smith's  handwriting  are,  I  think, 
in  the  handwriting  of  S.  B.  Howe,  judging  from  other  writings  of  his. 
Said  Howe  was  a  nephew  of  Smith's  wife,  and  acted  in  the  voyage  in 
the  capacity  of  captain's  clerk,  and  also  under  Smith  as  a  temporary 
supercargo,  or  as  having  charge  of  parts  of  the  cargo,  as  appeared  by 
Smith's  statements  and  the  papers  shown  me.  I  am  unable  to  say 
whether  these  papers  (45  to  52)  came  to  me  from  Smith  or  from  El- 
lery's  executor,  but  they  certainly  came  from  one  or  the  other  of  those 
sources,  and  probably  some  from  each. 

I  have  frequently  seen,  in  connexion  with  this  business,  papers  signed 
by  Richard  J.  Cleveland,  and  I  am  thus  acquainted  with  the  hand- 
writing of  said  Cleveland. 

I  believe  Nos.  67,  68,  and  69  to  be  genuine  letters  of  his,  and  I 
identify  the  same  as  papers  handed  to  me  by  Smith,  or  his  adminis- 
trator, whUe  I  was  counsel  in  reference  to  certain  claims  made  by  said 
Cleveland. 

No.  70  is  in  my  own  handwriting,  and  is  my  original  memorandum 
above  mentioned,  of  Smith's  statement  to  me  respecting  the  claims  of 
said  Cleveland. 

W.  D.  SOHIER, 
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No.  103. 

I,  John  P.  Cashing,  of  Watertown,  in  the  State  of  Massachnsetts, 
on  oath  depose  and  say :  That  I  have  seen  a  letter  from  the  late  Eli- 
phalet  8mith,  formerly  master  and  supercargo  of  the  brig  Macedonian , 
to  Wm.  H.  Gardiner,  esq.,  dated  May  4,  1828,  naming  the  different 
persons  interested  in  a  sum  of  money  and  bullion,  estimated  together 
at  upwards  of  $70,000,  taken  from  said  Smith  in  1821,  by  a  military 
force  under  the  orders  of  Lord  Cochrane,  as  I  was  informed  by  said 
Smith.  The  said  money  and  bullion  were,  as  I  naderstood  from 
Smith,  the  proceeds  or  part  of  the  proceeds  of  sales,  at  a  place  called 
Tacna,  in  Pern,  of  portions  of  a  cargo  of  Chinese  goods  carried  in  the 
said  brig  from  Canton  to  Peru.  \ 

I  have  also  seen  and  examined  sundry  papers  shown  to  me  as  orig* 
inal  invoices  and  bills  of  lading  of  goods  snipped  at  Canton,  and  a 
letter  of  instructions,  which  papers  I  refer  to  as  numbered  from  4  to 
20  inclusive,  and  identified  by  the  signature  thereon  of  the  magistrate 
who  takes  this  deposition. 

I  have  heretofore  given  my  deposition  relative  to  a  shipment  of 
goods  in  said  brig,  by  the  house  of  Perkins  &  Co.,  of  Canton,  which 
shipment  was  made  by  me  for  account  of  said  house,  in  which  I  was 
a  partner,  resident  at  Canton,  and  I  therein  identified  the  papers 
relating  to  that  particular  shipment.  I  am  also  able  now  to  identify 
the  signatures  of  several  of  the  other  papers  above  mentioned,  as 
genuine  signatures  of  persons  known  to  me,  then  residing  at  Canton, 
whose  goods  were  shipped  in  said  brig. 

John  Hart  and  Thomas  T.  Forbes  were  both  clerks  at  that  time  in 
my  counting-room  in  said  Canton.  I  am  well  acquainted  with  their 
handwriting,  and  have  no  doubt  of  the  reality  of  their  signatures  to 
the  invoices,  Nos.  10  and  13,  purporting  to  be  theirs ;  nor  that  the 

Siper,  No.  20^  purporting  to  be  a  letter  of  instructions  from  the  said 
art,  is  in  his  handwritiug;  nor  that  the  signatures,  purporting  to  be 
theirs,  to  the  agreements  endorsed  on  the  bills  of  lading,  Nos.  16  and 

17,  are  their  own  signatures. 

Samuel  Russell  was  a  merchant  then  residing  in  Canton.  I  am 
well  acquainted  with  his  handwriting,  and  have  no  doubt  of  the  gen- 
uineness of  his  signature  to  the  invoice  purporting  to  be  his,  (No.  11.) 

Edward  Dorr  was  also  a  merchant  then  at  Canton.  I  have  some 
acquaintance  with  his  handwriting,  and  I  believe  the  invoice  No.  14, 
and  letter  thereto  attached,  to  be  his. 

Timothy  G.  Pitman  and  Oliver  H.  Oordon  were  then  living  at 
Canton^  and  were  connected  in  business.  I  believe  I  know  the  hand- 
writing of  each  of  them.  The  signature  of  the  firm  to  the  invoice 
No.  12,  is,  I  believe,  in  the  handwriting  of  Timothy  G.  Pitman,  and 
that  subscribed  to  the  agreement  endorsed  on  the  bill  of  lading  No. 

18,  I  believe  to  have  been  written  by  Oliver  H.  Gordon. 

I  was  personallv  acquainted,  at  Canton,  with  each  of  the  persons 
above  named,  and  have  known  several  of  them  in  this  country.  They 
were  all  reported  to  be  citizens  of  the  United  States,  ^nd  so  repre- 
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seated  themselyes  at  Canton,  and  traded  as  such,  and  I  Have  no  donbt 
of  the  &ct  as  to  any  of  them. 

I  was  personally  acquainted  with  Paqna,  one  of  the  Hong  mer- 
chants, and  know  his  signature.  The  signature  to  the  agreement 
endorsed  on  the  bill  of  lading  No.  15  is  his. 

Daniel  Ooit  was  not  at  Canton.  The  shipment  for  him  purports  to 
be  made  by  Stephen  B.  Howe,  a  nephew  of  Smith's,  who  was  with 
him  at  Canton.  Heron  and  Jones  were  officers  of  the  brig.  I  am 
not  acquainted  with  the  handwriting  of  either  of  these,  but  am 
familiar  with  Smith's  signature,  and  have  no  doubt  that  all  the  sig- 
natures purporting  to  b^  his,  on  the  papers  herein  referred  to,  are 
genuine. 

I  also  have  a  general  knowledge  of  the  fact  that  such  shipments  as 
are  described  in  said  invoices  and  bills  of  lading,  as  made  oy  Smith, 
for  the  account  and  risk  of  the  parties  therein  named,  were  in  fact 
made;  the  house  of  Perkins  &  Co.  having  been  consulted  by  Smith, 
and  having  given  him  all  the  advice  and  assistance  he  required  rela- 
tive to  his  business  at  Canton. 

JOHN  P.  CUSHINa. 


"  Peruvian  File."— No.  18. 

Valdivieeoy  MfUHer  of  State  of  Peru,  to  Commodore  Stewart. 

Yaldivieso  was  judge  of  the  prize  court  that  condemned  the  Macedo- 
nian; his  signature  identifies  'instructions  to  Exhelme  and  Irriberri," 
No.  5  of  this  file,  as  coming  from  the  record  of  the  court. 

[Extract.] 

''  Lima,  September  IQ,  1822. 

' '  Commodore  Stewart  will  see  by  the  enclosed  documents,  Nos.  1 1  and 
12,  from  the  minister  of  state,  that  half  of  the  hull  of  the  brig  was 
bought  of  Don  Philip  Mercier,  for  $15,000,  by  Arismendi ;  that,  be- 
sides, he  gave  to  the  Spanish  government  of  Peru  $100,000  for  the 
nermission  of  conveyins  goods  from  Canton  to  the  port  of  Callao ; 
$26,000  as  donative,  and  $76,000  on  account  of  duties  of  the  cargo  of 
the  Macedonian,  which  also  appears  evident  in  annexed  pa^er,  No.  13, 
although  Arismendi,  in  the  second  section  of  the  instructions,  which 
he  gives  to  his  agents  in  Arequipa,  No.  12,  informs  them,  without 
doubt,  to  guard  against  all  results ;  that  he  was  not  able  to  fulfill  the 
conditions  of  the  contract,  No.  14,  vi£ :  to  put  on  board  of  the  Mace- 
donian at  San  Bias  $60,000.  It  appears  from  the  deposition  of  the 
captain  and  mate  of  the  said  brig,  copies  of  which  are  sent,  Nos.  15  and 
16,  wherein  it  appears  that  he  shippra  money  and  pifia  to  Canton  from 
San  Bias." 

*^  FRANCISCO  VALDIVIESO." 
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''  Pbruvian  Filb."— No.  19. 
Commodore  Stewart  to  VtddivieaOj  Minister  of  State^  Peru. 

[Ertnct.] 

'<  Septembbb  26,  1822. 

"  I  have  delayed  replying  to  your  excellency's  letter  of  the  10th 
instant,  in  consequence  of  the  rapid  changes  which  seem  to  have  taken 
place  in  the  government  and  authorities  of  Lima  since  I  had  the 
honor  of  receiving  the  same. 

'^  I  have  given  my  particular  attention  to  the  documents  your  ex- 
cellency has  transmitted  to  me,  on  which  that  confiscation  has  been 
Eredicated."  ^^No  12  appears  to  be  the  copy  of  instructions  given 
y  Arismendi  to  his  agent  Exhelme  and  Irriberri.  Admitting  this  to  be 
genuine,  it  only  proves  that  Arismendi  was  willing  and  desirous  to 
hold  Smith  bound  to  his  part  of  the  contract,  while  he  (Arismendi) 
fiiiled  completely  in  the  performance  of  that  part  which  ne  had  un- 
dertaken." 


No.  1. 

PAPEBS  FROM  STATE  DEPARTBCENT. 

Commodore  Steioart  to  J.  Q,  Adams^  Secretary  of  Sta/te. 

[Extract.] 

April  30,  1822. 

^'  Herewith  I  have  the  honor  to  transmit  to  you  the  documents 
marked  A,  being  the  correspondence  and  accompanying  papers  between 
the  government  of  Chile  and  myself,  on  the  subject  to  wliich  my  atten- 
tion was  drawn  by  your  letter  of  September  4, 1821.  You  will  per- 
ceive, by  this  correspondence,  that  it  embraces  a  more  recent  case  of 
robbery,  oommitted  on  Captain  Smith,  of  the  further  sum  of  $70,000, 
by  the  same  Lord  C,  vice  admiral  of  Chile,  in  the  valley  of  Sitana, 
while  on  its  way  for  embarkation  in  the  American  brig  M. 

'^  As  nearly  a  year  has  elapsed  since  the  capture  of  the  last  sum,  I 
have  very  little  doubt  but  that  it  is  condemned  also ;  and  when  they  are 
questioned  on  the  subject,  the  reply  will  be  similar,  provided  suffi- 
cient time  is  allowed  them  to  term  it  long  forgotten,  and  they  are 
convinced  the  tenderness  of  fhe  United  States  nas  not  diminished 
towards  them  in  consequence  of  the  first  act." 

Ex.  Doc.  58 19 
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No.  2. 

PiLPKBS  FROM  THB  FILBB  OF  THB  STATB  DBPARIMBEIT. 

Commodore  Stewart  to  Supreme  Director  of  ChUe. 

[Extract.] 

April  16,  1822. 

^'  The  second  was  taken  possession  of  by  and  under  the  same  anthority 
of  Vice  Admiral  Cochrane,  in  the  valley  of  Sitana,  in  May,  1821,  con- 
stituting, in  bars  of  silver  and  dollars,  the  sum  of  seventy  thousand 
and  four  hundred  dollars,  all  of  which  was  under  the  control  and 
direction  of  Eliphalet  Smith,  master  of  the  American  brig  Macedonian, 
who  then  was  and  now  is  a  citizen  of  the  United  States  of  America. 

^^  I  have  availed  myself  of  this  opportunity  to  ask,  for  the  informa- 
tion of  my  government,  whether  the  property  seized  as  above  will  be 
restored,  with  suitable  damages,  or  whether  judgments  have  been 
given  in  the  prize  courts  condemning  the.  same,  and,  if  so,  for  a  copy 
of  such  judgments^  that  I  may  lay  before  them  the  grounds  of  such 
condemnation." 


No.  8. 
Supreme  Director  to  Commodore  Stewart. 

[Extract.] 

April  24,  1822. 

'^As  to  the  $70,000  which  were  detained  in  the  valley  of  Sitana,  by 
the  troops  under  the  orders  of  Lord  Cochrane,  on  the  10th  of  October, 
of  last  year,  there  was  an  ofScial  representation  made  to  this  depart- 
ment by  Captain  Bidgeley  of  the  United  States  frigate  Constellation, 
enclosing  the  protest  made  by  Captain  Smith  against  said  capture, 
which  document  was  transmitted  to  the  prize  court  sitting  in  Vala- 
paraiso,  that  they  might  there  act  with  such  proof  as  was  in  their 
possession ;  and  this  I  answered  the  above  Captain  Bidgeley  on  the 
12th  of  October." 


Mr.  Perkins  to  Mr.  Adams. 

[Extracts.] 

Boston,  August  8,  1822. 

Sir  :  By  letter  from  Captain  Smith  of  the  brigantine  Macedonian, 
belonging  to  Mr.  John  S.  EUery  of  this  town,  I  am  informed  that  he 
had  been  robbed,  by  an  officer  acting  under  the  orders  of  Lord  Coch- 
rane, in  the  service  of  the  Chilean  government,  of  a  large  sum  of 
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money  arifling  from  the  sale  goods  shipped  on  board  the  said  brig 
Macedonian  by  the  house  of  Perkin  &  Co.,  of  Canton. 

When  the  Franklin  sailed  for  South  America,  my  late  house  of  J. 
&  T.  H.  Perkins  furnished  to  the  commodore  (Chas.  Stewart  esq.)  in- 
voices and  bills  of  lading,  which  had  been  sent  to  this  country  from 
Canton,  of  the  shipment  xnade  on  our  account,  amounting  to  fifty-five 
thousand  and  eighty-six  dollars  and  forty-six  cents  cost  in  China,  and 
consisting  of  innocent  merchandise,  as  silks,  teas,  and  other  China 

Sroducts  and  manufactures.     Between  twenty  and  thirty  thousand 
oUars  of  the  money  taken  from  Captain  Smith  were  the  products  of 
the  above  shipment. 

'^  I  despair  of  recovering  any  portion  of  this  property,  unless  it  is 
done  through  the  aid  of  my  own  government,  to  whom  I  look  with 
confidence  tor  protection  against  this  most  unjust  act." 


PAPBBS  FROM  FILBB  OF  NAVT  DEPARTMENT. 

No.  2. 
Ccmmodore  Bidgdey  to  Secretary  of  the  Navy. 

[Extract.] 

United  States  Ship,  Constellation, 
MoUendo,  August  28,  1821. 

"  Lima  surrendered  to  the  troops  of  Chile  on  the  6th  July,  but  Cal- 
lao,  the  seaport  of  Lima^  still  held  out ;  the  royal  troops  it  was  ex- 
pected, would  return  again  on  Lima,  and  it  is  very  doubtful,  if  at 
this  moment,  Lima  is  not  in  possession  of  the  royalists  ;  a  report,  in- 
deed, is  in  circulation  here  to  that  effect." 


No.  3. 

PAPERS  FROM  THE  FILBB  OF  NAVT  DEPARTHENTr 

Commodore  Bidgdey  to  Secretary  </  (he  Navy. 

[Extract.] 

U.  S.  Ship  Constellatiok, 

ValparaieOi  Novcinber  2,  1821. 
*'  I  have  also  the  honor  to  forward  a  copy  of  a  letter  from  Eliphalet 
Smithy  master  of  the  American  brie  Macedonian,  by  which  you  will 
observe  he  has  again  been  plundred  of  a  large  amount  of  specie,  be- 
sides having  his  vessel  taken  forcibly,  by  a  Colonel  Miller,  commanding 
a  part  of  the  troops  of  Chile,  and  of  my  weak  eflbrts  to  get  the  money 
restored  and  compensation  for  the  detention  of  his  brig.     My  exer- 
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tiong,  I  have  reason  to  believe,  would  have  been  attended  with  a  little 
more  Buccess  could  I  have  had  the  assistance  of  Mr.  Prevost.  Yon 
will  perceive,  by  my  letter  to  him,  how  anxious  I  was,  and  from  his 
answer  perhaps  you  may  find  sufficient  to  excuse  him. 

Arequipa,  June  17,  1821. 

Sir  :  I  take  the  liberty  of  enclosing  to  you  my  declaration  and  pro- 
tests against  the  officers  and  soldiers  belonging  to  the  Chilean  govern- 
ment ship  called  the  Ban  Martin,  who  forcibly  took  from  me  upwards 
of  seventy  thousand  dollars  in  bullion  and  specie,  the  proceeds  of  sales 
of  part  of  the  cargo  of  the  American  brig  Macedonian  of  Boston,  which 
vessel  and  cargo  oelongs  solely  to  citizens  of  the  United  States,  as  will 
appear  in  my  declaration  made  under  oath.  I  therefore  request  you, 
through  the  virtue  of  the  enclosed  documents,  to  demand  the  restora- 
tion of  the  property  above  mentioned,  either  from  the  Chilean  govern- 
ment, or  from  Lord  Cochrane,  by  whose  order  it  was  taken. 

With  the  greatest  respect,  I  remain  your  obedient  servant, 

B.  SMITH. 

Captain  Chas.  Q,  Bidgbley, 

Commander  of  the  U.  S.  Ship  OoneteUation. 


Saktiago  db  Chilb, 

October  10,  1821. 

Most  Excbllbnt  Sir  :  I  have  the  honor  to  lay  before  your  excellency 
a  copy  of  my  letter  to  Lord  Cochrane,  dated  13th  July,  1821,  relative 
to  the  detention  of  the  crew  of  the  American  ship  Oilen,  and  injury 
to  the  commerce  of  the  United  States,  &c.,  &c.  Also  an  extract  of 
date  14th  of  the  same  month,  relative  to  a  deserteV,  George  Bails,  from 
the  United  States  ship  Macedonian^  &c.,  &c.,  to  which  I  have  received 
no  satisfactory  answer,  nor  have  the  seamen  been  delivered  up  to  me. 
I  have  also  to  lay  before  your  excellency  an  attested  copy  of  a  protest 
made  and  sworn  to  by  Captain  Eliphalet  Smith,  a  citizen  of  the  United 
States,  and  commanding  the  American  brig  Macedonian,  for  a  large 
-amount  of  specie  and  bullion,  say  $T0,000,  being  bona  fide  property 
^f  citizens  of  the  United  States  forcibly  taken  possession  of  by  a  body 
K)f  men  in  the  service  of  Chile,  and  under  the  immediate  orders  and 
control  of  Lord  Cochrane.  It  is  also  my  duty  to  say  to  your  excellency 
that  the  American  brig  Macedooian  was  forcibly  taken  possession  of 
at  Arica,  in  the  month  of  August  or  September  last,  by  Colonel  Mil- 
ler, an  officer  in  the  service  of  the  Chilean  government,  to  transport 
troops  of  Chile  from  Arica  (when  hard  pressed  by  the  enemy)  to  the 
nortn  of  Arica,  to  some  port  in  Peru  in  possession  of  the  forces  of 
Chile,  to  all  of  which  I  beg  your  excellency's  early  consideration. 

With  sentiments  of  the  highest  respect,  I  have  the  honor  to  be,  your 
excellency's  most  obedient  servant, 

CH.  G.  RIDGELBY. 

His  Excbllbnc7, 
the  Supreme  Director  of  CfhUe. 
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Shipped  in  good  order  and  well  conditioned,  by  order  of  Philip 
Mercier,  esq.,  in  and  upon  the  brig  called  the  Macedonian,  whereof 
is  master  for  this  present  voyage  Eliphalet  Smith,  now  lying  in  the 
port  of  San  Bias,  and  bound  for  Canton,  in  China,  to  say  thirty 
thousand  Spanish  mill'd  dollars,  being  marked  and  numbered  as  in 
the  margin,  and  to  be  delivered,  in  the  like  good  order  and  well  con- 
ditioned, at  the  aforesaid  port  of  Canton,  (the  danger  of  the  seas  only 
excepted,)  unto  Eliphalet  Smith,  or  to  assigns,  he  or  they  paying 
freignt  for  the  said — nothing. 

In  witness  whereof,  the  master  of  the  said  vessel  hath  a£Srmed 
to  three  bills  of  laden,  all  of  this  tenor  and  date,  one  of  which  bills 
being  accomplished,  the  others  to  stand  void. 

E.  SMITH. 

Dated  at  Sak  Blab,  May  4,  1820. 


Canton,  October  9,  1820. 

Sir  :  We  beg  to  hand  you  herewith^invoice  and  bill  of  lading  for  a 
shipment  we  have  made  per  Macedonian  to  your  address,  amounting 
to  nfty-four  thousand  eighty-six  dollars  and  forty-six  cents,  which 
you  will  please  to  dispose  of  to  the  best  advantage  at  such  ports  or 
places  as  yon  may  visit,  the  proceeds  of  which  we  should  wish  in- 
vested in  silver  bullion,  if  to  be  effected  without  risk,  and  the  price  of 
it  is  not  higher  than  usual,  otherwise  in  dollars  or  gold  bullion,  as 
may,  in  your  judgment,  be  most  for  our  interest,  recollecting  that 
dollars  of  the  coinage  of  Charles  the  lY  are  generally  more  vsdoable 
here  than  others  ;  the  same  to  be  shipped  on  board  the  Macedonian, 
and  returned  to  this  place.  Should  any  accident  prevent  said  vessel 
from  returning  here,  you  will  then  avail  of  any  safe  conveyance  for 
forwarding  the  property  here ;  if  such  a  one  should  not  present,  then 
we  should  wish  it  sent  to  the  United  States,  or  to  England  ;  if  that 
cannot  be  done,  it  is  possible  that  conveyances  may  omr  for  Beneal, 
where  you  will  remit  it  in  case  conveyances  do  not  offer  for  the  ouer 
quarters.  In  case  of  its  being  necessary  to  remit  to  the  United 
States,  or  England,  it  might  be  advantageous  to  do  it  by  exchange, 
provided  undoubted  bills  could  be  obtained ;  the  drafts  of  the 
captains  of  American  or  British  government  vessels,  drawn  on 
their  respective  governments,  we  should  consider  of  this  descrip- 
tion, but  we  should  decline  private  bills  if  remittances  could 
be  made  in  any  other  way.  In  case  of  remittances  to  the 
United  States  consigned  to  our  friends,  Messrs.  J.  and  T.  H. 
Perkins,  or  their  order;  if  to  England,  to  Samuel  Williams,  esq., 
11,013,  Finsbury  square;  if  to  Bengal,  to  Messrs.  Palmer  &  Co.; 
in  the  two  last  cases,  advising  those  gentlemen  that  the  remittance  is 
made  for  our  account,  and  desire  them  to  hold  the  same  to  our  order, 
or  to  the  order  of  our  friends,  Messrs.  J.  and  T.  H  Perkins.  Attached 
to  the  invoice  is  a  particular  description  of  the  ^oods  which,  with  the 
pattern  cards  that  accompany  this  may  be  useful  in  effecting  the  sales. 
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Should  a  conveyance  present  for  this  place,  by  a  good  American  vesael 
soon  after  your  arrival  at  your  first  destination,  we  should  wish  part 
of  the  proceeds  of  our  goods  remitted ;  and  should  be  willing,  in  such 
case,  to  pay  the  freight  that  might  be  charged^  provided  it  was  mod- 
erate. 

Wishing  you  a  pleasant  and  successful  voyage,  we  remain  your 
obedient  servants, 

PERKINS  &  CO. 

Captain  Euphalet  Smith. 

P.  S.  We  wish  all  our  goods  sold  separately  from  any  other  adven- 
tures there  may  be  in  the  vessel,  and  shall  be  obliged  by  your  furnish- 
ing us  with  account  sales  thereof.  Should  it  be  necessary  or  advisable 
to  sell  the  whole  cargo  together,  then  it  will  be  necessary  to  have 
every  invoice  that  goes  in  the  vessel  separately  valued,  in  order  that 
every  person  may  be  entitled  to  the  actual  value  of  their  separate 
shipments. 

PERKINS  &  CO. 


Shipped  in  good  order  and  well  conditioned  by  Eliphalet  Smith  in 
and  upon  the  good  brig  called  the  Macedonian,  whereof  is  master  for 
this  present  voyage  John  E.  Heron,  now  lying  in  the  port  of  Mollendo 
and  bound  for  Lima,  to  say  : 

J.  S.  E.  -Nos.  2,  4,  15,  18,  24,  27  a  31,  33,  35  a  38,  39  a  45,  47, 
50,  51,  52,  63,  65,  71,  74,  76,  78,  79  a  82,  86,  100,  101,  105,  115, 
118,  119,  121,  122  a  125,  126,  127  a  133,  173, 185,  205  a  223,  224, 

226  a  238— ninety-two  boxes. 

SI 
.— Nos.  17,  27,  28,  29,  38,  87  a  93,  132— thirteen  boxes. 
E.  8.— Nos.  1,  5,  13— three  boxes. 

Being  marked  and  numbered  as  in  the  margin,  and  are  to  be  de- 
livered, in  the  like  good  order  and  well  conditioned,  at  the  aforesaid 
port  of  Lima,  (the  dangers  of  the  seas  only  excepted,)  unto  the  said 
master  or  to  his  assigns,  he  or  they  paying  freight  for  the  said  goods,  as 
per  agreement. 

In  witness  whereof,  the  master  of  the  said  brig  hath  affirmed  to 
three  bills  of  lading,  all  of  this  tenor  and  date ;  the  one  of  which  being 
accomplished,  the  other  two  to  stand  void. 


Dated  Mollbndo,  December  8,  1821. 


JOHN  E.  HERON. 


[Triplicate.] 

Callao,  September  11,  1822. 
My  Dear  Sir  :  I  wrote  you  a  few  days  since  by  Mr.  Jones,  who 
left  here  in  a  whaling  ship  for  Nantucket.     I  there  informed  you  of 
the  stand  which  Commodore  Stewart  had  determined  to  take  with 
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these  people,  which  no  doubt  would  have  had  the  desired  effect,  if  the 
news  of  our  government's  having  acknoweleged  their  independence 
had  not  arrived  so  soon  ;  but  the  truth  is,  they  now  consider  them* 
selves  a  great  nation,  and  that  Commodore  Stewart,  nor  in  fact  any 
one  else,  has  any  ri^ht  to  call  their  actions  in  question ;  and  as  for  an 
individual's  obtaining  justice  from  them,  it  is  a  thing  unheard  of. 
There  has  lately  been  an  instance  which  will  prove  what  you  are  ta 
expect  from  the  Lima  tribunals  of  injustice.  An  English  vessel  and 
cargo  was  taken  possession  of  under  some  pretext  or  other,  and  the 
case  was  referred  to  three  different  judges  before  one  could  be  found 
villain  enough  to  condemn  it ;  and  as  far  as  our  government  treating 
these  people  as  a  nation,  who  are  governed  by  laws  of  justice  and  civ- 
ilization^ is  ridiculous  in  the  extreme.  Their  system  is  deoeptiouy 
fraud,  and  oppression,  and  without  the  President  authorizes  Commo* 
dore  Stewart,  or  some  other  determined  person,  to  demand  restoration 
of  the  American  property  already  unjustifiably  condemned,  there 
will  never  be  one  cent  recovered.  The  answer  from  the  Lima  govern- 
ment to  the  commodore's  first  letter,  mentions  a  number  of  reasons 
for  their  seizing  and  condemning  the  Macedonian  and  her  cargo,  not 
one  of  which  is  true,  as  he  has  proved  by  documents  enclosed  in  his 
second  letter,  to  which  he  has  not  yet  received  and  answer,  owing,  I 
believe,  t »  their  not  being  able  to  contradict  what  he  has  there  ad- 
vanced, and  as  I  have  before  mentioned,  (but  it  cannot  be  too  often  re- 
peated,) without  our  government  authorizes  forcible  measures  to  be 
taken  in  defence  of  our  American  rights,  no  property  will  be  safe  in 
the  sea  under  the  flag  of  the  United  States,  and  I  do  not  believe  any 
part  of  either  Macedonian  or  cargo  will  be  recovered  without  coercive 
measures  are  resorted  to.  This  country  is  in  a  terrible  state,  as  there 
is  little  or  no  money  in  circulation,  and  what  little  there  is,  is  in  the 
hands  of  the  rich.  The  government  have  no  resources,  except  that 
of  laying  contributions,  who  have  already  been  squeezed  of  nearly 
their  last  dollar.  In  fact,  I  do  not  believe  that  San  Martin  will  be 
able  to  hold  out  two  months,  as  he  has  already  become  very  unpopu- 
lar among  the  Limenas.  I  shall  sail  in  a  few  days  for  Arequipa,  to 
collect  the  property  I  left  there  belonging  to  you ;  and  without  some 
very  safe  speculation  offers,  I  shall  let  it  remain  on  board  the  Frank- 
lin until  there  is  an  opportunity  of  sending  it  home. 

September  21. — Since  wiiting  the  above  (which  you  will  receive  be- 
fore you  do  the  remainder)  Commodore  Stewart  has  received  an  an- 
swer from  this  government  to  his  second  letter,  in  which  it  appears 
they  have  entirely  changed  their  ground  respecting  the  Macedonian, 
without  strengthening  their  cause.  The  fact  is,  they  are  shuffling 
from  one  thing  to  another  in  such  a  manner  that  the  Commodore  says 
he  will  not  have  anything  more  to  do  with  them  ;  that  he  will  forward 
the  documents  to  our  government,  which  will  show  what  they  are  to 
calculate  on,  if  they  depend  on  any  kind  of  justice  from  this  quarter. 
In  case  our  government  have  not  ordered  a  minister  to  Chile  to  de- 
mand restitution  from  the  Chilean  government,  you  ought,  by  some 
means  or  other,  to  have  Commodore  Stewart's  despatches  by  the 
schooner  Amanda  laid  before  Congress,  as  those  documents  will  show 
the  shameful  manner  which  the  Chilean  government  has  treated  this 
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business,  and  their  grounds  for  so  doing,  which,  as  the  commodore 
says,  is  of  such  a  nature  as  not  to  deserve  a  comment ;  and  it  will  like 
wise  appear  that  the  American  government  keeps  terms  with  a  people 
who  improve  every  opportunity  of  robbing  its  citizens. 

Sepielmber  27.— San  Martin  has  gone  off,  nobody  knows  where,  or, 
at  any  rate,  there  are  verv  few  that  do.  The  people  of  Lima  have 
appointed  a  congress,  and  the  first  night  they  met  he  left  about  10 
o'dock,  and  em&rked  on  board  of  a  bri^-of-war.  Whether  he  has 
quit  altogether,  or  whether  it  is  some  trick  of  his,  is  uncertain.  At 
any  rate,  things  are  in  such  a  state  of  confusion  that  no  business  can 
or  will  be  transacted  until  the  government  shall  organize  themselves 
under  some  form  or  other,  and  I  think  it  probable  the  royalists  mav 
have  possession  of  the  whole  before  that  time.  I  have  consulted  with 
Commodore  Stewart,  in  every  point,  as  respects  the  Macedonian, 
knowing  he  possesses  your  power  to  act,  as  well  as  your  entire  confi- 
dence. He  says  the  best  thing  you  can  do  is  to  make  a  petition  to 
Congress,  stating  as  per  my  declarations  and  protests  forwarded  yon 
at  different  times,  and  of  the  amounts  taken,  and  of  the  little  proba- 
bility there  is  of  obtaining  justice  from  any  tribunals  in  this  country. 
The  business  will  then  be  inquired  into,  and  of  course  the  documents 
forwarded  by  him  to  the  President  will  be  called  for,  which,  as  I 
have  mentioned  before,  will  show  the  villanous  pretexts  made  use  of 
for  condemnation  of  the  property,  both  at  Chile  and  here.  I  leave 
here  to-morrow  with  the  commodore  for  Arequipa,  from  there  I  shall 
go  to  Valparaiso.  Ton  will  see  by  the  enclosea  a  true  statement  of 
the  Macedonian  business. 

With  the  greatest  respect,  I  remain  your  sincere,  obedient  servant, 

E.  SMITH. 

JoHK  S.  Ellbrt,  Esq. 


EE. 

Mr.  Merder  to  Mr.  EUery. 

Lima,  May  11,  1819. 

Dbar  Sib  :  My  friend.  Captain  Smith,  of  the  brig  Macedonian,  in- 
forms you  by  this  opportunity  that  I  have  purchased  one  half  of  that 
vessel  for  the  sum  of  fifteen  thousand  dollars.  I  have  agreed  with 
Captain  Smith  to  employ  the  Macedonian  in  the  coasting  trade  which 
is  at  present  extremely  promising  from  the  interruption  of  a  free  in- 
tercourse of  the  regular  traders^  occasioned  by  the  presence  of  a  strong 
squadron  of  Chilean  men-of-war  under  the  command  of  Lord  Cochrane. 
The  voyage  the  Macedonian  is  about  to  undertake,  is  that  from  the 
port  of  Guarney,  where  she  now  lies,  to  that  of  Pisco,  where  she 
will  take  in  a  full  cargo  of  brandy  in  tars  for  our  joint  account. 
From  thence,  to  tho  river  and  port  of  Guayaquil  and  back,  to  that  of 
Callao  or  any  of  the  nearest  ports  north  of  this,  as  circumstances  may 
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appear,  with  a  cargo  of  sole  leather,  coffee,  and  straws  for  hat  mann- 
factory.  After  effecting  this  first  voyage,  should  circumstances  re- 
main equally  promising,  she  will  repeat  the  same,  or  he  directed  to 
some  other  part  of  the  coast  which  may  answer  nearly  as  well. 

It  is  agreed  hetween  Captain  Smith  and  myself  that  the  Macedo- 
nian's resistor  shall  remain  in  your  single  name,  consequently,  I  beg 
you  will  have  the  goodness  to  include  my  portion  of  interest,  both  in 
vessel  and  cargo,  in  the  application  you  will  make  for  insurance.  At 
all  events,  I  request  insurance  to  be  effected  for  my  portion,  which  I 
value  on  vessel  $15,000,  and  $8,000  on  cargo  for  the  voyage  round. 
Ton  may  find  it  convenient  for  the  interest  of  joint  concern  to  extend 
the  two  above  mentioned  sums  against  all  risks,  from  port  to  ports, 
from  the  most  southern  extremity  of  Peru  to  the  port  of  Panama,  in- 
clusively, and  that  for  the  several  voyages  the  Macedonian  may  per- 
form in  the  course  of  six  months.  But  should,  by  future  advice  given 
you  by  either  Captain  Smith  or  myself,  expressing  that  this  extent  of 
time  was  not  employed,  and  that  the  Macedonian  should  be  otherwise 
directed  than  it  is  now  contemplated,  then  a  part  of  the  premium 
should  be  returned  by  the  underwriters.  As  I  am  perfectly  confident 
that  respecting  solvability  of  said  underwriters,  and  the  moderation  of 

fremium,  you  will  make  the  one  safe  without  losing  sight  of  the  other, 
will  not  extend  any  further  my  instructions  on  these  two  essential 
points. 

The  high  expectations  I  conceive  on  the  ultimate  results  of  the  coast- 
ins  voyages  that  Captain  Smith  is  about  to  undertake,  has  much  con- 
tributed to  determine  my  purchase  of  one  half  the  Macedonian;  but  I  was 
not  in  a  less  degree  determined  to  do  so  from  a  view  of  uniting  so  far  our 
interests,  and  thus  establish  between  us  a  concern  which  may  eventually 
lead  to  relations  of  more  importance.  Captain  Smith  has  given  you, 
I  suppose,  such  information  in  regard  to  my  establishment  here  as 
will,  I  hope^  fix  your  attention  and  confidence,  and  that  from  having 
been  much  engaged  in  framing  his  documents  to  claim  from  the  Chile- 
an government  or  the  underwriters  the  property  robbed  from  him  by 
Lord  Cochrane,  on  the  highway  from  this  to  Guarney,  has  not  left 
him  sufficient  time  to  give  you  such  information  respecting  the  present 
state  of  this  market  as  you  may  be  desirous  to  possess,  I  therefore  enclose 
here  a  price  current  of  the  articles  that  are  most  in  use,  and  that  meet 
at  all  times  with  the  most  ready  sales.     From  the  circumstance  of  this 

J  lace  not  possessing,  for  some  time  past,  a  free  intercourse  either  with 
iUrope  or  ranama,  European  goods  have  become  scarce,  and  their  price 
has  consequently  enhanced;  but  the  wavering  state  of  the  country  has 
operated  against  wholesales  to  large  amounts.  Provisions  and  naval 
stores  are  particularly  scarce  ;  such  of  those  as  are  mentioned  in  the 
enclosed  statements  would  fetch  at  present  handsome  profits. 

Should  you  feel  disposed  to  direct  this  way  a  cargo,  I  would  advise 
you  to  lose  no  time  in  doing  so,  as  circumstances  might  considerably 
change  between  this  and  twelve  months. 

I  am,  very  respectfully,  dear  sir,  your  humble  and  most  obedient 
servant, 

I.  MEKCIER. 
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Mr.  Mercier  to  Mr.  EUery. 

[Eztract8.J 

Panama,  January  11,  1820. 

'^  I  left  Lima  on  the  5th  ultimo,  for  this  place,  in  the  United  States 
frigate  Macedonian." 

'^  I  have  made  the  necessary  provisions  previous  to  my  departure 
for  meeting  my  engagements  towards  you  ;"  ^^  by  leaving^ the  neces- 
sary funds  in  the  hands  of  my  friend  and  attorney,  Don  Pedro 
Abadia." 

*^  Captain  Smith  fives  you  such  information  relative  to  the  proposed 
voyage  of  the  Macedonian  as  need  no  further  particulars  from  me.  I 
shall  only  add,  that  with  difficulty,  in  any  other  port  of  the  commer- 
cial world,  that  vessel  could  be  employed  to  so  great  an  advantage. 

''Her  present  freight  for  San  Bias  might  easily  be  raised  to 
$30,000,  if  Captain  Downes  chose  to  remain  one  week  in  port. 


J  J. 

I,  Henry  Farnum,  of  Boston,  merchant,  administrator  of  the  estate 
of  the  late  Eliphalet  Smith,  on  oath,  depose  and  say,  that  all  the 
documents  referred  to  in  the  memorial  of  Thomas  C.  Amory  and 
others,  claimants  under  the  Peruvian  convention,  as  orignals,  signed 
by  E.  Smith,  have  the  genuine  signatures  of  said  Smith,  with  which 
I  am  well  acquainted,  subscribed  to  the  same  ;  that  all  the  documents 
so  referred  to,  as  found  among  the  papers  of  said  Smith,  are  papers 
of  his  which  came  to  my  hands  as  administrator  of  his  estate  ;  that 
there  also  came  to  my  hands  certain  account  books  and  paper  letter 
books,  in  the  handwriting  of  said  Smith,  and  the  following  docu- 
ments, referred  to  in  said  memorial,  are  true  copies  therefrom,  to  wit: 
Copy  of  invoice  of  goods  shipped  at  Mollendo,  dated  at  Arequipa, 
December  4,  1821 ;  letter  Smita  to  Heron,  dated  Arequipa,  Decem- 
ber 1,  1821 ;  letter  Smith  to  Howe,  dated  December  4,  1821  ;  letter 
Smith  to  Heron,  dated  December  4,  1821;  letter  Smith  to  EUery, 
dated  August  9,  1822. 

I  also  testify,  that  the  book  referred  to  in  the  deposition  of  John  S. 
Tyler  is  the  original  account  book  of  said  Smith,  containing  the  ac- 
counts of  sales  made  by  him  in  Peru,  in  1821,  of  goods  brought  from 
Canton  in  the  brig  Macedonian. 

HENRY  FARNUM. 

Boston,  Jvly  17,  1847. 

I  further  depose,  that  an  original  account  book  of  said  Smith,  in 
my  possession,  contains  his  accounts  of  disbursements  for  the  brig 
Macedonian,  at  Canton  in  China,  and  on  the  coast  of  Peru,  and  that 
the  same  appear  to  have  been  divided  between  John  S.  EUery  and  Mr 
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Mercier,  in  the  statement  of  accounts  made  and  signed  by  the  said 
Smith  at  Lima,  October  20,  1822,  and  that  the  said  book  contains  no 
account  with  Jos6  Arismendi. 

The  same  book  contains  accounts,  authenticated  by  the  signatures 
of  said  Smith,  after  his  return  from  Peru,  of  the  proportionable 
amounts  of  each  shipper  named  in  the  memorial,  in  the  sums  remitted 
by  Smith  from  proceeds  of  sales  made  in  the  interior  of  Peru,  and  in 
the  sum  ot  |11,693  for  sales  made  in  Lima,  which  happened  to  escape 
the  confiscation  in  that  place. 

HENRY  FABNUM. 


KK. 

I,  Thomas  C.  Amory,  of  Boston,  one  of  the  executors  of  the  late 
John  S.  EUery,  and  as  such  a  party  to  the  memorial  of  Thomas  0. 
Amory  and  others  for  indemnity  under  the  convention  with  Peru,  on 
oath,  depose  and  say :  That  the  letters  from  Philip  Mercier  to  said 
EUery,  and  from  Eliphalet  Smith  to  the  same,  referred  to  in  said  me- 
morial as  originals,  and  all  other  papers  therein  referred  to  as  origi- 
nals, and  purporting  to  belong  to  the  said  EUery  in  his  lifetime, 
came  to  my  hands,  as  executor,  among  the  papers  of  the  deceased, 
and  I  believe  the  same  to  be  genuine  and  what  they  purport  to  be. 

THOMAS  C.  AMORY. 

Sworn,  July  17,  1847. 


0  0. 

I,  William  H.  Gardiner,  of  Boston,  counsellor  at  law,  on  oath  de- 
pose and  say  :  That  the  papers  referred  to  in  the  affidavits  of  Henry 
f^arnum  and  T.  0.  Amory,  accompanying  the  memorial  of  said  T.  0. 
Amory  and  others  for  indemnity  under  the  late  convention  with  Peru, 
are  the  same  herewith  transmitted  by  me.    The  paper  marked  P,  pur- 

E)rting  to  be  an  original  letter  from  Perkins  &  Co.,  of  Canton,  to 
liphalet  Smith,  is  in  the  handwriting  of  John  P.  Cushing,  with  which 
I  am  well  acquainted.  The  paper  marked  0,  purporting  to  be  an 
original  bill  of  lading  of  goods  shipped  by  Paqua,  was  handed  to  me 
by  T.  H.  Perkins,  as  found  among  the  papers  of  Perkins  &  Co.  The 
papers  marked  I  and  Z,  purporting  to  be  originals,  under  the  signa- 
ture of  Jose  de  Arismendi,  were  found  in  my  presence  among  the 
papers  of  the  late  Eliphalet  Smith. 

W.  H.  GARDINER. 
Sworn,  July  17,  1847. 


E.  Smith  to  8.  B.  Howe. 


Abequipa,  December  4,  1821. 
Mr.  HowB :  Enclosed  is  the  invoice,  and  Mr.  Heron  will  give  yon 
a  bill  of  lading  of  goods  shipped  on  board  of  the  Macedonian,  belong- 


Digitized.by  VjOOQIC 


OF  THE   BBIG  MACEDONIAN.  301 

ing  to  Mr.  Ellery  and  others.  On  yonr  arrival  at  Lima  you  will 
report  the  yessel  consigned  to  Messrs.  Abadia  &  Arismendi ;  if  that 
firm  does  not  exist,  yon  will  then  choose  some  other  person  to  assist 
yon  in  the  disposal  of  the  cargo  which  is  on  board  of  the  Macedonian  ; 
bat  be  very  careful  you  do  not  trust  the  business  in  .the  hands  of  any 
one  that  is  not  perfectly  safe.  I  have  requested  the  house  to  despatch 
the  brig  immediately  back  with  the  articles  mentioned  in  the  letter  to 
them,  which,  in  case  they  are  not  doing  business  in  Lima,  you  will 
open  and  follow  the  instructions  therein  contained,  and  send  the  brig 
back  as  soon  as  possible.  Be  careful  of  your  accounts,  and  recollect 
that  the  correctness  of  them,  together  with  indefatigable  attention  to 
business,  will  decide  the  fate  of  your  character  as  a  useful  member  of 
society,  and  rest  assured  my  anxiety  for  your  welfare  is  very  great, 
and  that  mj  interest  and  influence  will  always  be  at  your  disposal ; 
but  everythmg  depends  on  yourself.  You  have  my  confidence,  ther^ 
fore  prove  yourself  deserving  it. 

Your  affectionate  friend  and  uncle, 

E.  SMITH. 


■■4  [Extract] 


E.  Smith  to  B.  B.  Howe. 


At  Bba,  May  9,  1822. 

DsAR  Badlam  :  I  received  yours  of  the  27th  ult.,  since  which  I 
liave  heard  from  Mr.  Lynch  that  the  judge  was  determined  to 
condemn  the  brig,  because  Arismendi  had  charged  |15,000  in  his 
books  as  having  been  paid  for  half  the  brig.  What  may  be  in  his 
books  is  as  difficult  at  present  to  say  as  it  would  be  to  find  out  who  put 
it  there  ;  but  you,  who  have  been  acquainted  with  every  transaction 
since  my  arrival  on  this  coast,  know  that  Arismendi  never  purchased 
one  dollar's  worth  of  the  Macedonian,  nor  was  any  otherwise  con- 
concerned  with  me  than  as  consignee  and  the  proceeds  of  the  Canton 
license.  In  case  anything  happens  to  the  brig,  be  very  careful  of  my 
charts,  books,  chronometer,  tool  chest — in  feet  everything  I  left 
behind. 

I  have  requested  Mr.  Thwaites  to  put  on  board  the  Dolphin,  as 
soon  as  possible,  all  the  funds  he  may  have  realized.  I  wish  you 
to  assist  nim  in  doing  it,  as  I  am  anxious  to  get  every  dollar  out 
oi  Lima,  where  there  appears  very  little  security  for  person  or  prop- 
erty. 

I  have  requested  him  to  push  sales  at  even  ten  or  fifteen  per  cent,  less 
than  first  prices.  I  am  returning  to  Arequipato  settle  some  business, 
when  the  Franklin  will  call  for  me  on  her  way  to  Lima  ;  but  I  wish 
to  have  every  dollar  on  board  the  Dolphin  before  I  arrive,  for  fear 
what  may  happen  afterward. 

E.  SMITH. 
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Received,  Areqaipa,  November  5,  1823,  of  Mr.  Stephen  B.  Howe, 
seventeen  hundred  and  eighty-seven  dollars  and  six  cents  in  Com. 
Stewart's  acceptance  for  two  thousand  four  hundred  and  two  dollars, 
hein^  in  full  net  proceeds  of  an  adventure  per  brig  Macedonian  to  Can- 
ton, m  concern  with  him,  and  paid  him  the  balance  of  said  draft,  say 
six  hundred  and  sixty  dollars  and  three  cents,  including  seven  and 
one-half  per  cent,  premium  on  draft. 

DANIEL  W.  COIT. 


Mr.  Bnchanan  to  Mr.  OHUeU. 

Dbpartbcbnt  of  Statb, 
Washington,  April  27,  1848. 

Sir  :  By  the  President's  direction  I  herewith  communicate  to  you 
a  memorial,  with  the  accompanying  documents,  from  Thomas  H. 
Perkins,  of  Boston,  requesting  the  interposition  of  this  |;overnment 
for  the  purpose  of  recovering  from  that  of  Chile  indemnification  for 
the  seizure,  in  the  valley  of  Sitana,  in  Peru,  in  May,  1821,  by  an 
officer  acting  under  the  authority  of  that  government,  of  a  quantity 
of  treasure,  alleged  to  have  been  the  property  of  the  said  Perkins  and 
other  citizens  of  the  United  States  ;  of  a  translation  of  the  memorial 
and  the  principal  papers  to  which  it  refers,  addressed  to  this  depart- 
ment by  Mr.  Carvallo,  the  minister  from  Chile  here,  in  opposition  to 
the  claim,  and  the  original  rejoinder  of  the  claimants,  with  the  further 
proof  presented  in  their  behalf. 

The  purpose  of  this  communication  is  to  obtain  your  opinion  on  the 
point  as  to  whether  the  property,  in  whole  or  in  part,  did  in  fact 
belong  to  citizens  of  the  United  States,  and  if  in  part  only,  how  much 
thereof  was  theirs,  and  how  much  the  property  of  the  subjects  of  other 
governments,  as  established  by  the  evidence. 

As  the  Chilean  minister  has  been  promised  an  early  decision  of  the 
case,  your  attention  to  it,  as  soon  as  may  be  convenient,  is  respectfully 
requested.  He  has  been  informed  of  the  reference  to  you.  Similar 
inrormation  has  been  conveyed  to  Mr.  J.  S.  Pendleton,  who  is  the 
representative  of  the  claimants  in  this  city. 

1  am,  sir,  very  respectfully,  your  obedient  servant, 

JAMES  BUCHANAN. 

Bansom  H.  Gilleit,  esq.. 

Solicitor  of  the  Treasury. 


Mr.  OHUsi  to  Mr.  Buchanan. 

Ofvice  of  the  Solicitor  of  thb  Trbasurt, 

May  29,  1848. 

Sir  :  In  compliance  with  the  directions  of  the  President,  contained 
in  yours  of  the  27th  of  April  last,  I  have  examined  the  papers  referred 
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to  me  conoerning  the  claim  of  Thomas  H.  Perking,  of  Boston,  Massa- 
chusetts, on  the  government  of  Chile,  for  moneys  taken  from  the  pos- 
session of  Eliphalet  Smith  in  the  valley  of  Sitana. 

The  claimant  alleges  that  the  sum  of  1*70,400,  helonging  to  himself 
and  other  American  citizens,  was  unlawfully  seized  on  the  9th  of  May, 
1821,  hy  order  of  Lord  Cochrane,  commander  of  the  Chilean  vessels- 
of-war,  and  for  which  that  government  is  liahle.  The  authorities  of 
Chile  deny  that  this  money  belonged  to  American  citizens.  It  is 
referred  to  me  to  ascertain,  from  the  proof  submitted,  whether  it  did 
belong  to  American  citizens  in  whole  or  in  part ;  and  if  in  part  only^ 
to  what  extent. 

Though  the  question  is  simple,  the  papers  adduced  in  evidence  are 
very  voluminous,  and  the  statements  apparently  somewhat  contradic- 
tory. The  latter  alone  occasions  the  only  difficulty  in  arriving  at  a. 
satisfactory  conclusion. 

The  following  seem  to  be  admitted  facts,  to  wit :  That  in  1818  John 
S.  EUery,  of  Boston,  was  the  lawful  owner  of  the  brig  Macedonian, 
Eliphalet  Smith,  master,  and  that  he  was  described  in  ner  register  as 
sole  owner.  That  she  sailed  with  a  cargo  belonging  to  EUery  and 
others  for  the  coast  of  Chile  and  Peru,  where  he  sold  the  same,  the 
whole  producing  about  $145,000.  This  money,  in  two  different  par- 
cels, fell  into  the  hands  of  Lord  Cochrane.  Smith  continued  there  and 
engaged  in  several  enterprises  with  his  vessel  until  the  year  1820, 
when  he  projected  a  voyage  to  Canton,  in  China,  where  he  received 
on  board  a  cargo  of  goods,  costing  about  $200,000,  and  returning  in 
the  spring  of  1821  introduced  them  at  Arica,  on  thecoast*of  Peru. 
At  Tacna  he  sold  a  large  quantity  of  them,  and  then  started  with  the 
money  received  on  sales  and  a  large  quantity  of  the  cargo  for  Arequipa* 
Ob  the  morning  of  the  9th  May  his  further  progress  was  arrested  by 
an  armed  force  acting  under  the  general  orders  of  Lord  Cochrane,  and 
silver  coined  and  in  bars  to  the  amount  of  1*70,400  taken  from  him 
while  he  was  permitted  to  proceed  with  his  goods,  which  he  claimed 
to  be  of  more  value  than  the  silver.   Smith  claimed  that  the  silver  and 

foods  belonged  to  American  citizens  pursuing  a  lawful  trade,  and  at 
is  request  tne  officer,  under  whose  immediate  direction  the  soldiers 
were  acting,  gave  him  a  receipt  in  the  following  words : 

"  Captain  LorcDzo  Balderrama,  by  order  of  Lieutenant  Colonel  Mil- 
ler, who  is  in  the  service  of  the  government  of  Chile,  has  forcibly 
taken  from  Mr.  Eliphalet  Smith,  a  citizen  of  the  United  States,  twelve 
loads  of  coined  silver,  each  load  containing  two  bags,  each  of  which 
contains  two  thousand  five  hundred  dollars ;  and  two  loads  of  silver 
in  bars,  each  load  containing  three  bars ;  which  property  Captain 
Smith  declared  belonged  to  citizens  of  the  United  States. 

"Dated  Valley  of  Sitana,  May  9,  1821." 

The  silver  so  taken  was  carried  on  board  of  the  General  San  Martin,  a 
vessel  of  Lord  Cochrane's  squadron,  and  was  used,  distributed,  or 
paid  to  his  men,  without  being  passed  upon  by  a  prize  court.  Smith, 
with  his  goods,  proceeded  to  Arequipa  to  effect  further  sales.  Colonel 
Miller  acted  under  orders  of  Lord  Cochrane.  Smith,  on  arriving  at 
Arequipa,  entered  a  complaint  before  a  magistrate,  and  caused  the 
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oaths  of  his  fellow  travellers  to  be  taken.  On  these  and  his  own  affi- 
davit he  sought  redress,  but  without  success.  Thus  far  the  facts  seem 
to  be  substantially  admitted  and  are  clearly  proved. 

Chile  contends  that  Smith  lawfully  sold  one-half  of  the  Macedonian 
to  one  Philip  Mercier  for  |15,000,  and  that  the  latter  conveyed  the 
same  to  one  Arismendi  for  the  same  sum  which  he  paid,  together  with 
^3,500  toward  her  expenses  ;  that  Arismendi,  Qf  the  house  of  Aria- 
mendi  and  Abadia,  had  a  contract  with  the  Spanish  government,  by 
which  he  was  authorized  to  introduce  |200,000  of  goods  from  Asia, 
on  account  of  which  he  had  advanced  the  royal  government  $200,000, 
$50,000  of  which  was  a  compensation  for  the  special  license,  and  the 
residue  was  expected  to  be  covered  by  duties  to  become  due  on  impor- 
tations. So  much  of  the  $160,000  as  was  not  covered  by  duties  was 
to  be  treated  as  a  loan  and  refunded.  In  case  the  license  was  not  used 
at  all,  or  in  part  only,  the  whole  or  a  proportionable  share  of  the 
$50,000  was  to  be  placed  upon  the  same  footmg ;  that  Arismendi  and 
Smith  concerted  an  adventure  to  Canton,  wherein  the  former  was  to 
advance  at  San  Bias  $50,000,  and  did  actually  deliver  about  $71,000; 
and  that  Smith  was  to  procure  $200,000  on  his  own  responsibility, 
and  that  they  were  to  be  jointly  interested  in  the  profits  upon  terms 
particularly  specified  in  tne  contract ;  that  Smith  proceeded  to  Canton, 
made  his  purchases  and  returned,  and  that  Arismendi  through  his 
agents  controlled,  in  whole  or  in  part,  the  sales,  and  the  silver  in 
question,  in  fact,  belonged  to  him  and  his  partner,  Abadia ;  that  Chile 
had  thei\  thrown  off  tjbe  Spanish  authority,  and  that  the  seizure  was 
in  fact  Spanish  (the  enemy's^  and  not  American  property.  Chile  has 
introduced  proof  to  sustain  tnis  view  of  the  case,  ana  claims  that  it  is 
conclusive. 

On  the  other  hand,  the  claimant  insists  that,  although  there  was  a 
contract  of  sale  of  one  half  of  the  brig  by  Smith,  as  agent  of  EUery 
to  Mercier,  the  same  was  subject  to  restrictions  and  conditions,  al- 
lowing Smith  the  control  and  the  right  of  repurchase,  and  that  no  bill 
of  sale  as  required  by  law  was  made,  and  that  Mercier  had  no  author- 
ity to  and  did  not  convey ;  that  the  $15,000  said  to  be  paid  by  Aris- 
mendi for  the  one-half  of  the  brig  and  $3^500  toward  expenses  were 
paid  by  him  to  Smith  for  and  on  account  of  Mercier,  and  as  his  agent, 
with  whom  he  had  accounts ;  that  Arismendi  did  not  advance  the 
$60,000  according  to  agreement,  and  what  he  did  pay  was  the  balance 
which  he  owed  Smith  for  goods  sold  as  his  factor  ;  that  with  this  and 
other  money  belonging  to  him,  EUery  and  other  shippers,  he  pro- 
ceeded to  Canton,  where  he  invested  the  same  in  goods ;  that  Perkins 
&  Co.  and  other  Americans  there  together  with  one  Hong  merchant, 
shipped  large  amounts  of  goods,  all  of  which  were  consigned  to  Smith, 
and  were  under  his  control ;  that  Arismendi  having  faued  to  perform 
his  contract.  Smith  treated  it  as  abrogated,  and  on  returning  had  sole 
control  of  the  goods  and  without  connexion  with  Arismendi,  and  that 
the  latter  had  no  interest  whatever  in  the  goods  ;  that  Smith  employed 
such  agents  as  he  chose,  and  was  ac:»untable  alone  to  the  shippers  that 
the  money  seized  was  derived  from  those  goods.  The  claimant  has 
introduced  proof  to  sustain  this  view  of  the  case. 
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The  question  arises  whether  either,  and  if  so,  which,  of  these  as- 
sumptions is  true  ? 

It  is  proved  and  not  controverted  that  Smith  was  an  American  cit- 
izen. It  is  proved  and  admitted  that  the  silver  was  in  his  possession, 
being  carried  from  Arica  to  Arequipa,  when  it  was  taken  from  him. 
This  is  sufficient  prima  facie  evidence  that  it  belonged  to  Smith.  But 
his  allegations  are  lawful  evidence  against  him,  and  these  show  that 
he  was  not  the  sole  owner,  but  that  the  whole  belonged  to  American 
citizens,  with  one  trifling  exception.  If  this  confession  made  by  him 
and  affirmed  by  the  claimants  is  relied  upon  to  defeat  the  legal  pre- 
sumption arising  from  possession  in  him,  it  must  be  taken  together, 
and  then  it  would  prove  the  property  in  American  citizens.  This,  of 
necessity,  throws  the  burden  of  proof  on  the  Chilean  government 
if  it  seeks  to  show  that  the  property  does  not  belong  to  them.  To  re- 
pel the  presumption  arising  from  possession  and  claim  of  ownership 
by  Americans,  the  representative  oi  Chile  has  introduced  the  following 
testimony  : 

Chilean  testimony. 

1st.  A  license  by  the  Spanish  authority  to  Arismendi,  dated 
November  4,  1819,  authorizing  the  introduction  of  goods  from  Asia 
costing  there  $200,000. 

2d.  A  contract  between  Arismendi  and  Smith,  dated  November  29, 
1819,  in  which  it  is  stated  that  the  former  had  procured  a  license,  and 
they  agree  upon  $260,000  as  the  capital  of  the  voyage.  Arismendi 
binds  himself  to  place  on  board,  at  San  Bias,  |50,000  to  purchase 

foods,  and  Smith  undertakes  to  raise,  for  the  same  purpose,  in  Canton, 
200,000,  making  the  amount  agreed  upon.  Of  the  profits,  |50,000 
were  to  go  to  Arismendi  for  his  license^  and  |50,000  for  cash  advanced ; 
to  Smith,  for  the  schooner,  and  to  the  lender  of  the  |200,000,  the  sum 
of  $100,000.  Smith  was  to  be  allowed  to  bring,  on  his  own  account, 
from  twelve  to  fifteen  thousand  dollars.  The  interest  represented  by 
the  vessel  was  made  subject  to  same  risk  as  the  other  portions  of  the 
adventure. 

3d.  A  receipt  by  Smith  to  Lascano.  as  agent  of  Arismendi, 
dated  May  7,  1820,  for  gold  and  silver  in  various  forms,  said  to  be 
about  $70,000,  which  states  that  it  was  received  '^  on  board  the  United 
States  frigate-of-war  called  the  Macedonian,  on  board  which  vessel  I 
have  received  it  for  such  purposes  as  I  may  think  proper."  At  the 
foot  of  this  receipt  is  a  statement  signed,  under  date  of  May  8, 1820, 
by  Lascano,  declaring  that  he  delivered  it ''  on  account  of  the  com- 
mercial house  at  Lima,  of  Abadia  &  Arismendi,  for  the  purpose  of 
being  invested  in  Canton,  whither  he  is  to  proceed  with  his  vessel. 
According  to  the  instructions  given  by  those  gentlemen,  he  may  carry 
the  cargo  of  goods  to  the  port  of  Callao,  or  to  some  other  port  on  the 
cxMist  of  Peru." 

4th.  An  affidavit  by  Lascano,  in  1841,  in  which  it  is  said,  *^  the 
original  document  being  shown  to  him,  which  is  contained  in  the 
third  leaf  of  the  accompanying  inscribed  record,  letter  C— -documents 
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which  show  the  interest  of  Don  Pedro  de  Abadia  in  the  hull,  equip* 
ment,  and  cargo  of  the  schooner  Macedonian.  After  having  seen  and 
recognized  the  aforesaid  document  on  the  third  leaf,  he  said  that  the 
signature  at  the  foot,  'Vicente  de  Lascano,'  is  in  the  handwriting  of 
the  deponent,  who  wrote  it  after  being  informed  of  the  document 
written  above  it,  and  that  he  consequently  acknowledged  it  to  be  his." 

6th.  A  receipt  of  Smith  for  $3,500  on  account  of  one-half  of  the 
expenses  of  the  schooner  sold  to  Philip  Mercier,  dated  December  6, 
1819,  and  a  contract  of  sale  by  Smith  of  the  one-half  thereof  to  him 
by  virtue  of  a  power  and  authority  given  by  the  owners  of  the  brig — 
an  original  instrument,  which  is  not  attached,  though  stated  to  be. 
Mercier  is  to  have  the  interest  in  the  said  one-half  when  he  pays 
therefor,  when  Smith  is  to  execute  a  bill  of  sale,  or  other  sufficient 
instrument,  according  to  the  forms  customary  where  Smith  might  be 
with  her.  It  was  provided  that,  if  Mercier  should  not  consent  to  a 
voyage  contemplated.  Smith  was  to  be  at  liberty  to  repurchase  at  the 
sum  of  $16,000,  and  Mercier  should  renounce  all  claim  to  the  brig 
and  to  all  profits  which  she  might  afterwards  make. 

6th.  A  certificate,  signed  P,  Mercier,  dated  December  4,  1819,  in 
which  it  is  stated  that  he  is  the  rightful  owner  of  one-half  of  the  brig 
Macedonian,  anchored  at  Callao,  which  he  cedes  and  transfers  to  Aris- 
mendi  all  the  rights  and  privileges  belonging  to  him  as  owner  of  one 
moiety  of  said  vessel  for  $15,000,  which  he  had  received. 

7th.  A  declaration  of  Arismendi,  of  the  9th  of  December,  1819, 
that  the  ownership  of  one-half  of  the  schooner  Macedonian,  which 
would  be  seen  by  the  preceding  endorsement  he  had  bought  of  Philip 
Mercier,  belonged  to  Don  Pedro  Abadia,  who  had  paid  him  the 
$16,000  of  the  amount,  as  also  $3,600,  which,  according  to  the  acom- 
panying  receipt,  (A,)  he  had  paid  Capt.  Smith  towards  the  expenses 
of  the  said  vessel. 

8th.  Declaration  before  the  law  judge,  dated  June  11,  1831,  in 
which  Balderrama  declines  a  full  statement  of  the  capture  of  the  sil- 
ver, and  states  that  ''  I  having  landed  from  the  liberating  squadron, 
under  the  orders  of  Mr.  Soler  and  General  Miller,  who  was  then  lieu- 
tenant colonel,  for  the  purpose  of  capturing  from  the  enemy  whatever 
might  be  deemed  useful."  From  the  declaration,  it  seems  that  Aris^ 
mendi  was  desirous  of  obtaining  his  testimony  under  oath,  which  he 
declined  to  give. 

9th.  General  Miller  certifies,  under  date  of  April  1,  1831,  that  the 
seizure  of  the  silver  was  made  in  May,  1821,  in  the  valley  of  Sitana, 
by  Capt.  Balderrama,  by  order  of  Lord  Cochrane^  which  was  in  the 
custody  of  E.  Smith,  captain  and  supercargo  of  the  Macedonian,  from 
Canton^  belonging,  as  was  asserted,  to  A^ia,  of  Lima,  which  trea- 
sure was  carried  on  board  the  ship  San  Martin. 

10th.  Abadia  petitions  the  principal  accountant  for  a  certificate, 
for  the  purpose  of  verifying  the  sums  which,  on  account  of  the 
schooner  Macedonian,  fell  into  the  hands  of  the  depositary,  G^rote, 
because  he  was  engaged  in  concluding  a  settlement  of  the  business  of 
his  commercial  house  at  this  capital.  There  is  no  date  to  this,  but  a 
note  on  the  paper  states  that  the  decree  was  made  at  Lima,  November 
26, 1829. 
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11th.  Abadias's  attorney  petitions  the  law  judge  for  the  legaliza- 
tion of  these  documents,  and  he  asks  a  comparison  of  Smith's  hand- 
writing to  them  to  be  made  by  a  notary.  This  paper  is  without  date^ 
but  by  a  note  it  appears  the  decree  was  made,  m  conformity  with  its 
prayer,  May  19,  1831. 

12th.  The  chief  clerk  of  the  department  of  state  of  Peru  certifies 
a  list  of  papers,  under  date  of  November  20,  1841,  which  were  filed, 
by  the  widow  of  Abadia,  in  a  suit  which  she  had  pending  in  the  office 
of  the  treasury,  and  by  Abadia  himself.  The  papers,  as  far  as  they 
have  any  bearing  on  the  case,  are  referred  to  in  this  report.  At  the 
end  of  this  paper  is  a  copy  of  the  statement  of  the  accounts  of  Garote, 
as  a  depositary  of  the  department  of  sequestrations,  between  May  23, 
1822,  and  November  29,  of  the  same  year,  of  money  collected  from 
goods  sold  belonging  to  the  confiscation  of  the  Macedonian,  showing 
he  had  received  in  all  $33,694  4f  reals. 

13th.  The  general-in-chief  ot  Peru,  under  date  of  November  22, 
1821,  authorizes  Smith  to  pursue  his  voyage  to  San  Bias  and  Acapulco. 
in  the  Macedonian,  with  the  remainder  of  his  goods,  which  he  alleged 
he  could  not  sell  at  the  place  for  which  the  order  was  made,  which 
place  is  not  stated.  He  directs  the  necessary  permits  to  be  drawn  ; 
'Hhe  said  supercargo  to  remain  subject  to  the  liabilities  which  he  may 
incur,  as  soon  as  an  account  shall  be  rendered,  by  the  superior  au- 
thority of  the  viceroy,  of  the  sum  total  of  the  duties  which  he  must 
Eay  on  account  of  the  arrival  and  importation  of  the  cargo."  The 
cense  solicited  to  embark  |5,000  was  granted  for  reasons  set 
forth,  notwithstanding  positive  prohibitions  on  the  subject,  '^with 
the  understanding  that  the  duties  stipulated  in  the  contract  are  to  be 
paid  without  requiring  security  therefor,  since  the  treasury  is  safe 
with  the  $150,000  which  Arismendi  has  advanced."  An  order,  by 
Bosas,  under  date  of  July  14,  1821,  referring  to  a  previous  one  by 
the  general-in-chief,  and  for  the  reasons  mentioned  in  the  margin 
of  the  petition  of  Don  Manuel  Martinquey  del  Campo,  agent  of  Don 
Jose  Arismendi,  ^'he  approves  the  leave  which  had  been  ^iven  him  to 
land,  at  the  port  of  MoUendo,  the  cargo  of  the  ship  Admiral,  and  the 
other  measures  which  the  said  decree  refers  to." 

14th.  Amnenalegin,  at  Lima,  on  the  Ist  of  July^  1842,  applied  to 
the  judge  to  cause  one  Fernandez,  who,  as  he  alleged,  had,  some 
months  previous,  seen  a  document  in  which  Smith,  ''the  captain  of 
the  Macedonian,  taken  by  the  Chilean  squadron  in  1819,  declared 
that  the  cargo  which  was  then  on  board  that  vessel  belonged  to 
Messrs.  Abadia  &  Arismendi,  natives  of  Spain,  to  come  before  him 
and  make  oath  concerning  the  same.  Fernandez  then  appeared  in 
oourt,  and  testified  that,  in  September  or  October  of  the  year  1841,  he 
had  seen  ''various  documents  relative  to  the  schooner  Macedonian, 
which  Admiral  Cochrane,  of  the  Chilean  squadron,  had  captured  in 
the  year  twenty ;  he  knows  and  is  certain,  on  account  of  having  seen 
it,  that  the  cargo  on  board  the  Macedonian  belonged  to  the  Spanish 
house  of  Arismendi  &  Abadia,  according  to  a  sworn  deposition  con- 
tained in  the  sworn  proceedings  which  were  shown  to  him,  in  those 
monthSi  by  Don  Antonio  Hernandez ;  which  deposition,  under  oath. 

Digitized  by  VjOOQIC 


SOS  SEIZUBE  OF  PROCEEDS  OF  CAB60 

was  taken  [made]  hj  Don  Eliphalet  Smith,  captain  of  the  Macedo- 
nian. 

16th.  One  certifies  that  he  had  been  a  rarela  dependent  of  Helme 
and  Irriberri ;  and  that,  in  the  beginning  of  the  year  182 1,  the  Mace* 
donian,  commanded  by  Smith,  arrived  from  Canton,  consigned  to 
Irriberri.  It  was  loaded  with  Asiatic  goods,  and  the  principal  persons 
interested  in  the  business  were  Arismendi  &  Abadia,  residing  in  and 
merchants  of  Lima.  That  in  the  beginning  of  the  month  of  May, 
1821,  he  went  to  Arica,  and  while  there  went  once  or  twioe  on  board 
the  Macedonian,  and  there  were  no  goods  in  the  ''hold,"  but  all  had 
been  landed,  and  two  hundred  packages  of  those  which  she  brought 
from  Canton  were  purchased  by  Yalle,  of  that  place.  The  certificate 
has  no  date. 

On  the  23d  November,  1841,  Balderrama  certified  he  was  a  captain 
in  the  Chilean  army  in  1821,  under  the  immediate  orders  of  Major 
Soler,  and  hearing  that  Spaniards  with  silver  were  at  Sitana  pro- 
ceeding towards  Arequipa,  Soler  ordered  him  to  proceed,  with  fifteen 
men,  to  capture  it.  At  oitana  he  encountered  more  than  two  hundred 
loads^  among  which  were  twenty  loads  of  silver,  and  the  others  were 
Spanish  goods.  In  obedience  to  the  orders  of  his  chief,  he  took  only 
the  twenty  loads  of  silver,  and  carried  and  delivered  them  to  Major 
Soler,  ''who  on  the  following  day  left  Sitana  for  Arica,  where  Lord 
Cochrane  took  on  board  as  much  of  the  money  as  was  there.  That  he 
heard  the  mulatoes,  who  were  carrying  the  said  loads  of  silver,  say 
that  it  belonged  to  the  Spanish  house  of  Arismendi  &  Abadia." 

Figueroa  declares  that  he  resided  in  Lima,  and  was  a  friend  of 
Abadia,  factor  of  the  Philippine  Company,  and  also  knew  Aris- 
mendi, who  lived  in  the  same  house,  and  was  a  partner  in  business 
in  said  company.  From  the  regulations  of  said  company,  which 
enjoyed  the  exclusive  privilege,  no  one  could  import  from  China  with- 
out royal  license  ;  that  he  is  certain  that  in  1821  among  the  voyages 
to  China  was  one  by  the  house  of  Abadia,  in  which  various  Spaniards 
residing  in  Peru  were  interested,  and  for  which  they  employed  the 
brig  Macedonian,  E.  Smith  master  and  supercargo,  who  was  to  touch 
at  Panama  and  San  Bias  before  going  to  Canton,  according  to  the 
orders  which  he  received  from  Abadia ;  that  it  is  certain  she  sailed 
from  Callao  at  nisht  to  avoid  capture  by  the  Chilean  squadron,  and 
that  Smith  forgot  his  register  and  returned,  and  Abadia  procured  it 
for  him,  as  he  informed  him  the  next  day ;  that  a  few  days  after  the 
9th  of  May,  1821,  when  Abadia's  money  was  captured  at  Sitana,  he 
heard  Abadia  complain  of  the  injury  sustained  by  Smith's  being  cap- 
tured ;  that  he  heard  the  same  from  Alturarra,  Areas,  and  Ichagnes, 
who  were  interested  in  the  same  voyage,  Abadia  attributed  the  loss 
of  his  treasure  to  the  apathy  and  neglieence  of  Smith.  He  heard  no 
complaint  of  the  conduct  of  Smith  for  having  carried  off  a  large  part 
of  the  goods  of  Abadia  and  those  interested ;  that  when  on  shore, 
Smith  lived  at  Abadia's  house,  who  showed  him  great  favor  and  confi- 
dence, and  that  he  was  generally  recognized  as  an  agent  of  the  same 
Abadia  in  his  mercantile  enterprises. 

16th.  Yalle  declares  that,  from  his  knowledge  of  Inclan's  handwri- 
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ting,  he  believes  the  two  leaves  marked  No.  7,  and  a  certain  extract 
of  the  terms  upon  which  the  license  for  Asia  was  granted,  which 
were  shown  him,  was  his  handwriting ;  that  he  had  no  exact  knowl- 
edge of  the  letter  marked  No.  6,  but,  from  others  apparently  written 
by  Arismendi  to  the  deceased  Irriberri,  of  whom  he  was  executor,  he 
believes  they  resemble  those  the  consul  of  Chile  presented.  He  exhibit- 
ed letters  apparently  written  by  Arismendi  to  Irriberri  at  Bordeaux, 
in  September  and  November,  1825.  He  purchased  various  goods  of 
Smith.  He  saw  Irriberri  and  Inclan  in  ^e  warehouse  in  company 
with  Smith  ;  he  was  ignorant  whether  they  were  consignees  or  what 
character  they  held.  He  states  that  there  were  letters  in  Irriberri's 
letter-book.  There  were  some  to  Arismendi,  from  which  extracts  are 
given,  but  the  correspondence  of  1820,  1821,  1822,  and  prior,  had 
been  lost.  This  declaration  appears  to  have  been  sworn  to,  but  with- 
out date. 

17th.  What  purports  to  be  a  letter  from  Arismendi  to  Inclan  is 
without  signature  or  date.  It  states  that  the  license  of  the  voyage 
from  London  is  limited  to  |160,000,  and  if  laden  beyond  that,  it  '*  will 
be  necessary  to  devise  means  to  conceal  it,  either  by  deducting  from 
the  first  cost,  as  expressed  in  the  manifest,  or  by  suppressing  quanti- 
ties of  prices  or  raids."  Unless  this  is  done,  there  would  be  an  excess 
at  the  custom-house.  The  license  for  the  voyage  to  Canton  was  limited 
to  1 100,000,  first  cost.  Though  the  license  was  for  $200,000,  one-half 
of  that  sum  was  destined  for  the  voyage  which  he  had  projected  to 
Bengal,  and  '^consequently  that  of  the  Macedonian  ought  not  to  ex- 
ceed the  |100,000  indicated;  and  if  it  could  be  presented  in  the  mani- 
fest diminished  by  sixty  or  seventy  per  cent.,  it  would  be  much  better, 
as  the  excess  might  be  applied  to  some  other  purpose."  He  calculated 
that  the  sales  would  amount  to  twelve  or  fifteen  hundred  thousand 
dollars,  and  on  that  account  proposes  a  commission  between  Inclan 
and  Irriberri.  He  speaks  of  his  orders,  and  urges  Inclan  to  procure 
the  proper  orders  for  landing  the  goods  without  delay. 

18th.  Lavalle,  in  a  letter  dated  June  26,  1842,  says,  that  when  he 
was  in  command  of  the  department  of  Arequipa,  the  viceroy  of  Peru 
'^  Gomnohinicated  to  me  the  permission  granted  to  the  Spaniard  Don 
Pedro  Abadia  to  import  into  Arica  a  cargo  of  Asiatic  goods,  and  con- 
sequently gave  the  necessary  orders,"  &c, 

19th.  Fegarre,  a  notary,  certifies,  without  date,  that  six  letters  were 
produced  by  Jos6  Maria  de  Valle,  and  were,  **in  every  respect,  con- 
formable to  the  statement  of  the  said  adepts."  This  relates  to  cer- 
tain letters  which,  it  seems,  were  proved  by  comparison. 

20th.  Arismendi,  under  date  of  27th  January,  1821,  writes  Irriberri 
and  Inclan  that  during  that  month  two  adventures,  an  English  ship 
from  London,  and  an  American,  the  Macedonion,  from  Canton,  ought 
to  arrive  at  Arica.  He  says  that  he  encloses  a  letter  for  Smith,  the 
captain  of  the  latter,  and  that  the  signals  for  the  Macedonian  are  ex- 
plained in  a  paper  enclosed.  By  the  contract  with  the  government, 
these  vessels  were  to  enter  at  Callao,  but  that  place  being  blockaded, 
he  had  obtained  permission  to  enter  at  Arica  or  MoUendo,  as  the  en- 
closed decrees  would  show.  He  appoints  Irriberri  and  Inclan  con- 
aignees  of  both  vessels,  and  says  they  '^  may  proceed  to  discharge  and 
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sell  the  cargoes  at  those  ports  which  may  he  most  oonTenieiit,  making 
provision  (always  hy  previous  consultation  with  the  said  supercargoe^ 
80  that  the  goods  may  receive  such  destination  as  may  he  deemed  most 
suitable  for  securing  the  quickest  sales,  which  circumstance  you  are  to 
consider  the  most  important."  He  gives  them  considerable  discre- 
tion, and  directs  them  to  report  to  him. 

21st.  Under  date  of  23d  February,  1821,  Arismendi  again  writes 
them,  acknowledging  the  receipt  of  one  from  them  of  the  29th  of  the 
last  month,  communicatiug  their  plan  for  disposing  of  the  cargoes, 
which  met  his  approbation.  He  assents  to  a  commission  of  four  per 
cent.,  advising  cash  sales,  but  in  some  special  cases  he  might  sell  on 
credit ;  but  before  closiug  the  bargain,  you  must  consult  the  super- 
cargoes, Page  and  Smith,  according  as  the  goods  may  belong  to  one 
or  the  other. 

22d.  Under  date  of  27th  April,  1821,  Arismendi  wrote  them,  speak- 
ing of  Smith's  arrival,  and  enclosing  an  order  for  him,  in  which  he 
gives  particulars  relative  to  the  cargo  of  the  Macedonian,  and  the 
course  he  must  adopt  to  secure  the  proceeds  thereof,  advising  by  '^  all 
means  in  their  reach  a  prompt  realization  of  the  sales,  adhering 
always  to  the  opinion  of  Smith  as  to  everything  touching  the  desti- 
nation of  funds  and  other  operations  of  value,"  and  to  assist  him 
generally,  and  to  get  the  funds  on  board  a  neutral  vessel  from  the 
Macedonian  without  delay.  He  speaks  of  proposing  to.  Smith,  he 
might  send  the  Macedonian  to  Pisco^  where  his  instructions  would  be 
found.  Under  date  of  the  30th,  be  speaks  of  Cochrane's  squadron, 
and  that  circumstances  were  critical,  and  therefore  '^all  the  efforts  of 
Smith  to  save  the  funds  should  be  directed  towards  putting  them  on 
board  the  American  frigate  Constellation." 

23d.  The  commencement  of  the  record  of  proceedings  at  Callao 
against  the  Macedonian,  as  a  prize,  nuder  date  of  February  28,  1822. 
Under  date  of  March  2,  1822,  interrogatories  to  seamen  in  prison, 
taken  from  the  Macedonian,  and  their  answers.  Juran  Orlanda  testi- 
fied '^  he  considered  the  owner  to  be  the  captain  of  the  vessel,  named 
E.  Smith  ;"  that  they  brought  a  large  cargo  of  stuffs  from  Canton, 
and  discharged  it  at  Arica,  where  it  was  said  the  captain  was  to  sell 
it ;  that  he  did  not  know  Arismendi  or  Abadia ;  that  he  had  not 
heard  whether  the  property  belonged  to  them  or  not,  bectfuse  the 
officers  conversed  only  in  English.  James  Lafres  testified  that  he  did 
not  recollect  the  name  of  the  owner  of  the  Macedonian,  but  knows 
him,  for  he  was  also  the  owner  of  the  ship  Pansor,  which  was  in 
Callao,  and  that  he  was  a  merchant  at  Boston.  He  did  not  know  who 
owned  the  goods  landed  at  Arica,  and  only  knew  that  they  were  landed 
for  the  purpose  of  being  sold  as  the  property  of  Captain  Smith,  who 
remained  at  Arica.  That  the  Macedonian  was  not  detained  by  any 
vessel,  for  although  she  was  in  Arica  with  the  squadron  of  Lord 
Cochrane,  the  latter  was  a  friend  of  the  captain,  and  therefore  did 
not  treat  him  in  a  hostile  manner,  nor  did  he  see  any  money  or  goods 
^ven  him ;  and  he  is  ignorant  whether  any  person  in  Lima  had  any 
interest  in  the  property.  He  and  others  were  paid  in  a  large  house, 
several  stories  high,  occupied  as  an  English  hotel.    Frederick  Fer- 
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nandez  swore  he  knew  nothing  concerning  the  ownership  of  the  goods 
or  vessel. 

24th.  Manuel  Law  certifies,  March  4,  1822,  that  Arismendi  in- 
formed him  '^  he  had  bought  from  Smith  one-half  of  the  schooner 
Macedonian,  for  the  purpose  of  a  voyage  to  Canlon."  Ypino  testifies 
that  he  had  evidence  that  Arismendi  had  an  interest  in  the  Macedo- 
nian, as  would  appear  from  his,  (A.'s)  books,  which  would  show  the 
amount,  but  did  not  know  whether  he  continued  such  owner.  Izcue 
deposed  that  he  had  evidence  that  Arismendi  was  ^'  agent  for  the 
Macedonian,"  and,  ^^as  such,  had  something  to  do  with  all  business 
concerning  her,  but  was  ignorant  whether  he  had  a  direct  interest." 
Stephen  Howe  swore  that  he  was  supercargo  of  the  Macedonian,  and 
that  he  knew  her  owner  to  be  John  S.  Ellery,  a  resident  and  merchant 
in  the  United  States.  Did  not  know  whether  Arismendi  had  any  in- 
terest in  her.  Anjute,  under  date  of  March  30, 1822,  reports  that,  on 
examining  Arismendi's  books  and  papers,  he  found  an  open  account 
with  the  Macedonian,  '^ctmtaining  a  single  item  in  the  charges,  dated 
July  1,  1820,  of  1 18,500,  which  is  said  to  be  for  the  amount  of  half 
the  value,  and  for  means  furnished  to  the  captain  of  the  vessel  for  ex- 
penses." $15,000  was  stated  in  the  day-book  as  the  value  of  the 
vessel,  and  $3,500  for  expenses,  delivered  to  Captain  Smith,  to  San 
Bias,  Panama,  and  Canton.  There  was  found  a  rough  statement, 
made  out  by  Arismendi,  dated  November  30,  1821,  of  his  partnership 
account  with  Abadia,  the  same  item  of|18,600  as  for  half  the  schooner. 

25th.  Stephen  Howe,  on  the  1st  of  April,  1822,  testified  that  the 
first  cost  of  the  cargo  of  the  Macedonian  in  Canton  was  about  $200,000. 
The  whole  carso  was  landed  at  Arica,  and  some  sent  elsewhere,  and 
some  reshipped.  That,  in  his  opinion,  J.  S.  Ellery  was  owner  of  the 
goods,  and  other  persons  mentioned  in  the  aforesaid  invoice.  He  was 
ignorant  of  Arismendi  or  Abadia  having  any  interest  in  the  cargo. 
Though  on  board  he  had  not  any  knowledge  of  Arismendi  or  Abadia 
furnishing  money  for  expenses  of  the  vessel.  That  Lord  Cochrane 
took  at  Sitana  $70,000,  derived  from  the  sales  of  goods  from  said  vessel. 

26th.  Under  date  of  April  2,  1822,  is  an  extract  from  a  decree  con- 
demning the  brig  as  the  property  of  Arismendi.  Further  extract 
from  the  record  of  the  prize  court,  condemning  the  Macedonian,  of 
April  16,  1822. 

27th.  Howe  petitions  for  time  to  procure  the  testimony  of  Smith  to 
defend  the  Macedonian,  which  was  not  granted  ;  Arismendi's  contract, 
alreaAy  adverted  to ;  order  of  sequestration,  dated  at  Lima,  April  22, 
1822  ;  order  for  the  sea  letter  of  Macedonian,  March  14, 1822  ;  schedule 
of  articles  found  on  board ;  S.  B.  Howe,  a  citizen  of  the  United  States, 
pursuant  to  an  order  of  the  authorities,  produces  accounts,  May  20, 
1822  ;  final  decree  against  Macedonian  in  form. 

28th.  Letters  between  Commodore  Stewart  and  Peru,  not  disclos- 
ing any  facts  except  derived  from  testimony  furnished. 

The  foregoing  embraces  all  the  material  testimony,  for  either  side, 
in  the  papers  m  the  bundle  marked  ''Mr.  Carvallo's  documents." 
These,  it  is  supposed,  include  all  offered  and  relied  upon  to  establish 
the  Spanish  character  of  the  silver  in  question. 

The  papers  handed  me,  and  not  included  in  those  marked  as  Mr.  Car- 
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yallo's,  I  presume  to  have  been  furnished  by  the  claimant,  and,  as  far 
as  they  have  any  bearing  upon  the  issue,  I  shall  state  their  substance : 

Claimant's  testimony. 

29th.  Eliphalet  Smith,  on  the  18th  of  May,  1821,  before  a  magis- 
trate at  Arequipa,  made  oath  that  he  had  obtained  permission  of  the 
government  to  land  goods  in  the  schooner  under  his  command,  which 
arrived  at  Arica.  He  disposed  of  all  he  could  at  Taena,  and  set  out 
for  Arequipa  to  sell  the  remainder  ;  that  on  his  way,  in  the  valley  of 
Sitana,  on  the  9th  of  May,  at  half- past  three  a.  m.,  he  was  surprised 
by  a  detachment  of  Chilean  troops  under  Captain  Balderrama,  who 
told  him  that,  by  order  of  Lieuterant  Colonel  Miller,  chief  of  the  ex- 
pedition on  the  coast,  I  must  deliver  to  him  the  money  I  was  convey- 
ing, whomsoever  might  be  its  owner.  In  vain  I  represented  to  him  that 
the  said  money  belonged  to  none  others  than  to  citizens  of  the  United 
States,  and  that  if  he  meant  to  carry  it  off  he  should  take  the  load  of 
goods  also,  as,  in  that  case,  I  should  go  with  him  and  claim  all  the 
property  I'rom  his  chief;  but  otherwise,  if  he  only  deprived  me  of  the 
money,  I  should  be  obliged,  by  my  contract  with  my  partners,  to  re- 
main in  charge  of  the  said  loads  as  containing  the  larger  amount  of 
property.  The  said  Balderrama  replied,  *'  that  the  order  which  had 
oeen  given  to  him  by  his  chief.  Miller,  was  only  to  take  the  money  he 
might  fall  in  with,  and  by  no  means  the  loads  of  goods  ;"  that  he 
gave  up  the  money  on  obtaining  a  receipt  for  it  from  Balderrama. 

Don  Domingo  Barreos  at  the  same  time  made  oath  that  he  was  in 
company  with  Smith  when  the  silver  was  taken ;  that  Smith  was 
compelled  to  yield,  and  Balderrama  took  the  same  and  gave  the  re- 
ceipt, as  stated  by  Smith. 

Domingo  Estevan,  a  resident  at  Tacna,  at  the  same  time  made  oath 
that  he  was  with  Smith  when  the  silver  was  taken,  and  confirms  what 
Barreos  stated,  and  adds  that  Balderrama  said  he  was  sent  by  the  com- 
mander ^^  to  cause  to  be  delivered  to  him  all  the  silver  he  might  meet 
with  there,  coined  or  in  bars ;"  to  which  the  English  gentleman  replied, 
^^it  could  not  be  ;  that  then  he  should  take  the  goods  also,  as  it  was 
not  all  his,  and  he  would  have  to  account  for  it."  Balderrama  an- 
swered, ^'  no  ;  that  he  only  wanted  the  silver,  and  nothing  else,  that 
being  the  order  he  had  received."     He  then  states  the  quantity. 

Jos^  S.  Inclan,  a  resident  of  Tacna,  at  the  same  time  made  oath 
to  the  same  effect  as  Estevan  ;  and  that  Smith  claimed  that  the  goods 
and  silver  belonged  to  various  citizens  of  the  United  States ;  and 
Balderrama  said  he  had  orders  to  carry  off  the  silver  only,  '^  whoever 
might  be  interested  in  it." 

30th.  Eliphalet  Smith,  on  the  12th  of  August,  1822,  made  oath 
before  Commodore  Conner,  in  which  he  states  his  case  more  at  length 
than  at  Arequipa,  that  he  was  empowered  by  John  S.  EUery,  of  Bos- 
ton, the  owner  of  the  Macedonian,  to  sell  her  in  whole  or  in  part. 
That  in  May,  1819,  he  sold  one-half  to  P.  Mercier,  a  citizen  of  the 
United  States,  for  |15,000,  for  which  he  received  an  order  on,  and  was 
paid  by,  Arismendi,  Mercier's  agent,  as  will  appear  by  Arismendi's 
account  current,  dated  in  Lima,  November  30, 1819 — 13,600  were  ad- 
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yanced  by  Arismendi  on  account  of  Mercier,  as  part  pay  of  disburse- 
ments of  the  vessel,  which  had  occurred  to  that  date.  That  it  was 
understood  by  him  and  Mercier,  at  the  time  of  sale,  that  the  latter 
should  not  in  any  way  authorize  any  person  who  was  not  a  citizen  of 
the  United  States  to  hold  any  interest  in  the  brig  without  his  (Smith's) 
consent.  Between  May  and  November  he  made  two  voyages  along 
the  coast.  That  in  November  he  entered  into  a  contract  with  Aris- 
mendi for  the  Canton  voyage,  upon  the  terms  expressed  in  the  contract. 
That  on  the  6th  December,  1829,  he  sailed  to  Panama ;  and  on  the 
14th  January,  1820,  with  dry  goods  on  freight,  to  San  Bias,  where 
he  arrived  24th  February,  where  he  unloaded.  He  then  waited  a 
number  of  days  for  Arismendi's  agent,  Lascana,  to  collect  the  $50^000 
which  he  (Arismendi)  was  by  contract  to  put  on  board.  Lascano  said 
he  could  not  collect  it,  and  then  Smith's  contract  with  Arismendi 
became  null  and  void ;  and  he  (Arismendi)  must  be  answerable  to  the 
owners  of  the  Macedonian  for  all  losses,  costs,  and  damages,  of  every 
name  and  nature  that  might  arise  on  account  of  the  non-fiilfillment 
of  his  contract.  On  the  17th  May  he  sailed  for  Canton,  where  he 
invested  the  funds  he  carried  in  China  goods,  which,  with  others 
shipped  by  merchants  there,  the  vessel  was  loaded  with  a  cargo  which 
belonged  to  citizens  of  the  United  States,  except  an  invoice  of  Payna, 
a  Hong  merchant.  With  this  cargo  he  sailed  on  the  11th  of  October, 
1820,  and  arrived  at  Arica  3d  March,  1821.  He  disposed  of  a  part 
of  his  cargo  at  Tacna,  and  started  for  Arequipa  with  a  large  amount 
of  goods  and  the  proceeds  of  the  sales  at  Tacna.     That  he  was  de- 

£  rived  of  his  silver  (|70,000)  at  Sitana.   That  on  the  17th  July,  1821, 
is  vessel  was  seized  at  Arica. 

Slst.  General  William  Miller  testified,  in  Boston,  pursuant  to  the 
requirements  of  the  Massachusetts  statutes :  That  he  is  the  same  per- 
son who  ordered  Balderrama  to  take  the  silver,  and  now  holds  the  office 
of  grand  marshal  in  Peru.  He  said  that  he  knew  of  the  taking  the 
silver  by  the  report  of  Balderrama,  and  he  also  personally  knew  ^^  that 
this  silver,  being  brought  by  the  soldiers  to  Arica,  was  there  embarked 
on  board  Lord  Cochrane's  vessel,  named  the  General  San  Martin,  by 
his  orders  and  was  afterwards  distributed  by  him  among  the  squadron, 
either  as  prize  money  or  on  account  of  arrears  of  pay  due  to  the  officers 
and  men  in  the  service  of  the  Chilean  government,  and  I  have  no  doubt 
it  was  the  same  silver  which  is  referred  to  in  the  Spanish  documents." 
He  did  not  know  or  believe  that  there  was  any  adjudication  or  inquiry 
by  any  authorized  court  of  admiralty  or  other  legal  tribunal  on  the 
question  whether  the  silver  was  a  lawful  prize.  ISmith  represented  to 
him,  subsequently,  that  this  silver  was  derived  from  the  sale  of  goods, 
belonging  to  American  citizens,  brought  by  him  from  Canton.  From 
all  that  was  there  and  since  made  known  to  him,  he  believed  Smith's 
representations  were  true,  but  he  had  no  personal  knowledge  of  the  fact. 
From  the  state  of  the  financial  affairs  of  Chile,  he  did  not  know  how 
restitution  c^ould  then  have  been  made.  This  seizure  had  no  connexion 
with  that  of  1819. 

32d.  John  P.  Cushing  testified,  in  1840 :  That  in  1820,  and  before 
and  afterwards,  he  was  a  member  of  the  firm  of  Perkins  &  Co.,  of 
Boston,  and  resided  at  Canton,  in  Chinai  and  conducted  the  business 
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of  the  house  there.  James  and  Thomas  H.  Perkins,  of  Boston,  were 
the  other  memhers  of  the  firm.  In  that  year  they  shipped,  in  the 
Macedonian,  E.  Smith  master,  from  their  own  funds,  and  on  their 
own  account,  the  goods  mentioned  in  their  invoice,  to  South  America. 
The  following  year  he  was  advised  of  the  seizure  of  ahout  $70,000  in 
Smith's  hands,  derived  from  sales  of  the  goods  obtained  in  Canton. 
He  has  transferred  all  his  interest  in  this  and  other  claims  arising 
from  the  business  in  China.  The  original  invoice  is  annexed,  and 
the  signature  is  his.  The  agreement  with  Smith,  on  the  bill  of  lading, 
is  signed  by  me.  These  good  were  the  sole  property  of  the  shippers. 
The  account  of  sales,  dated  Tacna,  May  4,  1821,  purporting  to  be 
signed  by  Smith,  was  handed  to  me  by  him  several  years  after.  The 
invoice  and  account  of  sales  are  among  the  papers. 

33d.  Jno.  S.  Tyler,  of  Boston,  testifies  that  he  has  examined  Smith's 
account  of  sales  of  the  goods  shipped  from  Canton  in  1821,  and  com- 
pared them  with  invoices  of  goods  shipped  at  Canton.  One  book  of 
sales  contains  an  account  of  sales  at  Tacna,  La  Paz,  and  Arequipa, 
for  different  persons  described  as  citizens  of  the  United  States,  except 
Payna,  a  Hong  merchant,  of  Canton.  The  accounts  purport  to  be 
signed  by  Smith  in  1821-'22,  and  are  with  sundry  American  citizens, 
and  Payna,  Hong  merchant.  Among  the  papers  presented  is  an  ac- 
count current  with  each  of  the  persons  interested  in  the  sales  at  Tacna. 
They  are  credited  the  amount  of  sales  of  their  goods,  and  debited  with 
what  seems  remitted  or  paid  over,  for  their  accounts,  and  with  a  pro- 
portion of  charges,  losses,  and  expenses.  The  remittances  seem  chiefly 
of  spiecie  to  the  United  States  by  the  Constellation.  Among  charges 
apportioued  to  each  of  the  parties  is  a  sum  of  $70,400,  said  to  have 
been  taken  by  Lord  Cochrane.  The  net  sales  at  Tacna  are  stated  at 
$87,109.  The  amount  taken  by  Lord  Cochrane  and  noted  at  the  foot, 
and  apportioned,  is  $70,400.  There  is  no  account  in  the  book  with 
Abadia  and  Arismendi,  or  either  of  them,  nor  with  any  person,  except 
those  heretofore  named,  nor  any  entry  indicating  that  any  other  per- 
son had  any  interest  in  the  property.  A  second  book  by  Smith  con- 
tains accounts  with  officers  and  seamen  on  the  brig,  and  is  signed  by 
Smith.  Some  of  these  accounts  show  that  Smith  charged  the  amounts 
paid  partly  to  Ellery  and  partly  to  Mercier.  There  is  no  account 
showing  other  persons  interested  in  the  brig  or  her  earnings.  There 
is  in  the  same  book  an  account  purporting  to  be  signed  by  Smith,  in 
which  an  invoice  of  $117,399  (the  amount  of  the  goods  shipped  at 
Canton  in  the  name  of  J.  S.  Ellery  and  others,)  is  first  distributed 
into  four  parts,  corresponding  with  the  note  at  the  foot  of  the  account 
current  with  J.  S.  Ellery  and  others,  $66,681  80— J.  S.  Ellery 's  own 
account  $22,128  14  ;  Mr.  M.,  (understood  Mercier's,)  $27,718  79;  E. 
Smith,  $8,908— $117,399.  The  first  of  these  accounts  is  again  dis- 
tributed among  twenty-nine  different  persons,  or  firms,  all  known  to 
me  as  the  names  of  persons  or  firms  in  Boston,  and  are  said  to  have 
been  shippers  in  the  outer  voyage  from  Boston.  In  all  the  accounts 
current  he  states  the  net  sales  at  Tacna  at  $88,893.  He  seems  to  have 
remitted  rateably  to  each.  Gives  the  mode  of  stating  the  proportion. 
From  these  faxiis  he  infers  that  Ellery  and  Mercier  were  the  sole  owners 
of  the  vessel.    That  Ellery  and  Mercier  and  the  twenty-nine  Boston 
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merchants  alone  were  interested  in  the  proceeds.  There  is  an  account 
stating  the  profits  of  the  owners  of  the  vessel,  gained  on  the  goods 
shipped  by  di£ferent  merchants,  amounting  to  $12,704  16.  This  is 
followed  with  an  account  current  with  EUery,  crediting  him  with  one- 
half  of  it,  and  charging  one-half  of  the  disbursements.  There  is  no 
account  in  the  book  with  Abadia  and  Arismendi,  or  either  of  them, 
or  any  thing  indicating  either  to  have  been  interested,  or  that  any 
person  other  than  American  citizens  was  interested,  except  Payna. 
The  amount  of  each  person's  interest  is  stated.  Each  shipper's  pro- 
portion is  correctly  stated  in  the  accounts  current,  except  one  error, 
which  was  attempted  to  be  corrected.  * 

34  th.  William  H.  Gardiner,  of  Boston,  testiGes  that  he  is  a  counsellor 
at  law.  That  in  1840  he  caused  General  Miller's  testimony  to  be 
taken,  at  the  request  of  T.  H.  Perkins;  that  since  that  time  he  has 
found  papers  which  he  had  formerly  seen,  and  which  were  marked 
'^  claim  for  the  brig  Macedonian  and  car^o."  Deponent  had  inter- 
views with  Captain  Smith  on  the  subject  of  the  seizure  of  the  silver. 
He  took  i'rom  him  a  memorandum  of  the  whole  transaction,  which  he 
now  produces,  and  which  corresponds,  in  substance,  with  the  deposi- 
tion before  Commodore  Conner.  He  was  referred  to  W.  D.  Sohier,  a 
counsellor  of  Boston,  for  papers.  Among  these  was  a  contract  with 
Arismendi,  and  an  account  between  him  and  Smith,  settled  at  Lima, 
before  Smith  started  for  Canton.  He  obtained  these  papers  of  Sohier. 
His  object  was  to  ascertain  whether  there  was  a  Spanish  interest  in 
the  property,  for  the  reclamation  of  which  he  was  about  preparing  a 
petition.  Smith's  communications  were  confidential,  and  in  them  he 
uniformly  represented  that  there  was  no  such  Spanish  interest,  and 
he  gave  explanations  which  were  at  the  time  satisfactory  at  every 

Eoint.  He  stated  that  Arismendi  failed  to  perform  his  contract,  and 
e  sailed  without  the  $50,000  stipulated  for.  He  attributed  all  his 
subsequent  disasters  and  losses  in  Peru  mainly  to  the  detention  at 
San  Bias,  where  he  was  waiting  for  Arismendi  to  fulfil  his  contract. 
He  stated  to  me,  in  writing,  (note  of  May  4,  1828,)  who  were  inter- 
ested in  the  cargo,  and  their  respective  interests.  These  are  fully 
stated  in  the  note.  These,  I  understood,  were  all  citizens  of  the 
United  States,  except  Payna,  the  Hong  merchant.  This  note  is  in 
Smith's  handwriting,  except  a  deduction  of  figures  at  the  bottom, 
which  was  made  to  show  the  precise  sum  belonging  to  citizens  of  the 
United  States.  Soon  after  the  date  of  that  letter,  deponent  drew  up  a 
memorial  in  conformity  with  the  information  I  hcKl  received.  The 
memorial  states  that  Arismendi  failed  to  furnish  the  $50,000,  and  that 
the  funds  which  Smith  took  to  Canton  wholly  belonged  to  citizens  of 
the  United  States,  and  the  cargo  shipped  from  Canton,  except  the 
invoice  of  Payna,  also  belonged  to  them.  That  the  goods  were  landed 
at  Arica,  and  taken  to  Tacna,  and  there  sold  in  part,  and  the  silver 
taken  to  Sitana.  Smith  produced  a  favorable  impression  on  depo- 
nent, and  his  statements  were  confirmed  by  the  papers  he  produced. 
His  notarial  copy  of  the  protest  made  by  him  at  Arequipa  was  among 
the  papers.  There  is  a  letter  from  Perkins  to  Gardiner,  asking  to 
talk  with  Smith  and  prepare  the  memorial ;  also,  Smith's  note  giving 
the  amount  of  each  party's  interest  in  the  cargo. 
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35th.  Commodore  John  Downs  testifies :  That  he  saw  Smith  at  San 
Bias  almost  every  day,  and  formed  a  very  favorable  opinion  of  his 
character.  He  stood  high  among  the  merchants  as  a  man  of  integrity. 
Deponent  left  Callao  about  December  1,  1819,  and  took  in  convoy  the 
Ellen  Maria  and  Macedonian,  of  Boston.  The  former  was  left  at 
Truxillo,  and  the  latter  continued  under  convoy  to  Panama,  and  thence 
to  San  Bias.  The  frigate  and  convoy  sailed  from  Callao  in  the  day- 
time and  did  not  violate  any  blockade  by  so  doing.  There  was  no 
blockade  of  the  port  of  Callao  at  the  time  in  existence,  though  Lord 
Cochrane  had  declared  the  whole  coast  of  Peru  to  be  in  a  state  of 
blockade  ;  but  it  was  not  Yecognized  by  me  on  the  part  of  the  United 
States.  My  frigate  and  the  Macedonian  remained  at  San  Bias,  where 
they  arrived  in  February,  1820,  some  three  months.  Deponent  has 
read  a  translation  of  Manuel  Antonio  Figueroa's  affidavit,  and  that, 
60  much  as  relates  to  Smith's  sailing  from  Callao  in  the  night  and 
returning  for  his  ship's  register,  cannot  be  true.  There  is  rarely  any 
breeze  there  at  night,  and  if  any,  it  is  off  the  land;  and  if  it  took  the 
vessel  out,  it  could  not  bring  it  back.  His  story  about  the  ship's 
register,  sworn  to  by  him,  is  absurd. 

36th.  Daniel  Leach,  of  Boxbury,  who  is  a  minister  of  the  Gospel, 
knew  Smith  well  in  his  lifetime,  and  his  character  was  good,  and  he 
was  esteemed  a  man  of  high  character  and  strict  integrity.  Such,  he 
believes,  was  his  general  reputation.     They  lived  near  neighbors. 

37th.  Edward  Sharp  also  testified  to  his  good  character  and  intimacy 
with  Commodore  Stewart.  Luther  Minon  was  a  neighbor  of  Smith's, 
and  swears  to  his  good  character,  and  that*he  was  reputed  a  man  of 
strict  integrity. 

38th.  William  D.  Sohier,  of  Boston,  counsellor  at  law,  swears  that 
he  knew  Smith,  and  was  his  counsel,  and  formed  a  high  opinion  of 
him  as  a  man  of  truth  and  honor,  and  believes  that  was  his  reputa- 
tion. He  was  consulted  by  Smith  concerning  Arismendi's  claim. 
Tbe  information  derived  from  Smith  is  subntantially  the  same  as 
stated  in  his  affidavit  before  Commodore  Conner.  When  Arismendi 
came  to  Boston  to  see  Smith  and  to  settle  affairs.  Smith  said  he  had 
broken  his  contract  by  not  furnishing  $60,000  at  San  Bias,  and  that 
he  went  without  any  funds  of  Arismendi,  and  afterwards  returned 
with  a  cargo  belonging  entirely  to  other  persons.  Arismendi  did  not 
deny  this,  but  claimed  that  Smith  was  indebted  to  him  in  a  large 
amount  for  the  value  of  his  services  and  the  amount  of  money  which 
he  had  paid,  as  he  alleged,  to  the  government  in  securing  the  right 
to  import  and  enter  the  cargo.  In  answer  to  him.  Smith  insisted  that 
nothing  was  ever  paid  by  Arismendi  to  the  government  specifically 
for  the  importation  of  the  Macedonian,  but  whatever  he  paid  was  on 
a  prior  contract,  made  for  his  o  frn  benefit,  and  that  the  money  was 
paid  by  way  of  loan  to  the  government,  to  be  repaid  by  duties  or 
otherwise ;  that  he  broke  his  contract  by  not  furnishing  funds,  and 
then  by  applying  his  license  from  the  government  to  other  importa- 
tions, witn  which  Smith  had  no  concern,  and  that  nothing  was  ever 
due  to  him  in  law  or  justice,  unless  indirectly  through  the  govern- 
ment for  the  amount  of  duties  accruing  upon  the  cargo  of  the  Mace- 
donian.   Smith  claimed  a  large  sum  due  him  for  damages  on  the  con* 
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tract  and  other  aoconnts,  and  that  on  a  fair  settlement  Arismendi 
would  owe  him.  Arismendi  did  not  admit  this,  but  reduced  his  de- 
mand from  near  $200,000  to  $16,000,  threatening,  if  Smith  did  not 
comply,  he  would  make  reprisals  by  recovering  from  Chile  and  Peru 
the  amount  which  they  had  confiscated  or  seized  belonging  to  the 
Toy  age  of  the  Macedonian,  as  appears  by  his  letters  to  Ellery.  He 
made  no  demand  of  any  other  party  in  Boston,  that  he  knew  of,  but 
employed  Ellery,  the  principal  owner  and  shipper,  to  mediate  be- 
tween him  and  Smith.  One  question  was  the  amount  Smith  ought 
to  credit  him  for  certain  silver  and  bullion  received  by  him  of  Lascano 
at  San  Bias.  Smith  admitted  the  receipt  of  articles  on  Arismendi's 
account  rendered,  and  was  willing  to  credit  what  they  produced  in 
China.  Smith  handed  him  the  account  rendered,  and  his  hand- 
writing is  now  upon  it,  and  he  believes  it  to  be  Arismendi's  hand- 
writing from  having  seen  several  originals  purporting  to  be  his.  He 
goes  into  their  accounts  much  at  length,  as  explained  by  Smith. 

Arismendi  claimed  part  of  the  freight  on  the  goods  brought  from 
Canton,  on  the  ground  that  he  had  purchased  one-half  of  the  brig 
from  Mercier.  Smith  denied  all  knowledge  of  any  transfer  from 
Mercier^  and  alleged  he  had  no  right  to  transfer.  Smith  uniformly 
represented  that  the  $70,000  taken  from  him  belonged  to  difiTerent 
shippers  at  Canton,  or  the  persons  whose  funds  were  invested  there 
by  him.  A  suit  was  brought  against  Arismendi,  as  principal,  and 
Smithy  as  his  trustee,  as  owing  him  a  debt  in  Boston.  In  this  suit, 
Smith  denied,  under  oath,  owing  Arismendi  anything,  and  it  was 
subsequently,  on  his  leaving,  discontinued. 

*  Deponent  wrote  Smith's  answer,  under  oath,  in  this  suit,  which 
was  brought  by  one  Cleveland.  Smith  swore  that  Arismendi  did  not 
fiimish  him  any  money.  Many  of  the  papers  which  he  now  produces 
have  remained  in  his  hands  since  Smith  consulted  him  until  the 
present  time.  Some  of  them  were  delivered  to  his  executor.  Some 
of  them  were  handed  to  him  by  the  executor  of  J.  S.  Ellery.  He 
refers  to  and  enumerates  a  great  number  of  letters  and  accounts, 
numbered  from  2  to  70,  the  genuineness  of  which  he  proves,  except  the 
letter  from  Abadia  to  Smithy  which  he  received  from  Smith's  admin- 
istrator, and  which  he  believes  to  be  genuine. 

39th.  Charles  H.  Miller  testifies  to  letters,  copied  from  Smith's  letter- 
book,  to  C.  J.  Bidgley ;  N.  Hill ;  three  to  Howe ;  C.  J.  Bidgley ; 
do. ;  J.  B  Prevost ;  Mr.  Cushing  ;  Mr.  Bussell ;  Pitman  and  Qordon  ; 
Mr.  Hartt ;  Mr.  Allen,  and  Mr.  Hodge ;  all  dated  at  Arequipa,  Val- 
paraiso, or  MoUendo,  and  relating  to  the  transactions  in  Peru.  He 
swears  that  they  are  true  copies. 

40th.  Henry  Farnum  testifies  that  the  letter-book  referred  to  by 
C.  H.  Miller  was  Smith's,  and  all  in  his  handwriting.  The  account 
books,  concerning  which  John  S.  Tyler  deposed,  were  Smith's,  and 
mostly  his  handwritings  and  all  the  accounts  were  verified  by  his 
signature. 

41st.  John  P.  Cushing  made  oath  that  he  had  seen  Smith's  letter 
to  Gkirdiner,  of  May  4,  1828,  naming  the  persons  who  were  owners  of 
the  cargo  of  the  Macedonian  brought  from  China.  Has  seen  the 
original  invoices,  numbered  from  4  to  20.    He  is  enabled  to  identify 
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the  signatures  of  several  whose  goods  were  shipped  in  said  brig.  He 
gives  their  names.  He  has  a  general  knowledge  of  the  fact  that  the 
shipments  described  in  these  bills  of  lading  were  actually  made,  Smith 
having  consulted  the  house  of  Perkins  &  Go.  relative  to  the  busineas. 

42d.  Thomas  Amory  testifies  that  he  is  one  of  J.  8.  Ellery's  execu- 
tors ;  that  among  old  papers  found  lying  loose,  as  valueless,  in  a 
trunk,  were  duplicates,  and  other  papers  relative  to  the  voyage  of  the 
Macedonian,  and  which  seemed  to  be  of  no  account ;  these  he  delivered 
to  William  D.  Sohier.  His  books  of  account,  and  regular  files  of 
Macedonian  papers,  which  must  have  existed  when  he  was  in  business, 
cannot  be  found,  after  diligent  search  made.  He  had  retired  from 
business  many  years  before  his  death. 

43d.  Correspondence  of  Commodore  Ridgeley  with  the  Navy  De- 
partment, Smith,  Prevost,  and  supreme  director  of  Chile,  and  extract 
from  his  journal,  and  Commodore  Stewart  with  the  Secretary  of  the 
Navy.  These  papers  do  not  seem  to  state  any  material  fact  concern- 
ing the  ownership  of  the  property  in  a  manner  to  make  it  evidence. 

44th.  Letters  to  and  from  Commodore  Stewart,  Michael  Hogan,  and 
T.  H.  Perkins — the  latter  to  Mr.  Adams.  These  disclose  no  new  fact 
known  to  the  parties  personally. 

46th.  Smith's  account  current  with  Arismendi  to  November  30^  1819, 
showing  the  latter  was  then  indebted  to  the  former  $71,000.  The 
sum  of  $16,000,  which  is  credited  Smith  on  account  of  Don  P.  Mercier, 
is  stated  by  Smith  in  a  note  to  have  been  received  of  Arismendi  on 
account  of  Mercier,  in  payment  by  Mercier  of  his  one-half  of  the  brig 
Macedonian. 

46th.  Instructions  said  to  be  from  Arismendi  to  E.  Helme  and 
Irriberri  is  without  date,  but  signed,  and  without  proof  [of]  being  a 
genuine  paper.  It  states  that  a  copy  of  Arismendi's  account  goes  with 
it.  That  '^  in  the  second  article  of  the  contract  I  oblige  myself  to  pot 
on  board  the  brig  Macedonian,  in  San  Bias,  $60,000  ;  but  various  inci- 
dents made  it  impossible  for  me  to  comply  with  this  condition."  The 
contract  is  described.  He  claims  to  be  half  owner  of  the  brig,  and 
that  he  will  be  entitled  on  that  account  to  one-half  of  the  profits,  which, 
under  the  contract,  would  be  $26,000.  He  claims  half  of  the  profits 
on  the  goods  shipped  on  credit  in  Canton.  In  making  a  settlement 
they  were  instructed  to  bear  in  mind  the  $100,000  paid  to  the  govern- 
ment— $26,000  was  a  donation^  and  $76,000  on  account  of  duties.  But 
on  the  Macedonian,  as  they  cannot  amount  to  that  sum,  it  would  be 
necessary  to  treat  with  Smith,  agreeing  that  there  should  beonly$60,000 
charged  to  the  expedition  for  duties,  and  $26,000  for  donation  ;  that 
is  to  say^  if  the  duties  amount  to  $40,000,  there  shall  be  $20,000  more 
charged  on  account  of  the  $36,000,  which  ought  to  be  returned  by  the 
government,  but  which  it  will  be  impossible  to  recover.  In  one  word, 
if  out  of  the  $100^000  I  have  paid  on  account  of  the  expedition,  yon 
can  get  Smith  to  charge  the  $26,000  donation  as  expenses,  and 
$50,000  or  $60,000  as  duties,  in  a  manner  that  I  shall  realize  $76,000 
or  $80,000, 1  shall  be  very  well  satisfied.  By  his  contract  with  the 
government,  he  was  only  authorized  to  introduce  $200,000  at  first  cost 
in  Asia,  and  $100,000  of  this  amount  had  been  applied  to  the  Cal* 
cutta  expedition,  which  had  arrived.    The  duties  agreed  upon  are  30| 
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per  cent,  on  first  cost.  The  details  are  given  in  case  Smith  should 
call  for  a  division  of  the  products,  which  he  does  not  expect,  because 
the  sales  in  the  province  of  Arequipa  will  be  small,  and  he  would  be 
obliged  to  send  the  remainder  to  Callao.  He  calls  Smith  his  ''  friend, 
and  does  not  wish  them  to  oppose  his  views,"  without  they  would  be 
of  great  prejudice  to  his  interests.  He  hopes  everything  will  be  ami- 
cably settled. 

4fth.  John  E.  Heron,  in  his  affidavit  taken  at  Gallao  on  the  4th  of 
March,  1822,  testified  that  he  had  been  on  board  the  brig  twenty-three 
months,  from  San  Bias  to  Canton,  and  back,  and  since.  That  he  was 
at  this  time  captain,  and  Howe  supercargo.  He  understood,  from  her 
register  and  Smith's  statement,  that  the  brig  belonged  to  Ellery. 
That  at  San  Bias  they  took  on  board  specie  pina  and  money — don't 
know  the  amount — and  with  this  purchased  crockery  and  goods  in 
China,  which  were  landed  at  Arica,  which,  as  appeared  to  him,  be- 
longed to  the  captain.  *^  Neither  Arismendi  nor  Aoadia  had  any  inter- 
vention whatever  with  the  vessel."  He  did  not  know  the  first,  and 
that  he  visited  the  latter  as  a  friend,  and  not  as  having  anything  to 
do  with  the  vessel.  He  did  not  know  of  money  or  effects  being  given 
to  the  Chilean  squadron  at  Arica. 

48th.  P.  Mercier  writes  Smith,  under  date  Paris,  15th  May,  1822, 
among  other  things,  that  he  had  heard  of  his  falling  in  again  with 
Lord  Cochrane,  and  of  his  consequent  loss.  He  wished  to  obtain  par- 
ticulars, so  as  to  apply  to  the  insurance  office  for  indemnity  for  the 
risk  he  had  with  Smith.  He  asks  Smith  to  send  him  the  necessary 
documents  to  assert  his  claim ;  calls  Smith  his  friend,  and  speaks  of 
his  being  Smith's.  Savs  he  has  not  had  a  line  from  Abadia  since  he 
left  Peru,  though  all  the  property  he  left  there  is  still  in  his  hands. 
He  has  lately  written  to  a  nouse  in  Bordeaux  that  his  property  is  safe. 
He  speaks  of  many  private  matters  and  various  individuals  and  of  his 
family. 

49th.  A  correspondence  between  Commodore  Stewart  and  Yaldivieso, 
in  September,  1822,  which  does  not  contain  any  material  new  fact. 

50th.  John  E.  Heron,  on  the  30th  October,  1822,  made  a  protest  be« 
fore  Commodore  Conner,  concerning  the  seizure  of  the  Macedonian, 
and  giving  a  relation  of  her  movements  subsequently  to  the  seizure 
at  Sitana. 

Slst.  Ten  accounts  of  sales  made  by  Smith  at  Tacna,  and  signed  by 
him,  dated  May  4,  1821,  five  days  before  the  seizure  of  the  silver  at 
Sitana,  in  which  he  charges  $1,962  18  as  paid  for  duties  in  six  of  the 
bills.  In  nine  out  of  the  ten  bills  he  charges  considerable  amounts 
for  "gratification  of  officers." 

52d.  Ten  accounts  current  with  the  persons  for  whom  Smith  made 
sales  at  Tacna  and  other  places,  dated  March  6,  1822.  In  these  he 
credits  the  net  proceeds  of  sales  at  Tacna,  according  to  the  account  of 
sales  above  mentioned,  and  charges  duties  and  expenses.  The  former 
seem  to  be  mostly  export  duties.  He  states  the  amount  taken  by  Lord 
Cochrane  at  $70,400,  and  divides  it  among  the  owners  in  proportion 
to  their  sales  at  Tacna. 

63d.  Correspondence  between  Arismendi  and  Smith,  and  with  EUery 
when  Arismendi  was  in  Boston,  in  1828.    Smith  denies  in  it  that 
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Arismendi  had  any  interest  in  the  brig  or  cargo.  The  latter  insists 
that  he  had  bought  of  Mercier  one-half  of  the  vessel,  and  that  the 
license  was  owned  by  him.  In  one  of  the  letters  he  abandons  his 
claim  on  one-half  of  the  vessel,  and  says  hedntendsto  assert  a  claim 
for  it  against  Mercier.  Arismendi  claims  no  interest  in  the  goods 
other  than  what  might  rei^ult  to  him  from  the  license  and  the  brig. 

64th.  Under  date  of  December  12, 1823,  Abadia  writes  from  on  board 
the  United  States  ship  Franklin  a  friendly  letter  to  Smith,  and  speaks 
of  his  situation  and  of  his  family.  He  thanks  Smith  for  placing  him 
under  the  care  of  Commodore  Stewart.  He  says,  '^  I  must  next  thank 
you  for  the  sum  of  twelve  ounces  (and  gothic  ones)  the  Commodore 
has  furnished  me  on  your  account,  which  could  not  certainly  have 
come  more  opportunely.  Our  mutual  credits  will  be  nearly  bal- 
anced by  this  and  the  former  sum  of  one  thousand  dollars  given  Mrs. 
Abadia;  and  I  rather  think  there  will  be  about  one  hundred  dollars  in 
your  favor,  which  I  will  pay  you  at  Puerto  Rico,  or  Boston,  at  some 
future  day.  He  mentions  various  speculations  of  his  and  the  results, 
and  his  situation,  and  what  he  intends  for  the  future. 

66th.  Smith  writes  to  EUery  from  Tacna,  under  date  of  April  26, 
1821 ;  speaks  of  having  sold  to  about  $60,000,  and  discloses  some  of 
his  plans  and  his  anxiety  to  get  the  money  on  board  the  frigate  Con- 
stellation. He  thought  of  another  voyage  to  Canton,  and  mentions 
block  tin  as  an  article  to  be  taken  there.  He  makes  no  allusion  to  any 
interest  of  Arismendi  or  any  Spaniard  in  the  brig  or  cargo.  Under 
date  of  August  3, 1821,  he  writes  to  EUery  from  Arequipa.  He  states 
that  he  had  <^sold  to  over  $80,000,  about  $25,000  of  which  was  on 
account  of  the  invoice  I  sent  you  from  Canton,  belonging  to  yourself 
and  others.  The  remainder  belonged  to  myself  and  different  shippers 
in  Canton^  but  the  principal  part  to  the  house  of  Perkins  &  Co."  He 
thought  goods  left  not  subject  to  the  same  risk  as  money,  which  the 
patriots  would  take,  let  it  belong  to  whom  it  would.  The  reason  why 
rerkins  &  Co.  lost  so  much  was  on  account  of  their  having  shipped  a 
large  quantity  of  nankeens,  which  met  a  ready  sale.  He  details  the 
difficulties  of  doing  business  in  the  country,  and  he  gives  the  steps 
taken  to  recover  his  losses.  He  encloses  various  papers,  and  among 
them  a  correspondence  with  Comipodore  Bidgeley.  Under  date  of 
August  29,  1821,  he  again  writes  EUery,  and  encloses  '^a  particular 
account  of  every  circumstance''  relating  to  the  seizure  and  the  effort 
to  secure  indemnity. 

Under  date  of  October  26, 1821,  he  again  writes  EUery  from  Are- 
quipa, stating  the  sending  of  the  large  account  concerning  the  seizure, 
&c.  He  is  waiting  for  Uie  Constellation.  He  says  he  put  on  board 
the  frigate  nearly  $100,000,  and  had  between  thirty  and  forty  more, 
proceeds  of  sales  of  different  shippers,  which  he  would  deposit  when 
she  arrives,  as  the  only  place  of  safety.  He  should  do  all  he  could  to 
protect  EUery' s  interest.  In  a  postscript,  under  date  of  November  27, 
1821,  he  says  he  is  still  expecting  the  Constellation.  To  protect  it, 
he  had  shipped  on  an  English  vessel  $26,000  on  account  of  EUery  and 
others,  of  the  cargo,  and  payable  to  his  order.  He  proposes  to  send 
goods  down  the  coast.  He  offered,  the  other  day,  to  sacrifice  $100,000 
nrom  the  prices  to  sell  the  whole  at  once,  but  his  o£for  was  refiifled. 
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November  29,  he  says,  he  expects  the  Constellation,  and  will  put  all 
on  board.  In  a  P.  S.  he  says,  she  has  arrived,  and  Ellery  will  learn 
the  situation  of  the  property  taken  from  him. 

'  At  sea  on  the  Constellation  he  writes  Ellery  that  he  sold  out  at 
Arequipa,  and  had  the  proceeds  on  board,  amounting  to  $117,000, 
realized  from  the  invoice  shipped  on  account  of  Ellery  and  others,  at 
Canton,  and  had  on  his  account  in  that  sum  nearly  $89,000.  Nine- 
teen thousand  dollars  of  the  sales  made  at  Tacna  were  taken  by  Coch- 
rane ;  $67,212  first  cost  in  Canton  was  shipped  in  the  brig  to  Lima. 
In  a  P.  8.,  March  28th,  he  says,  he  will  soon  send  the  particulars. 
Under  date  of  April  29,  1822,  he  writes  to  Ellery  from  Valparaiso 
that  he  has  heard  the  government  had  seized  the  goods,  which  cost  in 
Canton  $57,212.  This  sum  was  part  of  the  invoice  belonging  to  you 
and  others,  shipped  by  me  in  Canton.  He  we  will  send,  by  the  Con- 
stellation, $34,828  belonging  to  the  different  shippers  (Ellery  ex- 
cepted) of  the  original  cargo  shipped  at  Boston,  which  he  would  con- 
sign to  his  brother-in-law.  Sharp,  with  instructions  not  to  deliver  to 
them  or  underwiters  without  exonerating  him  thereafter.  He  will 
direct  Sharp  to  consult  Ellery.  He  has  on  board  the  Constellation, 
for  Ellery,  $23,000.  He  proposes  to  use  ten  or  fifteen  thousand  to 
make  a  speculation  for  Ellery.  Under  date  of  January,  1823,  he 
writes  about  his  business,  and  speaks  of  having  the  case  of  the  seizure 
laid  before  Congress. 

Under  date  of  May  16,  1824,  he  writes  Ellery,  in  which  he  speaks 
of  his  troubles,  and  that  Mr.  Hogan  told  him  Mr.  Allen  said  his  was 
the  first  claim  on  the  government.  He  speaks  of  the  difficult  situa- 
tion of  Chile,  and  the  necessity  of  his  remaining.  He  encloses  a  draft 
on  Sharp  in  favor  of  Ellery  for  $7,600.  He  hopes  to  wind  up  the  long 
and  unfortunate  voyage  to  the  satisfaction  of  all  parties.  Smith  sends 
a  letter  to  Bidgeley  and  one  to  Hill,  the  United  States  consul  at  Val- 
paraiso, on  these  subjects. 

66.  Smith  writes  to  Howe  from  Arequipa,  June  20, 1821,  authorizing 
him  to  sell  $12,000  or  16,000  of  goods  at  26  per  cent,  less  than  former 
prices.  Under  date  of  June  29,  1821,  he  refers  to  this,  and  urges 
sales,  and  prefers  he  will  obtain  gold  ;  and  in  packing  silver,  to  make 
it  resemble  goods  to  render  it  more  safe.  He  wishes  to  get  all  possible 
on  board  the  Constellation.  On  July  1st,  he  writes  to  Howe  urging 
him  not  to  delay,  but  to  send  on  all  the  money  he  could. 

67.  Smith  writes  to  Commodore  Bidgeley,  enclosing  protest;  and, 
under  date  of  January  4, 1823,  he  wrote  J.  B.  Prevost,  mquiring  about 
Chilean  proceedings  respecting  the  seizure  at  Sitana. 

68.  Smith,  under  date  of  March  16,  1823,  writes  to  Mr.  Ctishing 
concerning  his  affairs,  and  informs  him  that  Cochrane  took  $23,281 
that  belonged  to  him,  (Perkins  &  Co.)  He  sends  his  respects  to 
Payna,  and  expects  he  has  heard,  through  Perkins,  that  he  had  sent 
him  $16,000  in  sold  and  silver,  proceeds  of  his  shipment ;  he  advises 
what  China  goods  would  sell  well  in  Pern  and  Chile ;  he  gives  him 
some  of  the  details  of  his  sales. 

Smith,  under  date  of  March  15,  1823,  writes  Bussell,  and*  referring 
to  his  business  and  his  having  authorized  him  to  draw  on  him  for  the 
balance  due  him,  which  is  on  board  the  Franklin  at  K'.'s-  risk,  that 
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$1,900  taken  by  Cochrane  belonged  to  him,  and  he  fears  about  its  re* 
covery.  He  writes  Pitman  and  Gordon,  under  date  of  March  16, 1823, 
and  tells  them  their  money  is  on  board  the  Franklin,  amounting  to 
$1,11*7,  and  that  Cochrane  took  $1,673  belonging  to  them.  On  the 
same  day  he  advises  Mr.  Hart  to  the  same  effect,  for  different  amounts, 
69.  Under  date  of  May  14,  1824,  Smith  writes  to  Heman  Allen 
(our  minister)  on  the  subject  of  these  seizures,  and  asks  his  aid,  &o. 
February  2,  1826,  he  writes  Michael  Hogan  on  the  same  subject. 

60.  In  1823  and  1824  Bichard  Cleveland  wrote  iSmith  claiming 
something  out  of  the  Canton  adventure,  on  account  of  Arismen£ 
putting  on  board  for  him  $16,000.  Smith  denied  that  he  did  so,  and 
made  a  statement  to  W.  D.  Sohier,  his  counsel,  to  that  effect.  Cleve- 
land commenced  a  suit  against  Arismendi  and  Smith,  as  his  debtor,  in 
1826,  to  recover  what  he  claimed  Smith  owed  Arismendi.  The  record 
shows  that  Smith  denied,  under  oath,  owing  Arismendi  anything; 
and,  in  1834,  the  suit  was  discontinued  by  the  consent  of  both  parties. 

61.  The  original  invoices  of  the  goods  received  on  board  at  Canton, 
endorsed  in  Smith's  handwriting,  show  the  amount  of  the  adventure, 
and  the  instructions  concerning  them,  as  far  as  given.  The  owners 
all  being  citizens  of  the  United  States. 

62.  Sundry  original  bills  of  lading,  contracts,  and  instructions  from 
shippers  at  Canton,  corresponding,  as  far  as  they  go,  with  Smith's 
statements. 

63.  Original  entries  in  book  of  sales  of  goods  at  Tacna  in  Smith's 
handwriting,  and  the  original  entry  of  sales  at  Arequipa,  also  in  the 
rsame  handwriting. 

64.  The  original  account,  rendered  by  Helme  and  Irriberri,  July  7, 
1821,  shows  the  amount  of  sales  by  them  on  the  goods  from  Canton, 
for  which  they  rendered  the  account  to  Captain  Smith.  The  sales 
amounted  to  $96,899,  and  the  amount  which  Smith  had  received  was 
$82,692. 

66.  An  account,  rendered  by  Smith  to  EUery  October  7,  1820, 
amounting  to  $29,960,  shows  $23,306  due  EUery,  in  which  Smith 
credits  him  $286,  '^  gain  on  old  head  dollars." 

66.  J.  L.  de  Errea,  in  his  account  of  sales  rendered  to  Smith  in 
March,  1822,  shows  that  he  sold,  on  Smith's  account,  $16,263. 

67.  Smith,  according  to  an  invoice,  ships  on  board  the  Constellation, 
April  27,  1822,  $16,283  06  for  Payna,  and  takes  Commodore  Ridge- 
ley's  receipt. 

68.  A  statement  at  the  national  custom-house,  dated  June  3,  1822, 
showing  Smith  to  be  debtor  for  duties  to  the  amount  of  $38,824  to  the 
lUational  treasury  for  Don  Jose  Arismendi,  according  to  contract  made 
in  Lima,  and  ratified  October  30,  1819.  Of  this,  $34,824  is  on  im- 
portation, and  the  residue  on  specie  exported  in  the  Constellation. 

69.  Under  date  of  December  12,  1828,  Smith  makes  a  claim  on 
Arismendi,  at  Boston,  for  himself,  Ellery,  and  Mercier,  for  large 
sums  for  his  not  performing  his  contract  concerning  the  Canton  voyaee. 

70.  A  paper,  purporting  to  be  a  copy  of  a  certificate  by  Smith,  de- 
claring tnat  the  cash  taken  by  Lord  Cochrane  near  the  river  Barranca 
in  Peru,  on  the  6th  of  April,  was  cash  sent  by  Messrs.  Abadia,  Blanco, 
and  Arismendi  to  be  put  on  board  the  brig  Macedonian,  and  at  their 
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risk  until  on  board  of  said  bri^ ;  and  that,  consequently,  neither  he 
nor  any  citizens  of  the  United  States  have  any  claim  thereto.  There 
is  no  date  to  this,  and  nothing  to  define  the  year  in  which  it  was 
executed.  It  is  stated  on  the  back  to  be  a  copy  of  one  forced  from 
Smith  by  Lord  Cochrane. 

71.  Smith  writes  from  Canton  to  Ellery  under  date  of  Septemler  29, 
1820,  stating  his  arrival  at  Canton,  and  that  he  had  written  from  San 
Bias  that  he  might  have  to  use  his  funds  as  well  as  the  funds  of  the 
other  shippers,  which  had  been  the  case,  and  hoped  it  would  meet  his 
approbation.  He  speaks  of  Mr.  Cushing's  kindness,  and  his  advice 
not  to  ship  to  Europe  or  America,  unless  he  wished  to  lose  twenty- 
five  per  cent.  This  and  EUery's  letter  of  November  6,  he  says,  "  has 
determined  me  to  ship  all  your  property,  as  well  as  that  of  the  ship- 
pers, on  board  the  brig  for  Lima  ;  one  reason  for  doing  this  is  that  the 
vessel  may  be  occupied,  and  make  something  handsome,  and  another 
the  almost  certainty  of  making,  clear  of  all  expenses,  a  hundred  per 
cent.  Tou  will  see  by  the  enclosed  statement  the  amount  of  property 
shipped,  and  I  think  Mr.  Cushin^  will  make  up  the  sum  to  nearly 
f  200,000.  I  have  been  disappointed  in  my  expectation  of  getting 
shipments  here,  but  the  fact  is,  every  one  seems  to  be  afraid  of  the 

Sirates  on  the  coast."  He  fears  difficulty  with  the  shippers,  and 
esires  him  ^'  to  have  a  meeting,  (in  case  you  have  made  known  to 
them  the  $71,000,)  and  have  a  clear  understanding  and  an  agreement 
relative  to  the  business  in  a  manner  that  I  may  not  be  troubled,  as  the 
only  motive  I  have  in  reshipping  their  property  is  to  increase  your 
funds  as  well  as  theirs,  and  that  the  vessel  should  not  go  empty.  I 
shall  put  in  as  much  of  your  property  as  Mercier  has  on  board." 
He  suggests  to  Ellery  many  things  to  be  done  with  the  others  shippers, 
and  suggests  purchasing  them  all  out.  He  has  his  account  so  arranged 
that  all  the  property  would  appear  to  be  EUery's,  and  had  been  earned 
by  the  brig  since  the  plunder.  This  was  to  guard  against  accidents. 
The  goods  which  he  shipped  on  account  of  owners  and  shippers  were 
generally  silk  goods. 

72.  Perkins  &  Co.,  under  date  of  October  9,  1820,  at  Canton,  give 
Smith  full  instructions  concerning  their  shipment  and  the  disposition 
of  proceeds. 

73.  May  9, 1822,  Smith  writes  to  Howe  that  he  (Howe)  knows  that 
Arismendi  had  no  interest  in  the  brig,  or  had  anything  to  do  with 
him,  except  as  consignee  and  the  procurer  of  the  Canton  license.  He 
gives  directions  concerning  sales  and  remittances. 

74.  December  4,  1821,  Smith  writes  Howe  from  Arequipa  concern- 
ing goods  then  on  board  the  Macedonian,  and  directs  him  on  his 
arrival  to  report  the  vessel  to  Abadia  and  Arismendi,  and  if  the  firm 
did  not  exist,  then  he  would  choose  some  other  person  to  assist  him  in 
disposing  of  the  cargo.  If  the  house  was  not  doing  business  so  as  to 
purchase  the  articles  wanted,  Howe  was  to  open  the  letter  and  be 
governed  by  it. 

75.  January  11,  1820,  Mercier  writes  to  Ellery  concerning  Smith's 
proposed  voyage,  and  about  owning  half  of  the  vessel,  and  that  Smith 
sends  him  so  full  a  statement  that  he  will  not  write  fuU^. 

The  forgoing  contains  the  substance  of  all  the  material  testimony 
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laid  before  me,  having  any  bearing  on  the  question  of  ownership  of 
the  silver  seized  at  Sitana.  Much  of  it,  on  both  sides,  is  circomstan- 
tial,  and  a  portion  is  merely  hearsay,  or  of  a  kindred  character. 

Chile  seeks  to  overthrow  the  presumption  created  by  possession,  by 
evidence,  none  of  which  is  direct  and  positive,  by  the  oaths  of  those 
who  could  know  anything  concerning  it. 

In  weighing  the  evidence,  I  reject  from  consideration  what  relates 
to  the  condemnation  of  the  Macedonian  and  cargo  by  the  government 
of  Lima,  and  the  decision  of  the  Attorney  General  awarding  the 
claimants,  under  the  Peruvian  treaty,  compensation  on  the  ground  of 
unlawful  seizure  and  condemnation.  Each  of  these  tribunals  drew  its 
conclusions  from  the  facts  before  it.  I  must  do  the  same,  without  in 
the  least  relying  upon  the  judgment  of  either.  The  claimant  must  be 
bound  by  the  acts  and  confessions  of  those  whom  he  represents,  made 
while  they  had  an  interest,  and  by  the  acts  of  their  agents,  so  far  as 
that  interest  is  concerned,  if  not  to  the  fullest  extent.  From  the  com- 
mencement of  the  arrangement  for  the  voyage  and  back  to  Canton, 
none  of  the  parties  in  interest  whose  claims  are  now  urged,  except 
Smith  and  Mercier,  were  in  South  America.  Not  an  aofmission  or 
confession  of  either  is  offered  to  show  a  want  of  American  interest  in 
the  silver.  All  of  them,  including  Mercier,  were  represented  in  South 
America  by  Smith,  as  their  agent.  By  claiming  him  as  such,  and 
seeking  to  derive  their  interest  under  acts  performed  by  him,  they  are 
bound  by  those  acts,  thouch  his  declarations,  disconnected  with  acts, 
can  only  influence  his  credibility.  The  conclusions  contended  for  by 
Chile  and  the  claimants  cannot  both  be  correct,  though  the  facts  proved 
may  be  reconciled  and  harmonized  in  leading  to  a  conclusion.  When 
this  cannot  be  done,  the  testimony  on  one  side  must  be,  in  whole  or 
in  part,  rejected  as  least  worthy  of  credit.  By  carefully  examining  the 
evidence,  it  will  be  found  that,  in  the  direct,  pertinent,  and  lawful 
testimony,  there  is  no  material  conflict.  The  only  contradictions 
grow  out  of  hearsay  evidence,  unsworn  assertions,  or  statements  made 
after  the  interests  of  some  of  the  parties  became  adverse  to  that  of 
others,  and  the  acts  of  parties  other  than  the  claimants,  long  after  the 
transactions,  when  the  latter  were  not  present.  Chile  assunies  that 
Smith's  statements  are  unworthy  of  creait.  If  this  is  so,  an  import- 
ant portion  of  the  claimant's  testimony  mast  be  treated  as  stricken 
from  the  case,  as  he  swears  to  every  material  fact  in  it.  The  common 
mode  of  defeating  the  effect  of  a  witnesses  testimony  is,  to  prove  by 
his  acquaintances  his  character  for  truth  and  veracity  to  be  bad,  and 
that  he  is  unworthy  of  belief.  This  is  not  directly  attempted  against 
Smith,  but  his  veracity  is  sought  to  be  impeached  by  arranging  what 
is  claimed  to  be  contradictory  evidence  against  his  statement,  and 
overpowering  it,  so  as  to  render  it  unworthy  of  credence.  To  repel 
any  presumption  that  may  arise  from  the  supposed  conflicting  state- 
ments, the  claimants  have,  in  a  clear  and  positive  manner,  proved  the 
good  character  of  Smith  by  the  oaths  of  Commodore  Downes,  Bev, 
Daniel  Leach,  Luther  Mier,  and  Edward  Sharp,  and  confirmatory 
testimony  by  others.  His  good  character  may  be  fairly  inferred  from 
Ellery  and  his  other  acquaintances  in  Boston  committing  to  him  so 
extensive  an  adventure  in  a  distant  country.    Ellery  even  trusted  him 
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to  sell  one-half  of  the  hrig.  Mercier  knew  and  trusted  him.  Perkins 
and  others  confided  very  largely  to  him.  Arismendi  proposed  to  con- 
fide $50,000  to  him.  These  numerous  instances  of  confidence  are  the 
strongest  evidence  of  previous  good  character.  The  testimony  of  his 
acquaintances  after  he  returned  to  the  United  States  is  important  con- 
firmatory evidence  of  the  assumption  that  he  was  a  man  worthy  of  con- 
fidence and  credit.  The  fidelity  with  which  he  adhered  to  and  asserted 
the  interests  of  the  claimants,  and  his  promptness  in  transmitting  to 
each  what  he  saved  from  seizure  and  loss,  confirm  this  view  of  his 
character.  In  all  his  letters,  before  and  after  the  period  of  the 
seizure,  to  his  principals,  there  is  not  a  trace  of  anything  tending  to 
contradict  his  protest  at  Arequipa  and  before  Commodore  Conner,  or 
that  is  inconsistent  with  the  oaths  of  the  seamen  and  others  on  board 
the  brig  or  with  him  at  Sitana. 

It  may  be  claimed  that  the  certificate  of  Smith,  alleged  to  have  been 
obtained  by  Lord  Cochrane,  is  inconsistent  with  his  oath.  The  cir- 
cumstances under  Vhich  this  was  obtained  do  not  distinctly  appear. 
But  this  paper,  neither  in  date,  locality,  nor  amount  on  its  face,  relates 
to  the  money  taken  from  Smith  at  Sitana.  Even  the  year  is  not  given, 
nor  the  name  of  the  person  seizing. 

If  Smith  had  sought  to  defraud  his  employers,  the  seizure  by  order 
of  Lord  Cochrane  afforded  an  opportunity  to  make  a  misrepresenta- 
tion concerning  its  amount  not  readily  detected.  It  is  suggested  that 
Smith's  protest  is  contrary  to  Arismendi's  letters  and  books.  It  is 
certainly  true  that  it  differs  from  his  letters,  but  these  are  not  con- 
firmed by  an  oath,  or  consistent  with  each  other.  If  taken  as  genuine, 
they  establish  a  purpose  of  committing  extensive  frauds  upon  his  gov- 
ernment, which  must  forever  render  questionable,  if  it  does  not  inval- 
idate, whatever  he  might  affirm.  If  his  books,  as  related  by  one 
witness,  show  that  he  charged  Smith  with  the  money  for  one-half  the 
brig  and  advances,  they  contradict  his  statement  that  he  bought  and 
paid  Mercier  for  the  same.  It  is  not  proved  that  they  show  he  was 
credited  with  the  brig.  If  he  really  purchased  of  Mercier,  and  sold 
to  Abadia,  as  he  certifies,  and  is  sworn  to  by  one  witness  as  entered 
on  his  books,  then  his  making  a  claim  upon  Smith  in  his  own  name 
for  the  services  of  the  brig,  was  a  fraud  warranting  his  being  dis- 
credited ever  afterwards.  If  Smith  had  wrongfully  paid  to  Ellery 
and  others  money  in  which  Arismendi  had  an  interest,  he  could  have 
recovered  of  them  or  of  Smith.  When  he  was  at  Boston,  Abadia 
and  others  were  alive,  from  whom  the  facts  could  have  been  collected. 
If  he  had  sued  Ellery,  he  could  have  sworn  Smith  and  proved  the 
facts.  The  value  of  the  cargo  at  Canton  is  not  questioned.  Nor  is  it 
denied  under  oath,  if  in  any  form,  that  Perkins  &  Co.,  and  others, 
actually  shipped  the  goods  at  Canton  as  stated  in  the  bills  of  lading. 
Nor  is  it  attempted  to  be  proved  that  Smith's  accounts  of  sales  of  the 
cargo  and  expenses  are  untrue.  No  proof  is  offered  to  show  that  he 
defrauded  any  one  of  the  persons  recognized  by  him  as  interested. 
But  it  is  asserted  that  he  attempted  to  defraud  the  Chilean  government 
to  a  large  amount  for  the  benefit  of  Arismendi,  and  then  defrauded 
him  out  of  it,  not  for  his  own  benefit,  but  to  enrich  his  American 
employers.    This  double  fraud  cannot  be  admitted  without  proof,  nor 
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npon  the  statements  of  one  who  stands  self-impeached  like  Arismendi. 
It  is  against  the  rules  of  probahilitj  that  even  a  bad  man  would  com- 
mit double  frauds  for  the  benefit  of  others.  This  case  is  rendered  the 
more  improbable  when  a  person  of  means  incurs  a  personal  liability, 
susceptible  of  being  asserted  in  a  court  of  justice,  for  so  doing.  Con- 
clusions adverse  to  honesty  and  interest  cannot  be  admitted  without 
proof.  Arismendi's  interested  statements  have  not  even  the  sanction 
of  his  own  oath.  While  his  assertions  are  inconsistent  with  one 
another,  and  his  own  acts.  Smith's  remain  unshaken,  and  supported 
and  confirmed  by  his  acts — and  the  evidence  of  this  about  him  during 
the  whole  transaction. 

In  the  description  of  the  contents  of  Arismendi's  license,  and 
Smith's  contract  with  him,  there  seem  to  be  no  confiicting  statements. 
Arismendi,  in  his  letters  of  instruction  to  Helme,  and  Irriberri,  and 
Inclan,  admits,  what  Smith  states,  that  he  had  not  performed  on  his 
part  by  putting  on  board  the  $50^000  which  he  promised  for  the 
adventure.  Smith's  receipt  to  Lascano  authorizes  •him  to  apply  the 
171,000  to  discharge  the  balance  which  Arismendi  owed  him  on  ac- 
count, and  this  Arismebdi  has  not  disputed.  The  long  note  at  the 
bottom  of  Smith's  receipt  cannot  control  its  effect.  Lascano  does  not 
swear  that  it  was  true,  or  that  he  so  understood  it  when  he  signed  it. 
Until  Smith  is  made  a  party  to  it,  and  consented  to  its  contents,  it 
could  not  control  the  receipt.  It  is  out  of  the  ordinary  course  of  busi- 
ness^ and  no  reason  is  assigned  for  this  attempt  to  change  the  efiect 
of  the  receipt  by  an  unauthorized  addition.  It  is  sufficient  to  say  it 
was  unauthorized  by  Smith,  and  cannot  bind  him  or  his  employers. 
It  is  unnatural  to  suppose  that  Smith  would  consent  to  receive  an 
advance  on  a  contract  when  money  was  due  him  on  account ;  and  when 
Arismendi  was  admitting  in  writing  that  he  could  not  advance  as  he 
had  agreed,  it  is  not  reasonable  to  suppose  that  he  was  advancing 
$21,000  beyond  his  contract.  If  it  is  said  this  lar&;er  sum  included 
the  smaller,  it  may  be  answered  that  this  is  not  the  story  told  by 
Lascano's  note.  Why  Lascano  was  not  called  upon  to  swear  to  the 
facts,  instead  of  affirming  to  a  paper  he  had  signed,  is  unexplained. 
If  this  statement  of  Lascano  is  true,  then  Arismendi  in  his  letters 
has  stated  what  is  false,  which  will  warrant  the  treating  his  allega- 
tions as  a  nullity.  If  his  statements  are  untrue,  then  this  note  by 
Lascano  is  false.  Lascano's  note  couples  Abadia's  name  with  Aris- 
mendi, as  a  party  in  interest.  This  is  contrary  to  Arismendi's  alle- 
gations in  his  letters  of  instruction,  and  his  claim  at  Boston.  When 
Lascano,  in  1841,  acknowledged  his  signature  to  documents  showing 
the  interest  of  Abadia  in  the  full  equipments  and  cargo  of  the  Mace- 
donian, he  necessarily  contradicted  Arismendi's  pretence  of  a  claim, 
and  overthrew  his  own  note  at  the  foot  of  his  receipt  of  May  8,  1820, 
when  he  made  the  funds  belong  to  Arismendi.  Both  statements  cannot 
be  true;  as  he  only  ^'admits"  and  does  not  swear  to  what  is  stated, 
neither  can  with  propriety  be  credited. 

Chile  claims  that  Arismendi  owned  one  half  of  the  Macedonian, 
which  it  is  supposed  is  persuasive  evidence  that  the  cargo  might  be 
his,  in  whole  or  in  part.     Both  parties  claim  EUery  as  the  original 
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flonrce  of  title.     Chile  claims  that  Mercier  purchased  of  Smith  as 
EUery's  authorized  agent,  and  that  Arismendi  purchased  of  him. 

Before  this  claim  can  he  admitted,  it  must  he  shown  that  tjmith  had 
power  to  convey.  No  written  authentic  po^er  is  produced.  It  is 
only  shown  hy  Ellery  and  Smith's  statements^  each  of  which  must  he 
taken  together  as  a  whole.  If  their  admissions  are  resorted  to  and 
taken  together,  it  will  he  certain  that  Smith's  sale  was  conditional, 
and  that  Arismendi  had  no  interest,  and  that  the  vessel  and  cargo 
were  American  property.  There  is  no  satisfactory  proof  that  Mercier 
did  sell;  hut  if  he  did,  it  is  equally  proved  that  he  immediately  con- 
Teyed  to  Abadia.  This  would  render  his  claim  on  the  vessel,  and  on 
Smith  at  Boston,  an  attempt  to  obtain  pay  for  freight  a  fraudulent 
one.  No  proof  is  offered  to  show  that  he  paid  Mercier,  or  that  Abadia 
paid  him  for  the  brig.  It  is  strange  that  when  he  had  a  contract  for 
its  use  on  advancing  $50,000,  which  he  could  not  because  he  had  not 
the  means,  that  he  should  advance  $16,000  for  the  brig,  and  $3,500 
for  expenses,  and  still  forfeit  his  contract  with  Smith,  which  was  an 
advantageous  one.  No  excuse  is  offered  for  selling  to  Abadia  as  soon 
as  he  purchased,  nor  is  the  account  book  of  either  offered  to  prove  the 
sale.  If  they  were  partners  and  the  brig  was  to  be  partnership 
property,  according  to  Lascano's  statement,  then  it  would  have  been 
conveyed  to  both  by  Mercier.  But  if  all  conveyed  to  Arismendi,  he 
would  have  conveyed  only  half  to  his  partner.  If  either  or  both  pur- 
chased out  Mercier's  interest,  it  is  strange  that  neither  Smith  nor  any 
one  on  board  knew  it.  If  Smith  had,  it  is  remarkable  that  he  did  not 
allude  to  it  in  some  of  his  letters  to  Ellery  or  some  other  person.  If 
he  had  known  of  this  transfer  his  accounts  with  reference  to  ship's 
expenses,  &c.,  would  have  been  kept  with  the  new  owner,  instead  of 
Mercier  and  Ellery.  His  account  book  would  not  have  been  destitute 
of  an  entry  showing  the  interest  of  Arismendi  or  Abadia,  if  he  had 
known  them,  or  either  of  them,  to  have  had  an  interest,  nor  would 
Heron  and  Howe  probably  have  been  ignorant  of  it.  Both  Smith  and 
Mercier  are  silent  on  the  subject  of  Mercier's  sale,  while  Smith  writes 
Ellery  he  means  to  make  his  shipment  at  Canton  equal  to  Eilery's. 
The  evidence  conclusively  repels  the  idea  that  Arismendi  or  Abadia 
had  any  interest  in  the  vessel ;  consequently  the  inferences  attempted 
to  be  drawn  from  that  supposition  by  Chile  entirely  fail.  Without 
taking  the  confessions  proving  the  goods  and  silver  to  be  American 
property,  title  in  the  brig  cannot  be  shown  out  of  Ellery,  the  original 
owner. 

The  certificate  of  Gleneral  Miller  in  1831,  that  it  was  said  Abadia 
owned  the  silver,  and  the  petition  of  Abadia  in  1829  to  verify  certain 
sums,  and  of  his  attorney  in  1831  to  prove  Smith's  handwriting  by 
comparison,  are  no  proof  of  the  ownership  of  the  silver  seized.  The 
same  is  true  of  the  papers  referred  to  and  certified  in  the  case  of  Mrs. 
Abadia  in  1841,  whicn  relate  to  transactions  between  May  and  No- 
vember, 1822.  The  authority  from  the  custom-house  to  Smith,  under 
date  of  November  22,  1821,  though  not  shown  to  have  been  obtained 
or  used  by  him,  does  not  confirm  the  idea  that  any  third  person  was 
the  owner.  It  expressly  says  he  is  to  remain  subject  to  liabilities  he 
is  under,  though  security  is  waived  on  account  of  the  payment  Aris- 
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xnendi  had  made  to  the  treasury.  If  Smith  entered  his  goods  under 
Arismendi's  arrangement,  it  would  be  indemnifying  the  latter  for  his 
advances  to  the  government,  which  would  not  prove  him  the  owner  of 
the  goods.     At  Boston  Arismendi  did  not  claim  he  was  owner. 

The  allegation  of  Fernandez  that  he  had  seen  the  deposition  of 
Smith,  in  certain  sworn  proceedings^  declaring  that  the  cargo  of  the 
Macedonian  belonged  to  Arismendi  and  Abadia,  if  true,  does  not 
prove  that  it  was  so.  But  he  does  not  swear  that  he  knew  the  affida- 
vit to  be  genuine,  and  that  Smith  had  so  sworn.  It  is  strange,  indeed, 
if  there  was  such  an  affidavit  by  Smith,  in  sworn  proceedings,  that 
the  proceedings  containing  it  are  not  produced  with  it.  The  story 
that  the  cargo  belonged  to  Arismendi  and  Abadia  is  rebutted  by 
Arismendi's  own  letters  and  statements  at  Boston. 

Though  Yalere  certifies  that  Arismendi  and  Abadia  were  the  prin* 
cipal  persons  interested  in  the  business  of  the  arrival  and  sale  of  the 
cargo  at  Arica,  he  does  not  state  or  pretend  that  they  were  owners. 
He  does  not  state  how  he  knew  what  he  certifies,  nor  does  he  give 
any  idea  in  what  respect  they  were  interested,  whether  as  consignees 
or^otherwise.  He  was  a  dependant  of  the  persons  employed  by  Smith 
to  make  sales,  and  is  not  likely  to  have  been  well  informed  on  the 
subject  of  ownership. 

Balderrama,  who  seized  the  silver,  does  not  swear  to  its  ownership, 
though  he  heard  the  muleteers  say  that  it  belonged  to  Arismendi  and 
Abadia.  Hearsay  evidence,  like  this,  can  be  of  no  avail  in  deter- 
mining the  question  of  title.  To  have  been  candid,  he  should  have 
stated,  as  appears  in  the  receipt  he  gave,  that  the  possessor  of  it  told 
him  at  the  time  that  it  belonged  to  American  citizens. 

Figuerroa  drops  Arismendi,  and  makes  Abadia  the  principal  owner 
of  the  Canton  enterprise,  in  connexion  with  various  Spaniards  in 
Peru  ;  professes  to  be  certain  concerning  the  voyage,  and  perhaps  he 
intends  to  be  so  as  to  the  ownership  of  the  cargo.  He  makes  Smith 
sail  under  orders  he  received  from  Abadia,  and  that  he  left  Callo  in 
the  night  to  avoid  the  Chilean  blockading  squadron,  and  returned 
in  the  night  for  his  register  which  he  had  left.  These  last  allegations 
are  expressly  contradicted  by  Commodore  Downes.  Figuerroa  says 
Abadia  and  the  other  owners  complained  of  Smith's  allowing  the 
money  to  be  captured,  though  he  heard  none  as  to  the  goods  being 
taken  into  the  interior  at  the  same  time  that  Smith  was  reputed 
Abadia's  agent.  The  allegations  of  this  witness  are  not  sustained  by 
any  other.  Abadia  does  not  appear  ever  to  have  made  any  such  claim 
as  he  states.  It  is  not,  reconcilable  with  Arismendi's  statemets,  nor 
with  the  acts  of  Smith  or  any  of  the  parties  at  the  time. 

The  letters  of  Arismendi  to  his  agents  Helme,  Irriberri,  and  Inclan, 
are  not  properly  proved  to  make  them  evidence.  In  them  he  does  not 
declare  that  he  was  the  owner  of  either  vessel  or  cargo.  His  declara- 
tions are  consistent  with  the  character  of  a  consignee,  which  Smith, 
in  one  of  his  letters  to  Howe,  proposed  to  make  him  and  Abadia.  His 
unsworn  statements  are  not  the  kind  of  evidence  to  prove  property 
in  himself  without  concurring  and  corroborating  circumstances.  The 
testimony  elicited  from  J.  Orlando  and  Lafres,  two  of  the  crew  of  the 
Macedonian,  by  the  authorities  of  Lima,  negative  the  idea  that  Aris- 
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mendi  or  Abadia  had  any  interest  in  the  vessel  or  cargo.  Orlando 
considered  Smith  the  owner,  and  Lafres  that  the  cargo  was  landed 
at  Arica  for  him  to  sell.  Law's  statement  of  what  Arismendi  informed 
him  is  no  evidence  to  prove  anything  against  others.  The  same  may 
be  said  of  Ypino's  account  of  having  seen  what  was  to  him  proof  of 
something  not  named  in  Arismendi's  books.  Izcne  deposes  that  he 
had  evidence  that  Arismendi  was  agent  for  the  Macedonian,  but  did 
not  know  whether  he  had  any  direct  interest  or  not.  Argate's  cer- 
tificate concerning  the  account  of  the  Macedonian,  and  the  rough 
statement  of  accounts  between  Arismendi  and  Abadia,  is  no  evidence 
concerning  the  ownership  of  the  brig  or  cargo  as  against  any  body 
except  Arismendi.  It  amounts  to  no  more  than  Howe's  belief  that 
EUery  owned  the  vessel,  and  be  and  others,  named  in  the  invoices, 
owned  the  cargo,  and  that  he  had  no  knowledge  that  Arismendi  or 
Abadia  had  an  interest  in  either,  or  had  paid  any  of  the  brig's 
expenses,  although  he  was  Smith's  nephew  and  much  connected 
with  the  business.  In  the  whole  of  the  evidence,  on  the  part  of 
Chile,  there  is  no  positive  proof  of  ownership  of  vessel  or  cargo. 
There  in  very  little  but  what  is  entirely  consistent  with  the  owner- 
ship  being  in  EUery  and  others,  as  stated  by  the  claimants.  It  must 
be  admitted  that  Smith  knew  the  whole  facts.  If  he  stated  them 
truly,  then,  beyond  all  question,  the  vessel  and  cargo  (except  Payna's 
interest)  were  owned  exclusively  by  Americans.  He  swears  so  in  the 
most  explicit  terms,  and  reiterates  it  under  oath  on  different  occa- 
sions, and  confirms  it  in  his  numerous  letters.  It  is  singular  if  Aris- 
mendi had  been  the  real  owner  of  one-half  of  the  vessel,  and  the  pro- 
prietor of  part  of  the  cargo,  that  not  one  letter  is  produced  or  proved 
as  having  passed  between  him  and  Smith  on  the  subject,  until  seven 
years  after  at  Boston.  Though  the  silver  is  seized,  and,  subsequently, 
a  portion  of  the  goods  and  vessel^  neither  Arismendi  nor  Abadia  are 
proved  to  have  used  any  exertion  to  save  either.  Neither  communi- 
cated with  Smith  ;  neither  seeks  to  participate  in  what  escaped  from 
seizure.  The  objects  of  Abadia,  his  attorney  and  widow's  movements, 
manv  years  after,  concerning  the  accounts  of  the  prize  sales  of  the 
Macedonian,  are  not  fully  disclosed.  Abadia  made  no  claim  on  Smith. 
His  letter,  from  on  board  the  United  States  ship  Franklin,  to  the  lat- 
ter, dated  December  12,  1823,  proves  that  their  affairs  were  all 
closed,  except  a  small  balance  which  he  believed  due  Smith,  and 
which  he  promised  to  pay.  That  letter  is  entirely  inconsistent  with 
the  supposition  that  Abadia  himself,  or  as  a  co-partner  with  Aris- 
mendi, had  any  interest  in  the  Macedonian  or  her  voyage  to  Canton. 
Except  the  unsupported  statement  of  Figuerroa,  there  is  no  evidence 
that  Abadia  ever,  in  any  form,  pretended  to  have  a  claim  to  the  silver 
seized  at  Sitana.  It  cannot  be  fairly  contended  that  he  had  any  inte- 
rest therein.  Aside  from  Smith's  oath,  the  l>i'iKis  established  to  be  in 
Ellery,  and  with  it,  one  half  is  in  Mercier.  Without  his  oath,  it  is 
proved  that  Perkins  &  Co.  shipped  a  large  amount  of  the  Canton 
cargo.  It  is  proved  that  Payna  and  others  there  shipped  on  their 
own  account,  and  Smith  on  account  of  Ellery  and  others.  Arismendi 
does  not  appear  to  have  been  known  there.  Smith's  evidence  puts 
aU  controversy  at  rest.     From  his  letter  to  EUery,  from  Canton,  it 
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may  be  inferred  that  he  had  not  determined  for  a  certainty  to  retnm 
to  Pern.  He  had  no  funds  with  him  belonging  there.  Bat,  by  Cash- 
ing's  advice,  he  purchased  for  the  South  American  market,  and 
others  shipped  there  subject  to  his  direction.  The  original  invoices 
and  contracts  are  now  produced. 

In  every  essential  particular  they  correspond  with  his  statements  in 
1821,  1822,  and  1828.  His  own  sales'  books  and  the  accounts  ren« 
dered  by  his  agents  are  produced.  He  makes  up  his  accounts  at  the 
time  according  to  the  invoices  and  sales,  transmits  them  to  his  prin- 
cipals, and  makes  remittances  accordingly.  He  calls  upon  Ellery  to 
demand  the  interference  of  our  Executive  and  of  Congress  upon  the 
ground  of  American  loss.  He  remits  large  sums  after  the  seizure  at 
Sitana.  Allowing  him  to  be  a  man  of  ordinary  capacity,  he  would 
not  have  done  so  if  he  had  believed  that  Arismendi  had  any  interest 
in  the  vessel  or  cargo.  He  would  not  have  paid  over  to  Ellery  and 
others  if  he  had  believed  Arismendi  had  an  interest,  because  he  would 
have  known  that  he  would  be  liable  to  respond  to  him.  If  Arismendi 
had  been  really  interested,  he  would  have  informed  Ellery  and  others 
in  his  letters  that  the  whole  loss  was  not  theirs,  but  that  it  was  in 
part  that  of  a  Spaniard.  It  is  impossible  to  believe  that,  from  the 
time  of  sailing  from  San  Bias  to  the  time  of  the  final  remittances  to 
Ellery  and  others,  no  one  heard,  verbally  or  by  letter,  of  this  large 
interest  claimed  for  Arismendi,  if  it  was  a  valid  one.  If  Arismendi 
had  been  interested,  why  is  it  that,  when  the  money  for  sales  was 
shipped,  from  time  to  time,  that  no  arrangement  was  made  by  him  to 
secure  the  amount  of  his  interest  in  a  separate  form?  Why  is  it  that 
he  did  not  apply  for  his  share  of  that  portion  of  money  which  was  on 
board  the  Constellation? 

From  Smith's  inserting  the  claim  of  American  ownership  in  the 
receipt  from  Balderrama,  and  in  his  protest  at  Arequipa,  it  is  clear 
that  he  understood  that  such  character  ought  to  protect  it  from 
seizure.  His  whole  course  shows  that  he  was  sufficiently  informed  to 
understand  and  appreciate  the  advantages  of  a  neutral  character.  It 
is  certain  he  relied  upon  them.  The  value  of  the  goods  was  much 
larger  than  the  silver.  When  the  silver  was  taken,  he  wished  to 
follow  it  to  whatever  place  it  might  be  taken.  But  he  did  not  wish 
to  leave  his  goods,  on  account  of  their  greater  value.  He  expressed 
the  belief  that  it  was  his  duty  to  stand  by  what  was  most  valuable. 
To  keep  both  together,  he  actually  proposed  to  Balderrama  to  take 
the  goods  also,  and  he  would  look  after  both  together.  This  was 
refused.  This  proffer  alone  is  the  strongest  possible  proof  that  he 
knew  the  goods  belonged  to  Americans,  and  that  their  neutral  char- 
acter would  protect  them  and  the  silver.  If  he  had  considered  them 
Spanish,  in  whole  or  in  part,  he  would  not  have  offered  to  put  the 
wnole  within  the  power  of  Lord  Cochrane.  He  must  have  relied  upon 
his  papers  and  living  evidence  to  establish  the  American  character  of 
his  property,  and  trusted  that  would  be  a  protection  with  the  admiral. 
If  not,  he  relied  upon  his  government  causing  justice  to  be  done  for 
the  whole. 

It  is  conceded  by  Arismendi  that  he  did  not  furnish  Smith  with  one 
dollar  for  the  voyage.    Unless  the  |71iOOO  which  was  due  Smith, 
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which  he  received  at  San  Bias,  can  be  treated  as  an  advance,  Chile 
cannot  and  does  not  pretend  to  show  that  Smith  received  any  thing 
from  him.  If  Arismendi  had  any  interest  whatever,  it  was  derived 
under  the  contract  with  Smith.  If  under  it  he  acquired  a  title  to  the 
property  purchased  by  Smith  in  Canton,  then  to  that  extent  he  would 
have  had  an  interest.  If  he  had  actually  advanced  money  to  Smith, 
and  the  latter  had  invested  it  in  goods  at  Canton,  to  that  extent  there 
would  have  been  a  Spanish  interest,  subject  to  be  regulated  by  the 
contract.  But  he  advanced  no  money.  If  Smith  had  purchased  on 
account  of  Arismendi,  or  on  their  joint  account,  then  to  the  extent  of 
that  purchase  the  goods  would  have  been  Spanish.  But  he  did  not 
do  either.  Not  one  particle  of  evidence  is  offered  to  show  that  he  did 
so.  On  the  contrary,  Smith  swears,  and  is  confirmed  by  others  and 
the  original  invoices  and  papers,  that  every  dollar  was  shipped  on 
American  account,  except  Payna's  shipment.  Smith  used  the  money 
of  Mercier  and  the  Boston  shippers  to  purchase,  and  the  residue  was 
made  up  by  merchants  resident  at  Canton,  all  of  whom  were  Ameri- 
can, except  the  Hong  merchant  Payna. 

It  will  be  conceded,  by  those  acquainted  with  the  universal  law 
known  among  merchants  of  all  countries,  that  a  contract  requiring 
something  to  be  performed  by  both  parties,  if  unperformed  by  either, 
can  confer  no  interest  in  property  or  right  of  action.  Arismendi,  by 
agreeing  to  furnish  Smith  $50,000  to  invest  in  Canton,  acquired  no 
rights  in  what  Smith  might  purchase,  unless  he  actually  gave  him 
the  money.  He  could  acquire  no  interest  in  the  purchase,  nor  right 
of  action  for  damages,  unless  he  performed  the  condition  on  his  part 
by  advancing  the  |60,000.  His  failure  to  do  so  would  entitle  Smith 
to  an  action  for  loss  of  profits  and  the  delay  which  Arismendi's  failure 
occasioned.  By  the  very  nature  of  the  contract,  the  first  condition 
w^as  to  be  performed  by  the  latter.  Had  he  done  so,  then,  if  Smith 
had  performed  on  his  part  and  made  the  investment  in  Canton,  Aris- 
mendi would  have  had  an  interest  which  might  have  been  liable  to 
seizure  and  confiscation.  But  if  he  had  actually  received  the  money 
and  had  not  invested  it  according  to  contract,  but  had  loaned  it,  or 
used  it  to  pay  debts,  and  Smith  had  purchased  on  his  own  credit, 
Arismendi  would  not  have  acquired  any  interest  in  his  purchase,  and 
the  property  would  have  been  free  from  Spanish  character.  He  would 
have  been  liable  to  an  action  for  the  breach  of  his  contract  and  for  the 
money  advanced.  As  Arismendi  did  not  advance  any  money,  and 
no  ^oods  were  purchased  on  his  sole  or  joint  account  in  China,  he  had 
no  interest  in  the  cargo  or  its  proceeds.  The  whole  belonged  to  the 
actual  shippers,  who  were  all  Americans  but  Payna. 

The  want  of  attention  to  the  legal  effect  of  Smith's  contract  with 
Arisniendi  has  occasioned  the  principal  confusion  in  this  case.  The  acts 
of  Arismendi,  after  his  failure  to  perform  on  his  part,  may  have  been 
the  means  of  misleading.  He  may  have  misunderstood  his  rights  and 
acted  from  a  misconception  of  them,  or  from  an  expectation,  if  he  should 
render  Smith  good  service,  that  the  latter  might  allow  him  to  share  in 
the  profits  o(  the  voyage,  although  he  had  failed  to  perform  on  his  part. 
The  whole  course  of  Smith's  conduct,  however,  shows  that  when  Aris- 
mendi failed  to  advance  the  $50,000,  he  considered  the  contract  at  an 
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end.  It  is  not  certain,  however,  whether  Arismendi  received  any 
notice  from  him  to  that  effect.  There  is  no  proof  of  any  act  of  Smith's 
at  Canton,  or  after  his  return,  showing  that  he  considered  the  contract 
in  force.  But  Arismendi 's  letters,  if  genuine,  indicate  that  he  con- 
sidered it  in  force,  or  expected  to  derive  some  advantage  from  it.  No 
such  claim  or  pretence  was  made  to  Smith  or  admitted  by  him.  What 
views  Arismendi  may  have  had  of  his  rights  it  is  impossible  now  to 
ascertain.  He  may  have  thought  his  advance  to  the  Spanish  govern- 
ment in  danger,  and  wished  to  realize  the  amount  of  the  duties  on 
Smith's  cargo  and  to  profit  by  his  license.  This  may  account  for  his 
acts.  He  may  also  have  entertained  erroneous  opinions  concerning 
his  rights  under  the  contract,  and  believed  that  he  had*  an  interest  in 
the  cargo.  His  course  after  the  arrival  of  the  brig  indicates  that  he 
had  been  led  to  a  more  accurate  appreciation  of  his  rights.  From 
Smith's  charging  duties  in  some  of  his  bills  and  in  others  not,  it  is  in- 
ferable that  one  portion  of  the  goods  was  dutiable  and  the  other  free. 
It  appears  that  the  whole  duties  amounted  to  over  $34,000,  as  stated 
at  the  custom-house.  Whether  Smith  paid  these  to  the  government 
or  to  Arismendi  is  not  shown.  In  Boston  Arismendi  did  not  claim 
these  duties,  but  the  value  of  the  license  and  half  of  the  vessel  and  her 
earnings.  Smithy  by  charging,  appears  to  have  paid  somebody. 
Whether  Smith  ought  to  have  paid  Arismendi  under  the  contract  for 
the  license  or  otherwise  is  not  in  this  case  a  material  question.  It 
does  not  bear  upon  the  question  of  the  nationality  of  the  property.  It 
may  or  may  not  be  true  that  Smith  availed  himself  of  the  license. 
There  is  no  act  of  his  showing  how  this  is.  At  Boston,  when  Aris- 
mendi claimed  for  the  license.  Smith  replied  that  if  he  ought  to  allow 
him  for  it  that  his  failure  to  advance  the  $50,000  and  the  loss  by  delay 
were  more  than  sufficient  to  overbalance  the  claim.  It  should  not  be 
inferred  that  Arismendi  would  lose  the  $25,000  he  had  paid  for  license 
if  Smith  did  not  pay  him.  He  had  the  written  obligation  of  the 
Spanish  government  to  treat  this  as  a  loan  as  well  as  the  other  ad- 
vance of  $150,000.  If  anything  ought  then  or  now  to  be  paid  Aris- 
mendi, on  account  of  the  supposed  use  of  the  license^  it  is  a  matter 
resting  solely  in  contract  between  him  and  Smith,  and  can  in  no 
respect  change  the  character  of  the  property  from  American  to  Spanish. 
If  Smith  withheld  his  rights,  the  laws  were  open  to  Arismendi.  That 
the  latter  should  assert,  seven  years  after,  an  invalid  claim  on  Smith, 
will  not  appear  strange  to  those  who  recollect  his  written  instructions 
to  his  agents  to  defraud  his  own  government  to  a  very  large  amount. 
That  fact  alone  is  quite  ample  to  settle  the  question  concerning  his  in- 
tegrity of  character.  He  nad  a  personal  interest  in  asserting  and 
maintaining  a  claim  in  this  matter.  But  what  motive  had  Smith  in 
misrepresenting  the  facts  or  deceivins  Ellery  and  others?  He  had  an 
interest  in  not  showing  the  latter  to  have  a  larger  ono  than  really  be- 
longed to  them.  If  he  made  it  too  large  his  own  purse  must  f^uffer. 
Not  so  if  he  made  it  too  small.  In  that  case  he  might  reserve  to  himself 
the  surplus.    If  he  had  been  dishonest  he  would  have  been  likely  to 

fretend  some  other  interest  to  Ellery  and  others  to  shelter  his  fraud, 
f  honest,  he  would  have  of  course  disclosed  the  interest  which  he 
must  recognize  and  make  good  as  far  as  means  should  come  to  bis 
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hands.  Smith's  personal  interest  in  the  China  cargo  was  small.  His 
commissions  on  it  were  his  only  other  interest.  Had  Arismendi  per- 
formed his  contract  it  would  probably  have  been  to  Smith's  personal 
advantage,  under  his  contract  with  Ellery,  referred  to,  and  his  special 
privileges  consented  to  by  the  former.  It  would  have  been  more  to 
the  interest  of  EUery.  Smith  had  no  personal  motive  in  disavowing 
Arismendi's  interest  if  he  really  had  one.  If  such  really  existed,  then 
Smith,  without  any  adequate  motive  except  to  enrich  Ellery  and 
others,  has  been  denying  it,  and  making  oath  to  his  statements,  con- 
cealing it  in  his  letters  to  his  employers,  and  making  himself  per- 
sonally liable  to  Arismendi.  It  would  have  been  both  natural  and 
wise,  if  such  an  intA*est  really  existed,  for  Smith  to  have  communi- 
cated that  fact  to  Ellery  if  not  to  the  other  shippers.  But  by  his  oath, 
by  his  acts  and  correspondence,  he  has  said  no  such  interest  existed. 
Heron,  Howe,  and  others  about  him,  enjoying  the  best  possible  means 
of  knowinff  the  truth,  all  confirm  Smith's  statements. 

The  evidence  offered  by  the  claimants  confirms  the  presumption 
raised  by  the  possession  of  the  silver  when  seized.  Chile  has  not  ad- 
duced sufficient  to  overpower  either  these  facts  or  the  presumption, 
much  less  both  together.  The  proof  shows  the  whole  value  of  the 
silver  taken  at  Sitana  was  $70,400.  The  amount  of  the  interest  of 
Payna  is  stated  in  his  account  by  Smith  at  $800.  This  is  larger  than 
one  memorandum  made  by  Smith,  and  is  the  most  favorable  for  Chile. 
Deduct  this  sum  and  it  leaves  $69,600,  which,  in  my  opinion^  drawn 
from  the  evidence  submitted,  belonged  to  American  citizens.  The 
paoers  handed  me  are  herewith  returned. 

1  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

R.  H.  GILLETT,  SoUcUor. 

Hon.  Jambs  Buchanan, 

Secretary  cf  State. 


Mr,  Buchanan  to  Mr.  CarvaUo. 

Department  of  Statb, 

Washington,  July  26,  1848. 

Sib  :  In  a  note,  under  date  the  27th  of  April  last,  I  had  the  honor 
to  inform  you  that  the  President  had  directed  the  papers  relating  to 
the  pending  claim  on  the  Chilean  government  in  the  case  of  the 
Macedonian  to  be  referred  to  Ransom  H.  Gillett,  esq.,  the  Solicitor  of 
the  Treasury,  for  his  report.  This  he  has  accordingly  rendered  to 
this  department,  and  a  copy  of  it  is  herewith  communicated.  The 
testimony  on  both  sides  appear?  to  have  been  maturely  and  impar- 
tially weighed  by  Mr.  Gillett.  The  conclusion  at  which  he  arrives  is 
that  sixty-nine  thousand  six  hundred  dollars  of  the  value  of  the  silver 
seized  in  the  valley  of  Sitana  belonged  to  citizens  of  the  United  States. 
In  this  opinion  the  President  entirely  concurs,  and  consequently  hopes 
that  the  Chilean  government  will  at  once  make  provision  for  the  pay- 
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ment  of  the  principal  sum,  with  interest  from  the  date  of  the  seizure. 
If,  as  is  presumed  to  be  the  case,  you  are  authorized  to  enter  into 
stipulations  upon  the  subject,  I  shall  be  happy  to  receive  your  pro- 
posals at  an  early  day.  With  a  view,  however,  to  remove  all  cause 
of  misunderstanding  between  our  two  governments,  which  have  so 
many  motives  for  cherishing  mutual  good  will,  it  is  desirable  that  the 
few  other  claims  of  citizens  of  the  United  States  on  the  government 
of  Chile  should  be  included  in  the  arrangement.  I  should,  therefore, 
be  gratified  to  learn  that  your  powers  also  extend  to  them. 

I  avail  myself  of  this  occasion,  sir,  to  oflfer  to  you  renewed  assur- 
ances of  my  very  high  considerations. 

JAMteS  BUCHANAN. 

SeSor  Don  Manuel  Carvallo,  dtc.y  dkc. 


Mr.  Carvallo  to  Mr.  Biichanan. 

[Translation.] 

No.  17.]  Lb^ation  07  Chilb, 

Waakingtony  December  26,  1848. 

The  undersigned,  envoy  extraordinary  and  minister  plenipotentiary 
of  Chile,  has  taken  into  consideration  the  note  of  his  excellency,  the 
Secretary  of  State  of  the  United  States,  of  the  25th  of  July,  last,  and 
the  report  of  the  honorable  Mr.  Gillett,  Solicitor  of  the  Treasury, 
which  accompanies  it  as  the  basis  of  the  opinion  which  his  excellency 
has  formed  in  favor  of  the  claim  which  the  pretended  owners  of  the 
cargo  of  the  brig  Macedonian  have  made  on  the  government  of  Chile, 
under  the  protection  of  his  excellency,  for  a  sum  of  money  which  the 
Chilean  squadron  captured  in  the  valley  of  Sitana,  Peruvian  territ  >ry, 
in  the  month  of  May,  1821. 

The  undersigned  could  not  help  being  pained  that  his  excellency's 
numerous  engagements  should  have  compelled  him  to  confide  to  an- 
other person  the  examination  of  this  important  question,  for  he  was 
thoroughly  persuaded  that  if  his  excellency  had  himself  undertaken 
it,  as  he  promised  in  November,  1846,  it  would  now  be  terminated  to 
the  satisfaction  of  both  governments. 

Instead  of  this  the  undersigned  has  seen  that  in  that  report  upon 
which  his  excellency's  opinion  has  been  founded,  the  questions  have 
been  limited  (by  his  order)  **to  investigating  whether  the  money 
seized  belonged  to  American  citizens  in  whole  or  in  part,  and  if  in 
part,  what  amount;"  has  noticed  with  surprise  that  therein  various 
important  facts  are  confounded  and  others  are  distorted ;  those  which 
are  intimately  connected  with  one  another  are  detached  as  if  for  the 
purpose  of  depriving  them  of  their  strength  ;  of  others,  a  statement 
has  been  made  both  confused  and  incorrect ;  arguments  have  been 
feigned  in  the  name  of  the  undersigned  which  never  could  have  oc- 
curred to  him,  and  the  clearest  injunctions  of  international  law,  with- 
out which  it  is  not  easy  to  arrive  at  any  satisfactory  results  in  claims 
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of  this  kind,  have  been  entirely  disregarded.  The  undersigned  believes 
that  all  this  has  been  done  through  mere  inadvertence,  and  not  through 
indiscreet  partiality  unworthy  of  the  functionary  to  whom  his  excel- 
lency extended  the  high  confidence  of  examining  this  a£fair,  and  that 
he  was  actuated  by  a  rectitude  and  zeal  equal  to  those  which  his  ex- 
cellency would  have  appliei  if  more  urgent  duties  had  not  prevented 
him. 

.  Supposing  that  his  excellency  has  not  had  time  to  read  more  upon 
this  subject  than  the  report  of  the  Solicitor  of  the  Treasury,  the  unaer- 
signed  will  proceed  to  state  with  as  much  clearness  as  he  can  the  prin- 
cipal facts  established  by  the  documents  and  their  consequences,  which 
will  place  the  question  in  its  true  point  of  view ;  and  he  will  conclude 
by  calling  to  mind  the  principles  of  international  law  which  decide  it 
against  the  claimants. 

FacU. 

» 

1.  The  prise  claimed  was  made  in  May,  1821,  *  *  *  in  the 
valley  of  Sitana,  Peruvian  territory.  The  money  was  on  its  way  from 
the  port  of  Arica  to  the  interior  city  of  Arequipa,  where  the  Spanish 
army  was,  in  charge  of  Eliphalet  Smith,  captain  and  supercargo  of 
the  Macedonian;  Don  JosI  Suarez  Inclan,  agent  of  Don  Jos6  de 
Arismendi,  acting  partner  of  the  house  of  Abadia  and  Arismendi, 
called  the  Phillippine  Company.  Inclan  wrote  the  receipt  which  was 
signed  by  the  captor.  The  other  members  of  the  party  were  a  servant 
of  the  same,  Inclan  and  two  or  more  Peruvian  muleteers. — (See  the 
testimony  presented  by  the  claimants,  pages  49  to  59  of  the  collection 
of  documents  accompanying  the  first  memorial  of  the  undersigned, 
the  original  documents  legally  attested,  pages  243  to  267  of  the  same 
collection,  and  the  64th  and  73d  sections  of  the  ^'claimants'  testimony" 
in  the  report  of  Mr.  Gillett.) 

2.  This  money  was  the  product  of  the  sales  of  a  part  of  the  cargo 
of  the  Macedonian  landed  at  Arica  pursuant  to  a  special  license  of  the 
Spanish  government  obtained  by  Arismendi.  The  claimants  acknowl- 
edge the  permit  in  the  6th  section  of  their  demand. 

3.  Chile,  a  State  independent  in  fact  and  of  right  since  the  year 
1818,  was  then  at  open  war  with  Peru,  a  Spanish  colony  and  the  seat 
of  hostilities  ai^ainst  it.  In  the  memorial  communicated  to  the  De- 
partment of  State  on  the  28th  of  November,  1846,  the  undersigned  has 
mentioned  the  date  of  the  termination  of  the  defensive  war  of  ,Chile 
against  the  Spanish  government,  and  that  of  the  commencement  of 
the  offensive  war,  by  sending  to  the  coast  of  Peru  a  squadron  to  block- 
ade its  poi*ts  and  au  army  to  operate  on  land. 

4.  That  which  is  now  called  the  republic  of  Peru  was  then  a  mere 
Spanish  colony,  subject  to  the  severest  colonial  rule  recorded  in  the 
annals  of  legislation.  No  foreigner  could  enter,  contract,  or  traffic 
there  without  being  punished  with  the  loss  of  life  and  property. 
Even  when  he  bore  with  him  the  license  of  the  king  to  trade^ 
he  could  never  leave  the  ports  for  the  purpose  of  selling  his  merchan- 
dise. In  this  colony,  in  fine,  as  well  as  in  others  of  the  same  nation, 
if  any  foreign  vessel  arrived^  it  might  be  deemed  lost,  together  with 
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the  merchandise  which  it  might  have  on  hoard. — (Laws  1,  4,  5,  7, 
title  2T,  hook  9  of  thd  Collection  of  the  Law«  of  the  Indies ;  law  22, 
title  30,  and  law  11,  title  44,  of  the  same  book  9.^  It  is  clear,  then, 
that  without  special  license  from  the  king  of  Spam,  or  from  the  vice* 
roj  of  Peru,  neither  Captain  Smith  nor  the  American  brig  Mace- 
donian could  enter  the  Peruvian  ports,  and  much  less  go  beyond  those 
ports,  without  incurring  those  penalties,  and  that  if  in  reality  they 
entered  in  opposition  to  the  laws,  there  was  some  extraordinary  in- 
terest or  circumstances  in  the  belligerent,  and  in  the  person  who  took 
advantage  of  his  permission,  the  cause  of  which  it  is  proper  to  explain 
in  order  to  decide  upon  the  neutrality  of  the  vessel  and  cargo. 

6.  The  cause  of  tnis  infraction  of  the  colonial  laws  is  expressed  in 
the  solemn  contract  made  between  the  ministers  of  the  army  and  royal 
treasury  of  the  Peruvian  viceroyalty  and  Don  Job6  de  Arismendi,  on 
the  3d  of  November,  1819. — (See  the  authentic  copy  of  this  contract 
on  pages  75  to  82  of  the  collection  of  documents  already  quoted.)  It 
is  therein  said  that  the  government  had  addressed  an  invitation  to  the 
merchants  of  Lima,  on  the  14th  of  July  of  the  same  year,  in  order 
that  proposals  might  be  made  to  it ;  that  is  to  say,  in  order  that  specu- 
lating merchants  should  enter  into  agreements  with  it,  which,  by  con- 
ciliating private  with  public  interests,  might  procure  for  it  funds 
wherewith  to  sustain  the  war  in  which  it  was  engaged  witti  Chile. 
By  this  contract,  Arismendi  bound  himself  to  advance  to  the  govern- 
ment $150,000  in  cash,  on  account  of  the  custom-house  duties,  at  the 
rate  of  30iper  cent.,  which  might  be  chargeable  on  the  cargoes  of 
Asiatic  or  European  goods,  which  he  was  allowed  to  introduce  at  the 
port  of  Callao,  m  vessels  under  any  flag,  and  also  to  make  a  present 
of  $50,000.  By  means  of  these  licenses,  the  exhausted  Peruvian 
treasury  raised  funds  *to  support  the  war  with  the  republic  of  Chile. 
That  Arismendi  punctually  paid  these  sums  cannot  be  placed  in 
doubt. 

1.  Because  the  government  was  not  in  a  situation  to  dispense  with 
them,  and  in  case  of  resistance,  it  held  an  executory  contract  where- 
with to  compel  the  debtor,  the  most  powerful  house  in  Spanish 
America. 

2.  Because  if  they  had  not  been  paid,  the  second  license,  which  he 
solicited  to  introduce  his  cargoes  into  Arica  and  other  ports,  would 
not  have  been  granted  to  him  as  it  was  granted. — (See  the  autograph 
letter  of  Mr.  Lavalle,  governor  and  |)olitical  chief  of  the  department 
of  Arequipa,  page  242,  of  the  collection  of  documents  quoted  ) 

3.  'And  because  the  same  Spanish  government  acknowledged  the 
payment  in  the  decree  of  the  23d  November,  1821,  by  which  permis- 
sion was  given  '*  to  Arismendi  and  the  captain  and  supercargo  of  the 
Macedonian,  Don  Eliphalet  Smith,"  to  reship  for  San  Bias  or 
Acapulco  some  goods,  and  export  the  sum  of  $5,000.  This  decree 
concludes  in  these  words:  '' Granted  for  the' reasons  alleged,  notwith- 
standing the  positive  prohibitions  against  it,  upon  the  precise  condi- 
tion of  paying  the  duties  stipulated  in  the  contract,  (page  such  a  one,) 
without  requiring  security,  because  the  treasury  is  secured  by  the 
$150,000  which  Don  JosI  de  Arismendi  has  advanced  Bamires  En- 
trambasaguas." 
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(8€e  the  prpof  legally  authenticated  in  page  311  of  the  collection 
.of  documents  before  quoted.) 

6.  The  contract  with  the  Spanish  government  was  apparently  con- 
cluded without  the  intervention  of  Captain  Smith  ;  but  this  is  of  no 
importance,  because  twenty-two  days  afterwards  it  received  his  full 
approbation  and  he  made  it  his  own.  In  factj  on  the  25th  of  the  same 
ifovember,  1819,  Captain  Smith  contracted  with  Don  Jose  de  Aris-. 
mendi  to  make  in  the  Macedonian  a  voyage  to  Canton,  for  the  purpose 
of  bringing  to  Callao  a  cargo  of  the.valiie  of  |20b,000.  In  this  part- 
nership contract  the  license  bought  by  Arismendi  of  the  viceroy 
figures  as  the  principal  capital.  It  expressly  stipulates  that  ''all  the 
persons  interested  are  to  incur  the  same  risk  in  the  voyage  from  its 
beginning  until  the  sale  of  the  cargo  at  Lima  ;  which  sale  was  to  be 
made  by  Arismendi."  ,  He  bound  himself  to  deliver  $50,000  at  San 
Bias,  for  the  purpose  of  augmenting  his  capitaL — (Contract  of  part- 
nership, inserted  in  pages  109  to  111  of  the  collection  of  documents 
already  quoted.) 

This  contract  has  not  been  placed  in  doubt,  because  Commodore 
Stewart,  a  decided  protector  of  the  proceedings  of  Smith,  transmitted 
it  with  his  official  note  of  the  21st  of  August,  1822,  without  which  it 
would  have  escaped  the  investigations  of  the  government  of  Chile. — 
(See  page  93  of  the  collection  of  documents  already  quoted.)  And 
although  the  said  commodore  tried  to  annul  it  upon  the  pretext  that 
Arismendi  had  not  delivered  the  $50,000,  which,  he  promised  to 
deliver  at  San  Bias,  such  a  pretext  is  as  false  as  it  is  insufficient  in 
law,  as  will  hereafter  be  shown.  It  suffices  to  say.  that  the  existence 
of  this  contract  is  so  far  proved  that  the  Solicitor  of  the  Treasury  has 
not  dared  to  deny  it,  and  has  contented  himself  with  repeating  the 
arguments  of  Commodore  Stewart. 

7.  The  neutrality  of  Captain  Smith  and  of  the  brig  Macedonian  was 
already  superfluously  jeoparded,  by  that  which  has  been  stated,  (much 
being  omitted  for  the  sake  of  brevity,)  when  a  new  contract  came  to 
convert  the  Spanish  house  of  Abadia  and  Arismendi  into  an  owner  of 
a  moiety  of  the  vessel,  freight,  &c.,  and  Smith  into  a  partner  or  agent 
of  the  same.  This  fact,  which  the  claimants  do  not  mention  in  their 
demand,  nor  Smith  in  his  protests,  and  which  would  have  b§en  for- 
ever hidden  if  the  original  documents  had  not  been  discovered  in 
Boston,  in  the  power  of  Mr.  Larranaga,  attorney  of  the  widow  of 
Abadia,  or  of  her  lawyer,  Mr.  Carlisle,  who  threaten^ed  the  claimants 
with  a  suit,  is  now  proved.  The  undersigned  will  pursue  the  state- 
ment to  the  point  where  it  is  left  by  the  Solicitor  of  the'Treasury. 

This  functionary  acknowledges,  in  the  report  made  to  his  excellency, 
that  a  moiety  of  the  Macedonian  was  sold,  with  sufficient  authority 
from  her  owners,  at  Boston,  by. Captain  Smith,  to  Mr.  Philip  Mercier, 
then  residing  in  Lima  ;  and  he  bases  his  opinion  not  on  the  protest  of 
Smith,  which,  according  to  the  recollection  of  the  undersigned,  makes 
no  mention  of  such  a  sale,  but  upon  the  last  statement  of  the  claim- 
ants, which,  in  substance,  is  the  principal,  and,  perhaps,  the  only  sup- 
port of  all  his  arguments  and  opinion.  In  his  judgment  Mercier  is 
unquestionably  the  owner  of  one-half  of  the  vessel.  Well,  then,  this 
fiame  Mercier  transferred  all  his  share  and  rights  to  Don  Jose  de  Aris 
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mendi,  in  continuation  pf  the  same  original  contract,  which  served  for 
him  as  a  title  of  owncrsTltp  ;  he  sold  that  which  he  possessed,  and  he 
confessed  to*  have  received  the  price  ;  circamstances  which  the  Solicitor 
denies,  perhaps  hecause  he  did  not  carefully  read  the  proof  which 
accompanied  the  first  memorial.  The  signatures  to  this  contract,  the 
original  of  which  is  now  transmitted,  and  the  transfers  tliereon,  called 
hy  the  Solicitor  of  the  Treasury  certificates  or  dedaraiions  not  under 
oath,  as  if  the  laiv  of  the  place,  or  that  of  custom,  required  this  in  such 
commercial  transactions,  have  heen  recognized  under  oath —  * 

1.  By  Mr.  Eichard  J.  Cleveland,  of  Burlington,  Npw  Jersey,  a 
friend  and  correspondf>nt  of  Smith,  Mercier,  and  Arismendi,  and  who 
knew  of  the  contract. 

2.  The  signatures  of  Mercier  have  been  proved  by  Mr.  Frederick 
Wm.  Brune,  of  Baltimore,  a  member  of  the  mercantile  house  of  which 
Mercier  was  the  agent  in  l^orto  Bello ;  and  by  Mr.  James  Hamilton, 
an  officer  of  the  United  States  in  the  custom-house  at  Baltimore, 
where  there  are  still  signatures  of  his,  ^hich  the  affiant  has  been  care- 
ful to  compare,  in  order  to  proceed  with  greater  prudence. 

3.  The  signatures  of  Smith  have  been  proved  by  Messrs.  William 
D.  Sohier  and  Henry  Farnum,  of  Boston,  executors  or  lawyers  of  the 
claimants,  EUery  and  Smith. — (See  the  bundle  of  doenments  now 
transmitted,  marked  A.) 

This  same  fact  is  furthermore  strengthened — 

1.  By  the  transfer  which,  on  the  same  4th  of  December,  1819,  (the 
-day  of  the  cession  of  the  moiety  of  the  vessel,)  Mercier  made  to  Smith, 
and  the  latter  to  Arismendi,  of  all  his  rights  or  shares  in  the  adventure 
of  the  Macedonian  on  her  voyage  from  Pico  to  Guayaquil^  and  back 
to  Callao. — (See  the  letter  order  of  Mercier  to  Don  Stephen  Jos^ 
Amador,  of  Guayaquil,  endorsed  by  Captain  Smitb  to  Arismendi, 
the  signatures  on  which  have  been  recognized  by  the  persons  before 
mentioned.     Bundle  of  documents  A.) 

2.  By  the  original  correspondence  of  the  first  owner  of  the  Mace- 
donian and  the  party  principally  interested  in  the  claims  against 
Chile,  Mr.  John  S.  Ellery,  who,  after  informing  Don  Joa£  de  Aris- 
mendi that  Captain  Smith  refuses  to  enter  into  a  settlement  of  ac- 
counts with  him ;  that  he  is  unwilling  to  acknowledge  him  as  the 
owner  of  half  the  vessel ;  that  to  obtain  the  settlement  due  him  he 
has  been  obliged  to  sue  Smith  ;  that  Arismendi  will  accomplish  noth- 
ing without  doing  the  same  ;  that  he  has  discovered  the  falsity  of  the 
statements  of  Smith  and  his  mate,  Howe ;  that  all  commnnicaiion 
with  him  has' already  been  broken  off,  and  that  they  only  have  inter- 
course through  the  lawyers  on  both  sides;  and  finally,  that  Smith 
was  seriouslv  ill  at  Quincy.  He  adds  the  following  in  the  last  letter, 
dated  at  Boston,  April  2,  1829 : 

**  With  respect  to  the  document  which  you  desire,  I  have  not  been 
able  to  procure  it,  although  I  have  again  seen  his  lawyer,  (Smith's.) 
He  says  that  he  (Smith)  co^uiders  you  as  really  the  otoner  of  half  the 
vessel,  and  that  he  also  considers  you  responsible  tor  the  expenses 
owed  by  Mercier,  and  that  the  latter  owed  him  a  large  sum. — (See  the 
bundle  herewith  transmitted,  containing  three  original  letters  of  El- 
lery, marked  B.)    These  letters,  recognized  under  oath  by  ifewrs* 
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Jonathan  H.  Cheney  and  Ignatius  Sargent,  citizens  of  Boston,  and 
familiar  with  EUery's  signature,  before  Mr.  Thomas  A.  Dexter,  no- 
tary public  and  justice  of  the  peace  at  Boston,  throw  to  the  ground 
the  most  specious  arguments  of  the  Solicitor. 

3.  And  by  the  two  communications  of  Messrs.  W.  H.  Gardiner, 
son-in-law,  representative,  and  lawyer  of  the  claimant,  Colonel  Per- 
kins, and  Wm.  D.  Sohier,  executor  or  lawyer  under  the  will  of  John 
S.  Ellery,  or  of  Captain  Smith.  These  persons  therein  say,  very 
clearly,  to  Mr.  Carlisle,  a  lawyer  of  this  city,  that  they  abandon  half 
the  Macedonian  to  the  persons  represented  by  him.  With  these  ori- 
ginal notes,  the  lawyer,  Carlisle,  on  the  6th  of  May,  1848,  presented 
a  memorial  to  Mr.  McCuUoh,  First  Comptroller  of  the  Treasury  of 
the  United  States,  charged  with  paying  the  claimants  of  the  Peruvian 
indemnity,  requesting  that  the  half  of  the  Macedonian  adjudged  to 
Mercier  by  the  Attorney  General  of  the  United  States  might  be  de- 
livered to  him  as  the  representative  of  the  true  owner,  to  whom  Mer- 
cier had  transferred  his  share  at  a  proper  time,  proofs  of  which  he 
offered  to  present,  (which  he  could  not  do,  as  they  were  already  in 
the  power  of  the  undersigned.^  .  Mr.  Carlisle  abstained  from  naming 
the  real  owner,  from  motives  which  it  is  not  difficult  to  discover,  when 
it  is  observed  that  the  fears  of  that  gentleman  have  been  realized. 
The  person  whom  he  represented  is,  and  can  be  no  other  than,  the 
widow  of  Abadia,  whose  power  in  this  country  is  held  b^  Don  Juan 
Martin  Larranaga,  a  client  of  Carlisle.  If  his  excellency  is  interested 
in  discovering  the  truth,  as  it  is  not  permitted  to  the  undersigned  to 
doubt,  he  will  cause  to  be  requested  of  the  First  Comptroller  of  the 
Treasury  a  copy  of  the  memorial  of  Mr.  Carlisle,  and  of  the  afore- 
said notes  of  Gardiner  and  Sohier,  to  which  it  refers,  and  his  excel- 
lency will  begin  to  discover  the  heap  of  artifices  which  has  been  raised 
to  support  an  unjustifiable  and  shameful  claim. 

If,  despite  of  that  which  has  been  stated,  it  is  still  insisted  that 
there  was  no  bill  of  sale,  and  only. a  promise  of  sale,  the  undersigned 
will  take  the  liberty  of  reminding  his  excellency  that  the  title  of  Mer- 
cier, being  the  same  as  that  of  Arismendi,  if  the  claimants,  if  the 
United  States,  represented  by  the  Attorney  General  in  the  adjudica- 
tion of  the  Peruvian  indemnity,  and  if  even  the  Solicitor  of  the  Trea- 
sury^ whose  opinion  his  excellency  has  adopted  as  his  own,  have,  on 
the  strength  of  it,  acknowledged  the  right  of  Mercier,  and  if  the  right 
of  the  person  to  whom  he  assigned,  Arismendi,  or  that  of  Abadia, 
which  was  the  same  thing,  cannot  now  be  placed  in  doubt. 

His  excellency  will  also  recollect  th^t  the  invention  of  Captain. 
Smith,  to  which  the  Solicitor  of  the  Treasury  gives  credit,  that  Mer- 
cier could  not  transfer  his  half  of  the  vessel  to  a  Spaniard  or  a 
foreigner,  is  not  supported  either  by  the  original  contract,  the  only 
source  where  the  conditions  of  the  sale  are  to  be  sought,  nor  by  any 
other  document,  for  such  cannot  be  called  the  false  protest  (exclu- 
sively calculated  for  attempting  a  claim  for  the  vessel  and  cargo) 
drawn  up  on  board  the  Dolphin  on  the  20th  of  August,  1822,  fifteen 
months  after  the  capture  now  in  controversy,  nor  any  other  interested 
and  fraudulent  statement ;  that  it  has  not  and  could  not  have  any 
other  object  than  to  seek  to  defraud  the  Chilean  government  which 
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it  rightfully  captured  from  the  enemy,  or  from  him  who,  by  the  law 
of  nations,  is  so  reputed. 

His  excellency  will  recollect  that  ignorance,  at  least,  of  this  transfer 
of  property  cannot  be  alleged  by  Smith  :  1st,  because  it  is  not  credible 
that  there  should  have  been  such  reserves  on  the  part  of  Abadia  or 
Arismendi  towards  Smith,  who  lived  in  their  house  when  he  was 
ashore,  by  whom  he  was  constantly  employed  in  confidential  commer- 
cial adventures,  and  whom  they  had  just  taken  as  a  partner  in  busi- 
ness ;  and  it  is  as  little  probable  that  there  would  have  been  any  re- 
serve on  the  part  of  Mercier,  his  friend,  who  forthwith  left  that  country 
not  to  return  again  ;  3d,  and  finally,  because  such  a  reserve  was  un- 
necessary, it  being  indifferent  to  Smith  whether  half  the  Macedonian 
belonged  to  B.  or  to  X.,  provided  he  could  make  money  in  any  way, 
by  entering  blockaded  ports,  and,  in  the  event  of  conflict,  appeal  to 
his  abettors,  the  commodores  of  the  American  squadron.  In  support 
of  that  which  has  just  been  alluded  to,  the  undersigned  refers  to  the 
original  notes  of  Judge  Prevost,  commissioner  of  the  United  States  in 
some  of  the  republics  of  the  south,  which  must  be  in  the  archives  of 
the  Department  of  State. 

Finally,  his  excellency  shall  be  reminded  that  Smith  and  Aris- 
mendi had  too  much  sagacity  and  forecast  to  make  sale  of  a  moiety  of 
the  vessel  by  a  solemn  instrument  of  writing,  under  the  circumstances 
in  which  they  found  themselves,  (this  could  not  be  done  pursuant  to 
the  Spanish  and  Peruvian  laws,  except  in  a  public  enrolling  office,)  for 
they  would  thereby  have  exposed  themselves  to  the  imminent  risk  that 
the  belligerents  would  discover  it  without  delay,  and  that  Chileans, 
or  Spaniards,  or  Peruvians  would  take  possession  of  it  upon  divers 

! grounds.  The  law  of  nations,  which  is  nothing  more  than  natural 
aw  applied  to  nations,  does  not  make  the  requirements  invented  by 
the  civil  law  in  order  to  repute  him  as  the  owner  of  a  thing  who  is  so 
in  reality:  Arismendi,  assignee  of  Mercier,  was,  therefore,  joint  owner 
of  the  Macedonian,  as  has  been  demonstrated. 

If  it  shall  be  alleged  that  Peru  allowed  indemnification  for  this  ves- 
sel in  a  blind  transaction,  and  that  the  Attorney  General  of  the  United 
States  adjudged  one-half  to  Ellery  and  the  other  to  Mercier,  the  un- 
dersigned will  answer  that  Chile,  already  a  victim  of  fraudulent  claims, 
is  firmly  resolved  not  to  imitate  the  neglect  and  prodigality  of  other 
jBtates,  and  not  to  allow  herself  to  be  surprised  or  alarmed  ;  and  if  the 
very  equitable  Mr.  Clifford,  the  Attorney  General  who  distributed  the 
Peruvian  indemnity,  had  been  informed  of  that  which  has  been  stated 
to  his  excellency — if  he  had  known  that  the  owner,  or  authorized*  cap- 
tain of  an  American  vessel,  had  sold  her,  in  whole  or  in  part,  to  a 
foreigner,  especially  to  a  belligerent  foreigner,  and  had  employed  her 
in  various  voyages  under  a  neutral  name,  and  with  American  papers 
and  flag,  for  the  common  interest  of  said  owner  or  captain,  and  of  the 
foreign  belligerent  partner — the  Hon.  Mr.  Clifford,  instead  of  making 
that  award  would  have  condemned  Ellery  s  part  in  favor  of  the  trea- 
sury of  the  United  States,  in  conformity  to  sections  16  and  27  of  ttie 
American  law  of  1792,  ^^  An  act  concerning  the  registering  and  re- 
cording of  the  ships  and  vessels." 

Relative  to  this  same  fact  his  excellency  will  find  more  proofs,  if 
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more  are  desirable,  in  the  first  memorial  of  the  UDdersigned ;  and 
whether  they  are  examined  separately,  one  by  one,  without  the  con- 
nexion they  have  one  with  another,  after  the  manner  of  the  Solicitor 
of  the  Treasury,  or  whether  they  are  reduced  to  irregular,  mutilated, 
and  confused  extracts  ;  or  whether  they  are  considered  and  weighed  as  a 
whole,  the  undersigned  believes  that,  if  his  excellency  himself  examines 
this  subject,  the  solid  conviction  which  it  has  been  proposed  to  pro- 
duce in  his  mind  will  be  the  result. 

From  the  documents  and  incontestible  arguments  which  the  under- 
signed has  had  the  honor  to  present  to  his  excellency  in  support  of 
the  seventh  fact,  it  inevitably  follows,  that  the  tardy  protest  of  Cap- 
tain Smith  on  board  the  Dolphin,  that  the  letters  which  have  been 
presented  and  recognized  as  his y  under  the  oath  of  the  lawyers  of  the 
claimants  J  or  of  their  representatives  ;  that  the  conversations  and  notes 
which,  under  oathj  those  gentlemen  assert  they  had  gathered  from  the 
lips  of  Smith  ;  that  the  sworn  statement  which  the  same  Smith  pre- 
sented in  the  investigating  suit  of  Cleveland,  in  all  which  he  denied, 
sometimes  indirectly,  and  at  others  in  terms  the  ownership  which 
Arismendi  held  in  the  Mediterranean  ;  that  all  these  papers  are  and 
can  be  nothing  else  but  false,  fraudulent,  and  artificially  prepared  by 
him  or  by  others,  before  or  since  his  death,  for  the  purpose  of  sur- 
prising the  American  government,  and  of  obtaining  its  protection  for 
the  purpose  of  setting  on  foot*an  iniquitous  demand. 

A  man  like  Smith,  who  is  capable  of  persisting  in  so  rash  and 
sacrilegious  a  denial  through  so  many  years  until  a  few  days  before 
his  death,  is  undoubtedly  capable  of  all  the  untruths  which  seethe 
(bullen)  in  this  case  ;  and  let  it  not  be  said  that  the  favorable  report 
of  one  commodore  or  the  intimate  friendship  of  another,  the  high 
opinion  of  a  reverend  preacher  or  the  good  opinion  of  four  neighbors, 
ignorant  of  his  proceedings  in  South  America,  suffice  to  bleach  the 
spotted  reputation  of  a  man  engaged  in  a  traffic  wholly  illegal  in  time 
of  war,  (although  in  the  judgment  of  some  few  lawyers  and  merchants 
it  may  be  called  legal,  and  all  its  consequences  likewise  ;)  for  there  is 
QO  being  on  earth  so  degraded  as  not  to  have  some  virtue,  or  at  lea§t 
the  appearance  of  it ;  there  is  no  one  who  fails  to  inspire  some  sym- 
pathies, or  who  may  have  some  boyhood  or  table  friends  ;  so  there  is 
no  deceased  person  who  remains  unpraised  when  the  living  solicit 
them  for  the  purpose  of  claiifiing  a  good  sum  of  money. 

In  order  to  arrive  at  a  complete  knowledge  of  Captain  Smith,  whose 

f)rotests,  sworn  statements,  accounts,  and  lost  and  recently  found 
etters,  copies  from  books,  and  the  confidence  reposed  in  him  at  Bos- 
ton and  at  Lima  by  merchants  and  mariners,  have  so  seriously  pre* 
judiced  the  mind  of  the  Solicitor  of  the  Treasury,  it  is  sufficient  to 
throw  a  glance  on  the  conduct  which  he  pursued  at  Boston,  shortly 
before  his  death,  with  respect  to  Arismendi  and  Ellery,  both  his 
friends  and  protectors.  In  the  three  letters  ot  the  latter  (bundle 
letter  B)  the  honor  and  veracity  of  the  captain  are  sufficiently  de- 
picted ! 

The  undersigned  will  follow  the  logical  claim  of  facts,  the  denial, 
concealment,  or  confusion  of  which  has  been  sought. 

8.  In  the  contract  of  partnership  for  the  voyage  to  Canton,  concluded 
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between  Smith  and  Arismendi,  the  latter  bonnd  himself  to  deliver 
|80,000  at  San  Plas  for  the  purpose  of  completing  his  capital.  That 
Arismendi  iaithfnlly  complied  with  this  condition,  and  even  delivered 
more  money  than  he  promised,  perhaps  because  he  bad  determined  to 
give  more  extension  to  the  business,  is  demonstrated  by  the  evidence 
of  the  receipt  for  $78,641,  signed  by  Smith  at  San  Bias  on  the  7th 
May,  1820.  Don  Vicente  Lascano,  the  agent  of  Arismendi,  who  had 
an  order  to  place  these  funds  on  board  the  brig,  yielding  to  the  de- 
sircfs  of  Smith,  delivered  them  to  him  on  board  the  fri gate- ot- war  Mace- 
donian ;  and,  Tor  the  satisfaction  of  his  principals,  he  expressed  in  the 
document  (written  with  his  own  hand)  that  Smith  received  them  an 
board  that  vessel  for  purposes  deemed  by  Mm  proper.  On  the  following 
day  he  adjusted  the  funds  at  the  bottom  of  the  receipt,  and  he  con- 
cludes his  note  in  the  following  terms :  ''They  amount  to  $78,641  T 
rials  which  I  delivered  to  the  captain  and  supercargo  of  the  American 
schooner  Macedonian,  Eliphalet  Smith,  on  account  of  the  house,  at 
Lima,  of  Abadia  ^  Arismendi,  in  order  that,  invested  at  Canton, 
whither  he  is  bound  with  his  vessel,  pursuant  to  the  instruction 
given  by  those  gentlemen,  he  may  take  the  cargo  and  goods  to  the 
port  of  Callao  or  some  other  on  the  coast  ot  Peru. 

"VICENTE  DE  LASCANO. 
"  San  Blas,  JIfay  8,  1820." 

This  receipt  of  Smith,  and  the  note  at  the  bottom,  were  judicially 
recognized  by  Lascano.-^(See  the  testimony  legally  taken  at  pages 
143  to  147  of  the  collection  of  documents  before  quoted.) 

The  undersigned  now  has  the  honor  to  transmit  to  his  excellency 
this  document  in  the  original,  acknowledged  anew  by  Lascano  before 
the  Hon.  Mr.  Bryan,  American  minister  at  Lima,  and  recognized 
also  by  Messrs.  William  D.  Sohier  and  James  Farnum,  of  Boston, 
executors  or  lawyers  of  the  claimants  ;  Ellery  and  Smith,  and  by  Mr. 
Bichard  J.  Cleveland,  their  friend,  and  interested  in  the  voyage  to 
Canton. — (See  the  accompanying  bundle,  letter  A.) 

The  claimants  and  the  Solicitor  of  the  Treasury  have  made  unutter- 
able efforts  (and  frequently  they  lose  themselves  in  the  labyrinth  of 
their  arguments)  to  show  that  this  money  did  not  belong  to  the  house 
of  Abadia  &  Arismendi,  but  to  Smith,  whom  they  suppose  a  creditor 
for  $71,000,  according  to  an  account  current  which  they  present,  dated 
at  Lima  on  the  30th  November,  1819,  signed  by  Arismendi,  which 
the  Solicitor  of  the  Treasury  has  extracted  at  section  45  of  the  head 
"  claimant's  testimony"  of  his  report.  They  support  this  false  asser- 
tion-^ 

1.  In  the  said  account,  notwithstanding  they  incessantly  repeat  in 
divers  places  that  Smith  had  no  accounts  with  Arismendi^  and  prove  it 
by  his  letters  and  by  certificates  from  his  books  acknowledged  in  Bos- 
ion  under  oath. 

2.  In  the  tardy  protest  of  Smith  which  refers  to  it ;  a  protest,  the 
falsity  of  which  has  been  previously  demonstrated. 

^  3.  In  the  so-called  instructions  of  Arismendi,  (extracted  by  the  So- 
licitor of  the  Treasury  in  the  46th  section  of  the  ''claimants'  testi- 
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monj/'  of  his  report,)  which  are  supposed  to  be  addressed  to  E. 
He] me  (an  unknown  name,)  and  to  Irriberri,  in  which  he  is  made  to 
'  confess  that,  owing  to  various  incidents,  it  was  impossible  for  him  to 
deliver  the  $50,000  ;  but  it  is  to  be  remarked,  that  the  same  Solicitor 
who  quotes  them  in  support  of  his  opinion,  acknowledges,  in  extract- 
ing it,  that  this  paper  of  instructions,  although  signed  by  one  Yalde- 
vieso,  has  no  proof  whatever  of  being  genuine  ;  and  the  undersigned 
will  also  add,  that  such  fictitious  instructions  are  in  diametrical  oppo- 
sition to  the  legitimate  ones  addressed  to  the  true  agents  and  con- 
signees of  Arismendi,  Messrs.  Irriberri  and  Inclan,  which  instructions 
have  been  acknowledged  under  oatU  before  judicial  authority  by  the 
executor  of  the  first,  and  th^  widow  of  the  second,  and  by  many  other 
respectable  persons  of  Tacna,  where  the  consignees  resided.  Aris- 
mendi commences  his  letter  of  the  2d  January,  1821^  in  these  words: 
'^Two  adventures  belonging  to  me  ought  this  month  to  reach  the  port  of 
Arica,  namely :  one  English  ship,  from  London,  and  the  American 
schooner  Macedonian,  from  Canton,"  &c;  and  he  continues  his  orders  to 
his  agents. — (See  the  letters  and  other  instructions  in  the  original  from 
pages  2 13  to  254,  and  the  declarations  and  judicial  certificates,  author- 
ized conformably  to  the  laws,  in  pages  268  to  283,  and  on  page  321  of 
the  documents  before  quoted.) 

4.  Finally,  they  base  this  false  assertion  on  the  circumstance  that 
Arismendi,  when  he  came  to  Boston,  restricted  himself  to  proposing  an 
adjustment  or  settlement  for  fifteen  thousand  dollars  when  be  makes  his 
claim  amount  to  two  hundred  thousand  dollars,  and  that  then  he  did  not 
pretend  to  have  an  interest  in  the  cargo.  If  this  were  certain  it  would 
be  easy  to  comprehend  that  finding  himself  destitute  of  resources  in 
a  foreign  country,  and  having  to  contend  with  a  Captain  Smith,  it 
was  natural  that  he  should  content  himself  with  any  sum,  however 
small  it  might  be  ;  and  that,  limiting  himself  in  his  exertions  to  di- 
viding that  which  Smith  had  saved  from  the  captures  on  the  coast  of 
Peru,  (for  the  present  claim  was  not  imagined  or  attempted  until 
fifteen  years  afterwards,)  his  aspirations  were  necessarily  moderate, 
and  calculated  for  the  purpose  of  securing  their  prompt  acceptance. 

The  undersigned  will  disregard  the  ugly  contradictions  and  the  in- 
conclusiveness,  apparent  at  every  step,  between  what  are  called  the 
proofs  of  the  claimants  and  the  deductions  therefrom,  and  will  at  pre- 
sent limit  himself  to  inquirinsr,  if  Arismendi  owed  Smith  $71,000,  ac- 
cording to  a  last  settlement  J  whence  did  such  a  debt  proceed  ?  Has  it 
not  been  previously  asserted  under  oath  that  the  $145,000,  the  pro- 
ceeds of  the  cargo  which  he  introduced  from  Boston  in  the  course  of 
that  year,  had  been  captured  by  the  Chilean  squadron  in  the  Barranca 
and  on  board  the  Gazelle,  and  that  Smith  had  lost  them  ?  Was  not 
this  sum  demanded  of  the  government  of  Chile,  which  paid  an  indem- 
nification under  protest?  Notwithstanding  this  loss,  which  left  him 
without  resources  and  frustrated  the  objects  of  his  voyage,  according 
to  the  oaths  of  the  claimants,  had  not  Smith  remitted  to  Boston,  or  to 
his  agents,  in  his  own  name,  great  sums  of  money  in  the  frigate-of- 
war  Macedonian,  which  sailed  from  Valparaiso  on  the  18th  March^ 
1821,  two  months  before  the  arrival  of  Smith  from  Canton  at  the  Pe- 
ruvian ports?  The  undersigned,  in  regard  to  this  fact,  refers  to  the 
account  of  the  voyage  of  the  Macedonian,  published  in  the  ''  Boston 
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Gazette/'  and  copied  in  the  '^  Salem  Gazette  of  Friday  morning,  June 
22,  1821,"  from  which  he  transmits  a  faithful  extract,  for  want  of  a 
printed  copy^  which  his  excellency  may  easily  obtain  in  the  library  of 
his  department.  From  this  account  his  excellency  will  see  that  the 
Macedonian  brought  $32,000  for  Ellery,  and  $9,000  for  Cleveland, 
Swett  &  Sargent,  of  Boston.  How,  then,  could  Captain  Smith  have 
accumulated  so  much  money  in  the  short  time  which  elapsed  between 
the  first  captures  and  his  departure  for  Canton,  and  even  to  the  ex*- 
treme  of  making  heavy  remittances  to  his  owners  at  Boston,  (without 
reckoning  other  large  sums  alluded  to  by  the  Solicitor  of  the  Treasury,) 
and  be  a  creditor  to  Arismendi  for  $71,000,  and  carry,  besides^  other 
sums  to  Canton  to  be  invested  on  their  account? 

If  that  sum  was  the  part  belonging  to  Smith  of  the  freight  earned 
by  the  vessel  (in  the  coasting  trade  which  he  carried  on  in  Peru)  from 
the  time  when  the  two  first  prizes  were  made  by  the  Chilean  squadron 
until  the  30th  November,  1819,  when  the  account  was  sign-jd,  such 
earnings  would  belong  exclusively  to  Ellery,  owner  of  half  the  vessel ; 
for  the  other  shippers  at  Boston  had  lost  the  whole,  according  to  t)ie 
sworn  statement  which  they  made  in  support  of  the  first  claim  against 
Chile ;  nevertheless,  the  claimants  have  presented  in  this  second 
claim  letters  and  copies  from  books,  also  sworn  to  by  the  lawyers  and 
representatives  of  the  same  parties,  in  which  it  is  seen  that  the  greater 
part  of  the  cargo  irom  Canton  had  been  bought  on  account  of  and  be* 
longed  to  a  multitude  of  merchants  of  Boston  ;  that  the  interest  of 
Ellery  therein  was  comparatively  small ;  but  that,  for  the  sake  of  con- 
venience, under  the  circumstances,  the  single  name  of  Ellery  had  been 
used  to  cover  all  these  interests.  Is  it  possible  to  heap  together  a 
greater  number  of  contradictions  between  the  facts,  which  they  have 
not  been  able  to  deny,  and  the  documents  by  which  they  attempt  to 
prove  that  the  money  captured  was  theirs  ?  Fortunately,  they  are  of 
such  a  character  that  they  betray  and  destroy  one  another  for  the  con- 
fusion of  their  authors. 

A  simple  glance  at  this  account,  in  which,  without  any  apparent 
necessity,  the  credit  of  $71,000,  ^' by  balance  in  his  favor  on  last 
settlement,  $?1,000/'  it  will  sufiSce  for  his  excellency  to  know  that  it 
was  forged;  yes,  forged  by  common  consent  between  Arismendi  and 
Smith,  in  order  to  give  some  color  of  truth  to  the  tardy  protest  of  the 
20th  August,  1822,  which  was  to  serve  as  a  basis  for  the  officious 
claims  which  Commodore  Stewart  presented  in  behalf  of  Smith  to  the 
government  of  Peru. 

If  his  excellency  will  now  fix  his  attention  upon  the  receipt  of 
Smith,  and  will  throw  aside  the  contradictions,  which  have  so  little 
ingenuity,  pointed  out  by  the  Solicitor  of  the  Treasury  between  the 
receipt,  the  note  of  Lascano,  and  the  claim  of  Arismendi  at  Boston, 
which  can  scarcely  bu  called  a  play  upon  words,  it  will  be  found:  1st, 
that  if  Smith  had  been  a  creditor  for  this  sum  ho  would  not  have 
failed  to  take  a  promissory  note  or  order  from  his  debtors,  on  the  back 
of  which  he  would  have  placed  the  receipt,  as  is  the  custom  every- 
where ;  2d,  that  Smith  merely  expressed,  after  the  delivery  of  the 
sum  in  bullion,  the  weight  of  the  gold  in  dust,  and  of  the  silver  in 
bars,  without  expressing  its  value,  an  unusual  circumstance  when  one 
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kind  of  paymeDt  is  received  for  another ;  3d,  that  on  the  following 
day  Lascano  set  down  on  the  same  receipt  an  estimate  of  all  the 
▼alaes,  to  which  he  added  the  foUowin^item :  '^For  export  duties 
and  expenses  until  on  board,  $6,160  07  rs.,"  and  makes  the  sum 
total  $78,641,  in  order  to  place  it  to  the  debit  of  Arismendi. 

Well,  then,  if  Smith  has  afterwards  alleged  that  the  amount  de- 
livered by  Lascano  was  in  discharge  of  the  $71,000  owed  to  him  by 
Arismendi,  why  does  Lascano  charge  to  Arismendi  the  duty  for  expor- 
tation, over  $72,481,  and  why  does  he  pay  $1,481  more  than  the  pre- 
tended debt  ?  If  this  was,  in  reality,  a  payment,  Smith  was  at  liberty 
to  export  it  or  not,  at  his  pleasure.  If  he  preferred  to  export  it,  the 
export  duty  ought  to  be  on  his  account  and  chargeable  to  him,  and 
not  to  Arismendi. 

Lascano  could  not  be  mistaken  in  the  memoranda  which  he  placed 
on  the  receipt  upon  the  following  day ;  for  the  whole  transaction  must 
have  been  quite  fresh  in  his  memory  ;  the  receipt  and  the  memoranda 
set  down  in  continuation  thereof  constituted  the  voucher  for  the  use 
which  he  had  made  of  Arismendi's  funds,  whose  instructions  he  must 
have  had  before  him. 

Whilst  Smith  insists  that  the  money  and  gold  and  silver  bullion 
received  from  Lascano  were  in  payment  of  the  pretended  debt  of 
Arismendi,  he  gives  no  reason  or  excuse  for  failing  to  express  its  true 
valae  in  his  receipt,  as  is  usual  when  precious  metals  are  received,  or 
Any  other  merchandise,  instead  of  money,  and  only  after  the  lapse  of 
26  years  has  it  been  discovered  by  the  lawyers  and  claimants  that  this 
money  and  precious  metals  were  subject  to  the  price  which  they 
brought  at  Canton,  which,  without  any  proof,  is  fixed  at  $69,000  ; 
but  it  does  not  appear  that  Smith  ever  claimed  the  difference  between 
this  sum  and  the  $71,000.  Was  Smith  capable  of  forgetting  such  a 
claim? 

On  the  other  hand,  tnis  fictitious  and  fraudulent  credit  was  payable 
At  Lima  and  not  at  Canton  or  at  San  Bias.  If  it  was  paid  at  San 
Bias,  Smith  would  have  had  a  right  to  the  difference  of  exchange 
which  was  then  in  favor  of  Lima,  and  also  to  the  interest  for  the  time 
it  remained  unproductive  in  the  hands  of  Arismendi ;  nevertheless, 
iSmith  never,  at  any  time,  made  a  claim  to  either. 

It  is  evident,  then,  that  everything  with  reference  to  the  pretended 
credit  of  $71,000  in  favor  of  Smith,  is  a  deliberate  and  badly  con- 
trived fraud,  either  after  the  capture  of  the  money  and  the  vessel,  for 
the  purpose  above  mentioned,  or  before  the  voyage  to  Canton,  for  the 

Smrpose  of  converting  the  belligerent  funds  of  Arismendi  into  neutral 
unds  by  using  the  name  of  Smith  to  protect  them  from  capture  on 
the  voyage  to  Canton,  undertaken  five  days  before  the  date  of  thin  ac- 
count. But  as  the  fraud  is  fruitful  in  results,  which  sooner  or  later 
weigh  with  all  their  force  upon  the  inventor,  the  partner.  Smith,  took 
advantage  of  that  first  fraud  to  get  into  his  power  all  the  sales  of  the 
cargr)  from  Canton  prior  to  the  capture  of  the  vessel  at  Callao,  in  con- 
sequence of  the  political  change  which  had  taken  place  in  Peru  and 
the  imposibility  that  his  partners,  already  capturei  and  persecuted, 
could  prevent  it. 

Does  not  all  this  suflSice  to  convince  his  excellency  ?    Does  his  ex- 
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cellency  suppose  that  these  facts  are  incorrect  and  their  consequences 
conjectural?  that  the  account  current  of  Arismendi  and  Smith,  men 
who  carried  on  in  partnership  a  commerce  surrounded  hy  a  thousand 
risks,  and  who  did  not  hesitate  at  frauds  to  save  their  interests,  de- 
serves more  credit  than  the  receipt  of  Smith  himself?  Let  him  then 
say  so.  The  undersigned  only  asks  your  excellency  to  fix  his  atten- 
tion on  the  fact  that  this  account,  the  paladium  of  the  claimants  and 
of  the  Solicitor  of  the  Treasury,  is  dated  on  the  30th  November,  1819. 
Let  his  excellency  compare  it  with  the  one  which  the  undersigned  has 
had  the  pleasure  to  discover  lately,  and  which  he  now  has  the  honor 
to  transmit,  (in  the  accompanying  bundle,  letter  0,)  all  written  and 
signed  by  Smith  in  Panama,  on  the  13th  January,  1820,  and  he  will 
recognize  that,  although  this  is  subsequent  to  the  former,  it  does  not 
mention  or  make  the  slightest  allusion  to  the  artificial  balance  of 
$71,000  contained  in  that  of  the  30th  November  ;  notwithstanding 
Smith  charges  Arismendi  therein,  not  only  with  his  own  debts,  but 
also  that  of  $3,554  4  rials  due  by  Mercier,  whose  responsibility  Aris- 
mendi had  assumed,  and  that  after  crediting  him  with  $3,043,  which 
the  same  Smith  owed  him,  (instead  of  being  his  creditor  for  $71,000,) 
according  to  an  account  current  of  the  5th  December,  there  cited,  the 
whole  balance  in  his  favor  are  the  sums  of  $1,994  7  rials  and  $400 
more  contingent,  the  value  of  the  passages  of  Lascano  and  Irriberri, 
payments  which  it  is  customary  to  make  to  the  salaried  captains  of 
carrying  vessels,  but  which  Smith  only  was  capable  of  charging  to  his 
partners  for  the  purpose  of  forming  the  total  of  $2,394  7  rials.  This 
account  is  legally  recognized  by  Mr.  Richard  J.  Cleveland,  a  friend 
and  correspondent  of  Smith,  and  interested  in  the  business  of  the 
company,  according  to  the  letter  of  Smith  dated  at  San  Bias  7th  April, 
1820,  which  accompanies  the  said  account. 

And  will  his  excellency  still  doubt  that  the  funds  which  Smith  re- 
ceived at  San  Bias  belonged  to  Arismendi ;  that  the  cargo  which  they 
bought  in  Canton,  and  which  was  imported  into  Peru  under  the  license 
of  the  viceroy,  was  Spanish ;  that  the  account  current  of  the  30th 
November,  1819,  is  fraudulent ;  that  the  protests,  letters,  and  copies 
from  the  books  of  Smith  are  so  many  purjuries,  and  that  all  the  proofs 
and  declarations  with  which  it  has  lately  been  sought  to  give  them  a 
color  of  truth,  are  a  criminal  and  scandalous  mockery  of  the  Ameri- 
can government,  who  seprotection  was  invoked,  and  of  the  government 
of  Chile,  from  which  it  has  been  attempted  to  wrest,  by  means  of  the 
grossest  and  most  shameful  artifices,  a  large  sum  of  money  ?  The 
undersigned  could  not  doubt  the  opinion  which  his  excellency  will 
form  of  all  this  without  lowering  the  high  conception  which  he  has 
of  his  excellency's  sense  of  justice 

9.  The  undersigned  now  wishes  to  suppose,  but  without  conceding 
it,  that  Arismendi  did  not  deliver  the  $50,000  ofiered,  and  placed  in 
the  arena  chosen  by  the  claimants  and  the  Solicitor  of  the  Treasury. 
He  will  demonstrate,  as  he  promised  at  the  beginning  of  this  note, 
that  the  contract  of  partnership  for  the  voyage  to  Canton,  concluded 
between  him  and  Smith,  stood,  notwithstanding  the  pretended  ornis- 
sion  of  the  partner,  Arismendi,  and  could  not  be  annulled  by  the  mere 
wish  of  Smith  ;  and  that  even  if  it  could  have  beeui  Smith  never  tried 
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to  do  it  at  a  time  when  he  might  have  availed  himself  of  such  a  power 
and  wish. 

In  order  to  appreciate  this  demonstration,  it  ought  to  be  recollected 
that  Arismendi  paid  for  the  license  and  for  the  advanced  custom-house 
duties,  and  that  he  was  owner  of  half  the  vessel,  all  which  formed  no 
small  part  of  the  capital  of  the  company  ;  and  finally,  that  this  com- 
pany was  formed  at  Lima  under  the  doifiinion  of  the  Spanish  com- 
mercial law — law  of  contract,  lex  lociy  and  law  of  the  place  where  it 
was  to  have,  and  in  effect  had,  its  final  fulfillment. 

Previous  to  these  antecedents,  and  disregarding  the  provisions  of 
the  laws  of  the  United  States  upon  this  subject,  whatever  they  may 
be,  (for  they  could  have  no  force  in  a  Spanish  colony,)  let  us  examine 
the  Spanish  code  of  commerce  and  navigation  called  ''  Ordinances  of 
Bilbao,"  which,  in  the  years  1819  to  1830,  governs,  and  perhaps  even 
to  this  day  governs,  in  Peru  and  in  various  Spanish  American  states, 
where  there  has  not  been  any  reform  of  this  part  of  legislation. 
^  These  ordinances  direct,  in  chapter  10  **  Of  Partnerships,"  article  2, 
that  ^'  In  any  species  of  partnerships  the  merchants  ought  to  proceed 
in  good  faith  in  discharging  their  obligations  towards  their  co- 
partners in  placing  the  property,  industry,  and  other  matters  which 
they  carry  into  the  company,  and  in  scrupulously  fulfilling  all  that 
they  promised  to  do  in  it,  under  the  penalty  of  contributing  to  pay  to 
the  other  partners  the  pro  rata  and  amount  of  the  damages  which 
they  experienced  in  their  business."  It  is  seen,  then,  that  if  a  partner 
fails  in  anything  which  he  has  promised,  he  suffers  the  penalty  of 
paying  to  his  co-partners  the  amount  of  the  damages  which  he  caused 
them  in  their  business  ;  but  he  is  not  deprived  of  his  share  of  the  pro- 
fits, if  there  are  any,  nor  does  he  fail  to  be  responsible  like  the  others 
for  the  obligations  of  the  company,  nor  is  he  released  without  mutual 
consent  or  a  judicial  sentence.  The  law  does  not  recognize  any  more 
penalties  than  those  which  itself  imposes. 

Is  a  disposition  more  analogous  to  the  case  which  the  Solicitor  at- 
tempts to  defend  as  certain  desired?  Let  the  11th  article  of  the  same 
chapter  be  consulted,  which  says  :  ''  When  one  of  the  partners  carries 
off,  for  the  purpose  of  making  up  his  capital,  any  credits  and  goods 
which  are  not  ready  money,  it  must  be  seen  that  he  ought  not  to  be 
credited  with  them  in  the  partnership  until  they  are  actually  realized  ; 
and  if  the  recovery  of  any  of  them  shall  be  delayed,  or  they  shall  not 
be  paid  until  the  conclusion  of  the  partnership,  they  shall  remain  to 
the  credit  of  him  who  contributed  them  ;  and  it  shall  furthermore  be 
his  duty  to  restore,  in  money,  whatever  may  be  required  to  make  up 
the  nominal  capital,  or  to  pay  interest  thereon  for  the  time  the  com- 
pany have  been  without  the  funds,  unless  the  members  shall  have 
agreed  lo  the  contrary,"  To  recapitulate:  If  Arismendi  had  failed 
to  deliver  at  San  Bias  the  credits  or  goods  which  he  had  there,  and 
which  the  partner,  Smith,  went  in  quest  of,  they  would  not  have  been 
credited  to  him  in  the  partnership  ;  he  would  have  been  obliged  to  re- 

{)lace,  in  money,  whatever  was  necessary  to  make  up  the  capital  of- 
fered ;  he  would  have  been  required  to  pay  damages  and  interest ;  but, 
notwithstanding,  he  would  still  have  continued  to  be  a  partner,  and 
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would  participate  in  the  losses  and  gains  of  the  adventure  planned 
and  realized,' 

•  The  **  Ordinances  of  Bilbao,"  and  the  "  Collection  of  Laws  of  the 
Indies,"  before  quoted,  as  well  as  any  other  book  to  which  the  under- 
signed may  hereafter  refer,  are  at  his  excellency's  disposition,  if  they 
should  not  happen  to  be  in  the  library  of  his  department. 

Let  his  excellency  suppose  that  Smith  had  been  able  at  his  own 
mere  pleasure  to  declare  the  partnership  dissolved,  and  to  set  aside 
his  partners,  Abadia  and  Arismendi,  for  not  having  delivered  the 
$50,000.  Did  Smith,  perchance,  do  this?  Is  there  any  certainty  of 
it?  He  did  not,  nor  had  he  occasion  to  do  it.  If  Arismendi  had 
given  any  occasion  for  it,  Smith  would  have  done,  or  would  have 
failed  to  do,  as  follows : 

1.  He  would  have  protested  at  San  Bias  aguinst  the  infraction  of 
the  contract,  and  would  have  sent  his  protest  to  Lima,  in  order  that 
he  might  take  advantage  of  it  conformably  to  the  Spanish  laws  ;  but 
he  did  not  do  this  himself,  nor  did  any  other  person  do  it  for  him. 

•  2.  He  would  not  have  been  able  to  enter  the  ports  of  Peru,  because 
his  aggrieved  partners  would  have  prevented  him ;  but  Smith  did 
enter. 

3.  On  arriving  on  the  Peruvian  coast  he  would  not  have  placed  him- 
self under  the  direction  of  his  partners,  or  confided  himself  to  the 
agents  or  consignees  appointed  by  them  ;  and  Smith  did  place  himself 
under  their  direction  before  and  after  the  capture,  and  confided  himself 
to  Irriberri  and  Inclan,  agents  of  Arismendi. — (See  as  to  the  first  the 
original  documents  and  declarations  from  pages  243  to  257  of  the  col- 
lection of  documents  before  quoted ;  and  as  to  the  second,  the  letter  of 
Smith,  acknowledged  in  the  accompanying  bundle  A,  and  the  copies 
presented  by  the  claimants  of  the  catUiovs  letters  of  Smith  to  Howe 
And  Heron,  dated  at  Arequipa,  4th  December  1821.) 

4.  He  would  not  have  availed  himself  of  the  custom-house  duties 
advanced  by  his  partners  nor  would  they  have  consented  thereto,  and 
Smith  did  avail  nimself  of  them,  as  appears  from  the  custom-house 
fitatement  dated  3d  June,  1822,  which  contains  a  balance  of  $38,824 
against  Smith  or  Aiismendi,  to  be  accounted  for  pursuant  to  the  con- 
tract for  a  license  above  mentioned. — (See  the  document  presented  by 
the  claimants,  extracted  by  the  Solicitor  in  the  68  th  section  of  the 
"claimant's  testimony"  of  his  report.) 

5.  He  would  not  have  joined  his  partner  in  soliciting  a  new  permit 
to  reship  a  part  of  the  cargo  and  export  $5,000  ;  and  Smith  did  join 
him,  and  the  permit  was  obtained  upon  the  security  of  the  $150,000 
advanced  by  Arismendi,  as  was  before  demonstrated. 

It  will  again  be  said,  that  in  opposition  to  all  this  there  are  two  pro- 
tests of  Smith,  both  sworn  to  :  '*The  judicial  proceedings  in  Arequipa 
for  the  purpose  of  proving  the  capture  of  the  money  in  Sitana,"  and 
the  statement  which  he  made  fifteen  months  afterwards  on  board  the 
Dolphin.  The  undersigned  has  said  enough  relative  to  the  last,  and 
it  only  remains  to  review  the  first. 

Has  his  excellency  paid  attention  to  these  jttdicidl  proceedings  f  Has 
his  excellency  noticed  that  the  capture  took  place  in  the  interior  of  a 
country  closed  to  foreign  commerce  whilst  Smith  was  carrying  money 
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and  merchandize  from  the  port  of  Arica  to  the  interior  city  of  Areqaipa 
where  the  army  enemy  to  the  helligerant  who  made  the  capture  waa 
posted  ?  That  this  was  not  only  to  carry  on  colonial  commerce,  there 
forhidden  to  all  the  nations  of  the  world,  but  also  the  internal,  the 
home  trade,  which  the.laws  of  that  colony  punished  with  the  loss  of  life 
and  property  ?  Has  it  not  occurred  to  his  excellency  that  such  a  re- 
laxation of  the  laws  could  only  have  been  allowed  by  the  Spanish 
government  in  consequence  of  its  conflict  with  Chile  as  a  belligerant ; 
as  a  recompense  for  the  subsidy  in  money  it  had  exacted  on  account  of 
the  expenses  of  the  war ;  and  that  under  whatever  aspect  Smith  may 
be  regarded,  he  will  be  seen  incorporated  and  identified  with  the  trade 
of  the  enemies  of  Chile?  Has  it  escaped  his  excellency's  discernment 
into  these  judicial  proceedings,  that  Captain  Smith  was  not  the  only 
conductor,  possessor  or  representative  of  the  money  seized^  but  that  it 
was  also  conducted  and  represented  by  Don  Jose  Suarez  IncUn, 
one  of  the  most  active  agents  of  Arismendi,  who  acted  as  consignee  at 
Arica ;  that  this  same  Inclan  was  the  person  who  wrote  the  receipt 
for  Balderrama  with  as  much  exactness  as  brevity,  and  that  he  di- 
rected the  whole  fores  of  neutrality,  and  that  he  himself  deposed  as  a 
witness  (styling  himself  as  only  a  companion  on  the  journey)  together 
with  his  servants  and  muleteers  ?  If  in  this  act  the  circumstance  of 
the  possession  of  Smith  is  (for  the  Solicitory  of  the  Treasury)  a  proof 
of  the  neutrality  of  the  money,  that  is  to  say,  the  circumstance  of  es- 
corting it  at  unseasonable  hours  of  the  night  by  a  bye-path,  would 
not  stronger  evidence  of  Spanish  property  be  occasioned  by  the  aggra- 
vating circumstances  of  its  being  equally  in  the  possession  and  custody 
of  a  Spaniard,  the  agent  of  a  Spanish  mercantile  house,  a  principal 
party  in  the  business,  and  who  wiets  going  through  the  interior  of 
Spanish  territory  to  place  himself  under  the  protection  of  the  Spanish 
army  which  was  therein?  Is  not  his  excellency  persuaded  that  if  the 
captors  had  been,  instead  of  a  Chilean  party,  the  coast  guards  or  cus- 
ton-house  oflScers  of  the  colony  of  Peru,  styling  this  money  and  mer- 
chandize as  foreign,  and  consequently  prohibited.  Smith  and  Inclan 
would  have  changed  characters,  Inclan  representing  that  of  the  Span- 
ish proprietors,  with  a  license  from  the  government  to  transport  them 
from  one  port  to  another  of  the  territory,  and  Smith  asserting  this 
truth  under  oath  as  a  witness — travelling  companion  ?  To  this,  then, 
is  reduced  the  evidence  of  ownership  and  neutrality  of  the  money,  in- 
ferred from  the  possession  of  Smith. 

If  the  Solicitor  had  examined  these  papers  with  due  circumspection, 
with  the  desire  of  discovering  the  truth,  he  would  not,  as  he  has  done, 
have  jeoparded  his  good  judgment  or  misled  his  excellency's  opinion. 

If  the  judicial  declarations  which  Smith  collected  at  Arequipa,  under 
the  direction  of  Inalan,  and  with  his  own  testimony,  and  that  of  his 
servant  and  muleteers,  and  if  his  lying  protest,  drawn  up  fifteen 
months  afterwards,  are  worth  anything  to  prove  the  neutrality  of  the 
prize,  how  much  more,  in  view  of  these  antecedents,  would  not  the 

Srotest  of  Abadia  be  worth,  which  he  extended  before  the  notary, 
[anuel  Suarez,  as  soon  as  he  knew  of  the  capture  at  Sitana,  recog- 
nizing and  declaring  this  money  as  his  own  ?  The  Chilean  govern- 
ment has  not  been  able  to  obtain  this  protest,  because  it  is  easy  to 
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know  that  in  the  investigation  of  this  subject  it  has  had  to  contend 
with  two  phalanxes  of  enemies  equally  skillful' — the  American  claim- 
ants, who  seek  to  despoil  them  of  their  prize ;  and  the  rightful  Span- 
ish owners,  who  expect  to  divide  it  with  them.  But,  fortunately,  there 
has  been  discoverea  a  part  of  the  papers  in  a  suit  which  Abadia,  and 
his  widow  after  him,  prosecuted  before  the  congress  of  Peru  in  the 
years  1831  to  1834,  soliciting  the  restitution ;  and  therein  is  found 
the  account  which  Abadia  presented,  accompanied  by  documents,  the 
9th  part  of  which,  and  its  commentary,  are  in  these  words : 

'*  9.  As  is  shown  by  the  documents  presented,  marked  E,  the  super- 
cargo of  the  said  schooner,  Eliphalet  Smrii,  was  deprived  by  an  armed 
force  of  the  liberating  troops  of  Peru  in  the  valley  of  Sitana  of  various 
loads  of  coined  silver  and  silver  in  bars,  amounting  to  seventy  thou- 
sand one  hundred  and  nine  dollars  ;  relative  to  which  act  Abadia  pro* 
tested  in  due  time^  as  appears  from  the  docuinent  of  Don  Manud  Suarez^ 
which  is  hereto  annexed.     ($70,109.) 

''  Nor  is  there  anything  to  say  relative  to  the  ownership  of  this 
sum,  for,  as  it  proceeds  from  the  cargo  of  the  schooner  Macedonian^ 
it  rightfully  belonged  to  Abadia." — (See  pages  4  to  6,  and  19,  20,  of 
the  proof  in  a  suit  of  Abadia  prosecuted  before  the  congress  and  ex- 
ecutive of  Peru,  &c  ,  authenticated  by  Mr.  Paz  Soldun,  minister  of 
foreign  relations  of  Peru,  and  certified  by  Mr.  Prevost,  American 
consul  at  Lima.     It  accompanies  this  note,  in  the  bundle  lettered  D.) 

It  is  not  credible  that  Abadia  would  have  presented  as  a  protest  a 
document  which  was  not  such  before  functionaries  versed  in  the  laws 
of  the  country  where  it  was  drawn  up.  These  laws  require  that  the 
protest  should  be  extended  before  a  notary  public  and  two  witnesses 
before  the  act  of  violence  which  may  be  apprehended  shall  have  been 
committed,  or  immediately  afterwards. 

The  authentic  copy  of  this  document  and  the  other  vouchers  of  the 
account  were  taken  from  the  public  archives,  where  they  were 
by  the  Peruvians  interested,  for  the  purpose  of  escaping  the  in- 
vestigations of  the  Chilean  minister  at  Lima,  and  it  will  not  be 
strange  if  they  are  now  in  the  hands  of  the  American  claimants,  for 
it  is  said  that  they  have  bought  some  for  the  purpose  of  preventing  a 
discovery  of  their  proceedings.  And  the  original  has  also  been  torn 
from  the  record  of  the  notary  Suarez,  in  order,  as  the  undersigned  has 
been  informed,  not  to  leave  traces  of  such  an  act.  Nevertheless,  the 
«xpungers  forgot  that  in  the  account  of  Abadia,  presented  to  congress, 
that  protest  was  quoted  and  described  as  a  voucher  for  the  item 
claimed.  Thus  Providence  frequently  permits  some  vestiges  to  remain 
by  wliich  the  most  secret  crimes  may  be  discovered. 

All,  then,  conspires  towards  exposing  the  fiauds  and  perjuries  of 
Smith,  and  towards  confounding  those  who,  representing  his  acts  and 
pretended  rights,  have  no  other  support  than  his  protests,  letters, 
copies  from  his  books,  and  oral  accounts  collected  as  oracular  by  the 
lawyers  of  the  claimants,  and  confirmed  by  their  oaths  ! 

10.  It  has  been  demonstrated  in  the  previous  articles  (8th  and  9th) 
that  Arismendi  completely  fulfilled  the  contract  of  partnership,  and 
that,  even  under  the  false  hypothesis  that  he  had  failed  so  to  do  in 
any  respect,  the  partnership  was  not  dissolved,  nor  could  it  be  dis- 
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solved  at  the  pleasure  of  Smith  ;  and  that  Smith,  on  his  part,  in  com- 
pliance with  his  bargain,  brought  from  Canton  to  the  Peruvian  ports 
the  cargo  he  went  in  quest  of,  and  imported  it  into  the  interior  of  the 
country  by  using  the  license.  If  this  is  undeniable,  the  natural  con- 
sequence which  his  excellency  will  deduce  is,  that  the  said  cargo,  or 
the  proceeds  of  its  sale,  the  money  seized,  belonged  (setting  aside 
the  directions  of  the  law  of  nations,  which,  for  many  reasons,  condemn 
it)  to  the  Spanish  American  Company  of  Arismendi  and  Smith.    . 

Against  this  necessary  consequence  will  be  opposed  the  invoice, 
order,  and  endorsement  of  the  house  of  Perkins  and  Company  at  Can- 
ton, which  claims  the  prize  m  its  own  by  invokiog  pretended  rights 
of  neutrality. 

The  Solicitor  of  the  Treasury  says  that  Chile  has  not  denied  the 
truth  of  these  documents  ;  that  no  objection  has  been  made  to  them. 
But  this  only  proves  that,  before  drawing  up  his  report^  the  first 
memorial  of  the  undersigned  was  not  road,  or  that  many  parts  were 
stealthily  passed  by,  being  deemed,  perhaps,  ^'circumstantial  proofs" 
of  no  importance.  The  undersigned,  to  whom  it  is  very  pamful  to 
utter  a  bitter  truth,  however  necessary  it  may  be,  in  his  opinion,  ex- 
pressed enough  to  be  understood  in  the  paragraph  of  that  memorial, 
which  begins  thus :  ''What  did  Smith  do  at  Canton,  what  sum,  &c." 
He  believed  that  in  addressing  his  excellency  he  ought  to  observe  the 
rale  irUeUig&Ue  patica^  (a  word  to  the  wise  is  sufficient :)  but  since  he 
did  not  succeed  in  making  himself  understood  by  the  delegate  of  his 
excellency  he  will  now  descend  to  the  examination  of  those  titles. 

They  may  be  regarded  under  two  distinct  aspects,  either  as  entirely 
false  and  forged,  twenty  years  after  the  capture,  for  the  purpose  of 
risking  this  claim  against  a  government  which  had  already  been  sur- 
prised into  an  acknowledgement  of  the  first  claim  under  protest,  or, 
as  really  signed  at  the  dates  which  they  represent ;  but  in  both  cases 
they  are  altogether  illusory,  for  the  purpose  of  proving  that  the  goods, 
or  their  captured  proceeds,  ought  to  be  considered  as  neutral. 

In  support  of  the  first  supposition,  the  followiDg  facts  concur: 

1.  Neither  in  the  judicial  proceedings,  by  which,  at  Arequipa, 
Captain  Smith  sought  to  prove  the  capture,  nor  in  the  jirotest  which 
he  made  on  board  the  Dolphin,  is  the  least  mention  made  of  such 
documents. 

2.  Nor  did  they  accompany,  nor  were  they  announced  as  being  in 
existence,  in  any  of  the  different  notes  in  which  Commodore  Stewart 
demanded  of  the  government  of  Peru  the  restitution  of  the  prizes. 

3.  There  is  no  certainty,  -  or  even  suspicion,  that  Captain  Smith 
could,  at  any  time,  have  been  despoiled  of  these  papers,  which,  if  they 
were  then  in  existence,  must  have  been  in  his  power. 

4.  In  the  first  memorial  which  the  claimants  presented  to  the  De- 
partment of  State,  on  the  30th  of  November,  1840,  in  speaking  of 
these  papers,  they  declare  that  "a  diligent  search  had  recently 
brought  them  to  light. ' ' 

From  all  this  it  is  inferred,  that  if  Captain  Smith  had  had  these 
papers  at  the  time  of  the  capture,  or  within  the  fifteen  months  which 
elapsed,  until  he  extended  his  protest  on  board  the  Dolphin,  or  after- 
wards, when  Commodore  Stewart  undertook  his  defence,  he  or  his 
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defenders  would  not  have  failed  to  present  them,  or  perhaps  describe, 
or  at  least  nrantion  them.  If  they  did  not,  if  they  were  presented 
only  twenty  years  afterwards,  the  presumption  is  vehement  that  they 
are  false,  fabricated  a  long  time  after  the  capture,  with  the  hope  q{ 
gaining  a  large  sum  of  money.  And  that  such  a  criminal  expeaieot 
.  would  not  be  unusual,  but  unfortunately  is  very  frequent  among 
claimants  of  captures,  is  proved  by  the  English  and  American  admi- 
ralty reports,  which  must  be  very  familiar  to  his  excellency. 

If  these  papers  were  signed  at  Canton,  and  at  the  dates  which  tbey 
express,  the  condition  of  the  money  claimed  is  not  thereby  improved 
after  what  has  been  stated,  l:  Because  in  time  of  war  it  is  a  common 
precaution  to  draw  up  fraudulent  invoices,  bills  of  lading,  and  in- 
structions, and  to  say  and  certify  that  such  an  invoice  goes  on  account 
and  risk  of  the  neutral  citizen  X  or  Z  ;  that  it  goes  in  a  neutral  vessel, 
consigned  to  a  neutral  merchant  or  captain,  and  bound  to  one  or 
more  ports,  all  neutral ;  of  which  the  annals  of  admiralty  courts  pre- 
sent frequent  examples  ;  and  Smith  has  shown  that  he  was  very  skill- 
iiil  in  such  frauds.  Reservations  of  risk  to  the  neutral  consignors  in 
order  to  protect  belligerent  consignees,  are  universally  treated  by  the 
admiralty  court  as  fraudulent  and  invalid. — (1  Chitty's  Commercial 
Law,  412.)  2.  And  why,  even  if  the  House  of  Perkins  &  Company 
should  in  reality  have  shipped  on  their  own  account  and  risk  an  in- 
voice, and  then  have  signed  the  endorsements  thereon  in  favor  of  Cap- 
tain Smith,  in  consequence  of  (al  respaldo  de)  the  information  .given 
by  the  same  captain,  (an  unusual  circumstance  in  transactions  of  this 
kind,)  it  is' seen  that  the  said  house  wished  voluntarily  to  run  all  the 
risks  which  threatened  the  adventurer  Smith,  and  take  upon  them- 
selves the  consequences. 

The  proof  of  this  is  as  simple  as  it  is  convincing.  Messrs.  Perkins 
and  Company,  whom  the  undersigned  supposes  to  have  been  intelli- 
gent merchants  transacting  a  vast  business,  could  not  be  ignorant  that 
m  the  Spanish  colonies  of  the  Pacific  only  Spanish  vessels  could  enter, 
and  foreign  vessels  were  confiscated ;  that  if  the  viceroy  of  Pern  had 
begun  to  grant  passes  or  licenses  to  foreign  vessels,  it  was  in  conse- 
quence of  the  critical  circumstances  to  which  the  Chilean  squadron  had 
reduced  the  Spanish  commerce,  and  the  gifts  and  advances  which  were 
exacted  from  the  speculators  for  the  purpose  of  sustaining  the  expenses 
of  the  war  against  Chilie  ;  that  without  such  a  license,  the  brig  Mace- 
donian, instead  o\  being  admitted  into  the  Peruvian  ports  would  have 
been  prosecuted  ancf  confiscated  ;  and  if,  after  knowledge  of  this,  they 
delivered  this  invoice,  now  as  sellers  on  credit  to  the  company  of  Aris- 
mendi  and  Smith,  or  only  to  the  last ;  or  again^  as  participators  in 
the  business  with  reference  to  the  3d  article  of  the  contract  of  partner- 
ship ;  or  again,  still  as  exclusive  owners  thereof,  in  order  that  Captain 
Smith  might  introduce  the  goods  under  the  cloak  of  the  licenses  bought 
by  his  partners,  in  all  and  each  of  these  cases  they  confounded  their 
goods  with  Spanish  property,  amalgamated  them  therewith,  and  are 
subject  to  all  the  risks  and  consequences. 

If  Messrs.  Perkins  &  Co.  were  ignorant  of  these  circumstances — if 
Smith  concealed  them  from  them,  and  surprised  them — they  are  to 
blame  themselves  for  their  own  imprudence.    Let  them  claim  of  Smith, 
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wbo  alone  is  responsible  to  them  for  his  acts  and  frauds.  Smith  and 
the  agent  of  his  nartners  were  surprised  in  the  enemy's  territory  car* 
rying  on  the  traae  ezclusiTely  reserved  to  the  enemy,  and  carrying 
money  into  the  interior  of  the  enemy's  territory.  His  employers) 
those  whom  he  represented  at  Canton  and  Boston,  (if  such  was  the 
£jMst,)  might  complain  of  their  bad  fortune  er  imprudent  confidence, 
if  they  in  reality  lost  anything ;  but  they  have  no  cause  to  complain 
of  the  belligerent  who  made  the  capture  in  the  exercise  of  the  most 
unquestionable  rights  of  war. 

11.  The  last  important  fiust,  which  the  undersigned  will  demonstrate 
most  abundantly,  for  the  purpoee  of  removing  nrom  his  excellency's 
mind  even  the  most  reconaite  doubt  or  scruple  relative  to  the  legality 
of  the  prize,  is  the  execution  which  Arismendi  gave  to  the  6th  and  6th 
articles  of  the  contract  of  partnership,  in  which,  it  was  stipulated  that 
a  plan  should  be  arranged  for  the  approach  of  the  vessel  to  the  coast, 
and  that  he  would  sell  the  cargo — ^tnat  is  to  say,  would  discharge  the 
duty  of  consignee,  &c. 

As  such  a  task  can  be  performed,  either  in  person  or  by  means  of 
agents,  Arismendi,  who  bad  his  principal  house  at  Lima,  was  under 
the  necessity  of  preferring  this  last  method,  because,  seeing  the  port 
of  Callao  blockaded  by  the  Ohilean  squadron,  he  took  out  a  license  for 
the  admission  of  the  Macedonian  into  the  ports  of  Arica,  MoUendo, 
and  others,  as  has  before  been  proved,  and  she  was^  in  fact,  admitted 
into  Arica. 

In  exerdse  of  this  rights  he  commissioned  his  i^ents,  Messrs.  Irri- 
berri  and  Inclan  ;  sent  them  the  signals  of  the  vessels  which  he  kept; 
communicated  to  them  the  most  circumstantial  instructions  relative  to 
the  manner  of  preparing  the  manifests,  for  the  purpose  of  surprising 
and  defrauding  the  custom-house  of  its  duties ;  relative  to  the  mode  of 
making  sales  and  placing  the  funds  in  safety  on  board  of  neutral  ves- 
sels-of-war  ;  relative  to  the  distribution  of  the  merchandise  in  markets 
most  suitable  for  obtaining  quick  returns— and  accompanied  them  by 
the  licenses  and  orders  which  they  were  to  present  to  the  public  au* 
thorities,  for  the  purpose  of  smoothing  every  obstacle  in  the  discharge 
of  a  commission  which  the  critical  circumstances  of  Peru  made  ex- 
tremely delicate.  These  &cts  are  borne  out  by  the  letters  and  original 
instructions  of  Arismendi,  dated  at  Lima,  January  2,  February  23, 
and  April  27,  1821,  the  two  first  written  hefwt  and  the  third  ofi&r 
the  arrival  of  Smith  at  Arica.  They  are  in  harmony  with  the  answers 
of  the  consignee,  Irriberri,  found  in  his  letter  book,  and  compared  and 
certified  in  due  form. — (See  the  letters  and  other  documents  in  the 
originals,  at  pages  243  to  267,  and  at  321  of  the  collection  of  docu- 
ments which  accompanied  the  first  memorial ;  and  in  regard  to  the 
answer  of  Yriberri,  the  declaration  of  his  executor,  Mr.  Yalle,  in- 
•erted  at  pa^es  274  to  278,  of  the  same  collection.) 

The  Solicitor  of  the  Treasury  beinff  indiscreetly  prepossessed  in  de- 
fence of  the  claimants,  dares  to  doubt  the  truth  of  these  documents 
and  of  the  facts  which  they  testify ;  and,  as  a  preparation  for  the  con- 
clusion which  he  draws,  appears  to  have  delighted  in  confounding 
them,  and  in  shuffling,  like  cards,  the  collection  of  documents  befove 
extracting  them,  instead  of  examining  them  in  the  order  in  which 
they  are  quoted  in  the  memorial.    In  the  No.  17  of  ^^  Chilean  testi- 
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mony/'  he  calls  the  instructions  of  Arismendi  to  Inclan  lettera  taUkmi 
dmaturey  to  which  the  last  one  paragraph  of  the  letter  of  Arismendi 
of  the  2d  of  January,  1821,  reiers ;  he  &ilB  to  mention  that  these 
docnments  have  heen  recognized  b^  the  widow  and  executors  of  the 
consignees,  by  various  public  functionaries  at  Tacna,  and  other  re* 
spectable  persons.  He  is  mistaken  in  stmng  in  Nos.  15  and  16  that 
the  declarations  of  Messrs.  Yarela  and  ^lle  are  without  date ;  and 
in  No.  19  he  finds  the  same  defect  in  the  certificate  of  the  judge,  Don 
JosS  Ma.  Zegarra,  whom  he  calls  a  notary.  The  Solicitor  fiuls  to  ob- 
serye  that  each  one  of  these  collections  of  testimony  was  received  on 
the  same  day^  and  before  the  same  judge  and  notary ;  and  that,  as  is 
done  in  like  cases  in  the  United  States,  the  declarations  of  the  second 
and  third,  and  other  witnesses,  commence  with  these  or  other  equiva- 
lent words:  ^'On  the  same  day  appeared  such  a  witness,  and,  after 
being  sworn  as  the  law  requires,  stated  as  follows,"  &c. ;  there  being 
no  necessity  for  repeating  the  date  mentioned  in  the  first  deposition, 
nor  the  form  of  oath  required  by  law.  The  Solicitor  did  not  see  such 
clauses  in  the  proof  presented  by  the  Chilean  minister,  but  he  took 
good  care  to  notice  them  in  No.  29  of  the  '^didmant's  testimony," 
when,  in  extracting  the  declarations  of  the  consignee,  Inclan,  and  of 
his  servant  and  muleteers,  presented  by  the  claimants,  he  says,  ^'Don 
Domingo  Barros,  at  the  same  time  made  oath;"  '^Don  Domingo 
Estevan,  a  resident  of  Tacna,  at  the  same  time  made  oath  ;"  "  Jow 
S.  Inclan,  at  the  same  time  made  oath.  Although  he  suopresses  an 
important  circumstance  to  which  the  undersigned  had  called  the  atten- 
tion of  his  excellency^  to  wit :  that  this  agent  of  Arismendi,  condnctor 
of  the  money,  was  the  person  who  wrote  the  receipt  for  Captain  Balder- 
rama.  But  to  enter  into  an  enumeration  of  the  many  inaccuracies  and 
suspicious  mistakes  which  occur  in  this  report  to  refute  the  arguments 
which  are  attributed  to  Chile,  &c.,  would  be  as  disagreeable  and  pain- 
ful for  his  excellency  as  it  would  be  tedious  for  the  undersigned.  They 
will  easily  occur  to  any  one  who  attentively  reads  that  report  and  the 
notes  of  the  undersigned.  It  suffices  to  say,  that  if  the  reporter  to  a 
court,  or  any  other  functionary  in  Chile,  of  whom  a  report  had  been 
requested  upon  a  matter  of  less  importance  than  the  present,  should 
have  voluntarily  or  involuntarily  fallen  into  the  grave  and  manifold 
errors  which  occur  in  the  report  of  the  Solicitor,  he  would  at  once 
have  lost  his  office. 

The  discharge  of  the  duty  of  a  consignee  stipulated  for  in  the  con- 
tract of  partnership,  it  is,  besides,  satisfactorily  proved  by  the  ocular 
testimony  of  many  respectable  persons  at  Arica  and  Tacna. — {See 
pages  268  to  283  of  the  collection  of  documents  before  quoted.)  It  is 
also  indirectly  acknowledged  in  the  claimant's  proof  that  this  oon* 
signeeship  was  continued  a  long  time  after  the  capture.  See  the  copv  of 
two  letters  presented  by  them  &om  Smith  to  How  and  Heron,  dated  al 
Arequipa  4th  December,  1821,  and  let  it  not  be  said  that  these  letters 
mention  Mr.  EUery  and  others  as  owners  of  the  cargo  sent  from  Are- 
quipa ;  for  that  name  always  served  as  a  screen  for  these  concealments, 
as  tiie  claimants  acknowledge  in  another  oopy  of  a  letter  from  Smith 
to  EUery  from  Canton,  in  which  (they  say)  ne  states  as  follows; 

^'  For  fear  of  accidents  I  have,  my  acoounta  arranged  in  such  a  man- 
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ner  that  there  appears  to  be  no  shippers'  property  on  board,  bat  as  if 
it  all  belonged  to  yourself,  and  has  been  earned  by  the  brig  since  the 
plunder. " 

The  Solicitor  also  says,  (imaffiningy  perhaps,  that  the  undersigned 
placed  some  estimation  upon  we  mercantile  integrity  of  Arismendi, 
and  that  he  defends  his  interests,  since  the  war  in  Peru  commenced,) 
that  he  who  in  these  letters  directed  the  custom-house  to  be  defrauded 
of  its  dues  and  his  government  to  be  robbed,  ought  not  to  be  belieyed 
in  regard  to  the  rest.  Any  other  logic  would  have  drawn  the  con- 
trary inference  with  greater  dexterity.  This  argument  would  be  eood 
if  the  Chilean  ffovernment  shall  present  Arismendi  as  an  accredited 
witness,  now,  after  the  claim  has  been  begun,  and  relatiye  to  facts  .not 
proved  in  any  other  way.  But  as  the  claimants  took  the  dextrous 
precaution  not  to  present  it  until  after  Arismendi,  his  partner,  Abadia, 
and  the  partner  Smith  had  descended  to  the  grave,  deceitfully  confi- 
dent that  they  ran  no  risk  of  being  belied  by  documents  which  must 
be  dispersed  among  persons  hostile  to  Chile,  no  other  resource  re- 
mains to  the  government  of  the  undersigned,  and  it  would  never 
have  employed  any  other  for  the  purpose  of  <usoovering  the  truth,  than 
to  collect  the  facts  and  documents  of  that  period.  With  them  it 
has  succeeded  in  proving  that  the  astute  Arismendi,  sometimes  by 
himself,  at  others  in  concert  with  his  partner.  Smith,  did  not  scruple 
at  fraud  for  the  purpose  of  covering  the  Spanish  ownership  with  the 
veil  of  American  neutrality ;  and  at  the  same  time  it  has  also  been 
discovered  that  they  both  robbed  the  government  which  favored  them  ; 
Arismendi  by  underrating  in  the  manifests  the  value  of  the  importa- 
tions, and  Smith  by  bribing  the  custom-house  officers  for  the  purpose 
of  introducing^  contraband  goods ;  for  the  sums  of  money  paid  by  Smith 
^'  for  the  gratification  of  officers,"  to  which  the  Solicitor  alludes,  can- 
not have  any  other  meaning.  For  this  new  datum  the  undersigned  is 
indebted  to  that  honorable  gentleman,  and  not  to  the  investigations 
of  the  government  of  Chile. 

To  <^ny  the  authenticity  of  those  letters  and  instructions  is  as  ab- 
surd as  it  would  be  to  say  in  a  court  of  justice  of  the  United  States 
that  he  who  had  confessed  in  a  confidential  letter  the  shameful  crime 
for  which  he  was  on  trial,  had  hid  in  the  statement  of  the  antecedents, 
faultless  and  innocent  in  themselves,  fexcept  the  eyes  of  a  belligerent,) 
of  which  he  had  availed  himself  for  the  purpose  of  committing  it. 

Nor  could  the  government  of  Chile  cause  these  letters  to  oe  sworn 
to  (the  existence  of  which  he  was  ignorant  of  until  the  end  of  the 
year  1845,)  by  the  deceased,  Arismendi,  or  his  partner,  Abadia,  be- 
cause, as  has  been  said,  the  claimants  were  waiting  until  they  died  for 
the  i)urpose  of  presenting  a  claim  which  Chile  could  not  foresee  or 
imaffine.  Their  oaths  would  have  been  a  stain  upon  those  documents, 
whilst  now  they  are  recognized  bv  many  persons  of  spotless  integrity, 
persons  who  have  no  interest  in  the  triumph  of  Chile,  persons  familiar 
with  their  hand-writing,  signature,  and  business,  and  not  by  lawyers^ 
future  heirs,  representatives,  or  even  Chilaen  citizens.  The  testimony 
of  a  single  one  of  those  persons  is  worth  more  than  if  the  uniform 
confession  of  Arismendi  and  Smith  should  be  presented,  whose  pro- 
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ceedings,  for  the  pnrpose  of  concealing  the  character  of  the  captnreSi 
he  only  can  disown  wno  willingly  blinds  himself. 

Supposing,  now,  that  Abadia  and  Arismendi  had  not  had  any  in- 
terest in  the  vessel  and  cargo,  as  it  is  unquestionable  that  they  did, 
that  they  were  mere  consignees,  who  can  doubt  that,  according  to  the 
mercantile  law  of  all  nations,  law  recognized  by  the  Supreme  Court 
of  justice  of  the  United  States,  the  consignee  who  advances  his  own 
money  as  security  ibr  the  import  duties  on  a  cargo^  has  legal  lien  on 
the  car^o  and  its  proceeds,  and  can  keep  them  in  fegal  possession  until 
the  obligation  shall  have  been  fully  satisfied  and  redeemed  ?  If  this 
is  undeniable,  it  is  is  equally  so  that  such  a  lien,  if  it  should  be  found 
in  a  belligerent,  would  always  be  liable  to  confiscation  when  captured 
by  an  enemy.  The  legal  possession  of  the  cargo  of  the  Macedonian, 
whoever  might  have  b^n  its  owner,  passed  into  the  hands  of  Abadia 
and  Arismendi  from  the  moment  when  it  was  landed  at  Arica,  pur- 
suant to  the  license  bought  by  the  viceroy,  and  especially  after  the 
custom-house  duties  began  to  accrue  which  were  due  to  Abadia  and 
Arismendi^  who  had  assumed  them ;  and  still  more  yet,  since  that,  in 
virtue  of  a  privilege  purely  Spanish,  the  cargo  and  a  part  of  its  pro- 
ceeds were  introduced  into  the  interior  of  the  country  for  the  purpose 
of  being  placed  under  the  management  and  protection  of  the  subjects 
of  a  government  which  had  granted  it.  This  is  as  clear  as  light,  and 
it  would  be  a  vain  attempt  to  seek  to  darken  it. 

Nevertheless,  let  it  be  supposed  that  the  consignees  may  not  have 
had  BO  unquestionable  a  right,  and  that  in  these  transactions  Captain 
Smith  had  been  more  innocent  than  Job,  even  in  such  an  extreme 
case  it  could  not  be  denied  that  Smith  ought  to  indemnify  them  for 
eighteen  months'  interest  upon  the  $100,000  advanced  for  the  voyage 
to  Canton,  which,  calculated  at  10  per  cent.,  as  Smith  charged  to 
Arismendi  in  his  account  of  the  IStn  January,  1820,  (Bundle  C.,) 
amounts  to  |15,000 ;  and  this  sum,  added  to  that  of  $61,000,  the 
amount  of  the  custom-house  duties,  reckoned  at  30  per  cent. ,  according 
to  the  contract  for  the  license,  upon  a  cargo  which  the  claimants  rep- 
resented to  have  been  of  the  value  of  $200,000,  they  would  amount  to 
$76,000,  a  sum  greater  than  that  taken,  and  indisputably  Spanish  and 
enemy's  property.  If  to  this  be  added  the  commissions  and  guarantee 
of  the  consignees,  the  whole  will  exceed  $100,000. 

The  eleven  facts  before  demonstated  receive  a  complete  corrobora- 
tion from  the  following  documents,  which  are  now  transmitted  in  the 
bundle  marked  E. 

1.  The  solemn  and  very  circumstantial  declaration  received  in  this 
city  of  Washington,  on  the  6th  December,  1847,  from  Mr.  Bichard  J. 
Cleveland,  an  American  citizen,  who  was  in  Peru  at  the  time  when 
the  principal  acts  of  Smith  and  his  partners,  Abadia  and  Arismendi, 
took  place,  and  who  also  had  an  interest  in  the  voyage  to  Canton. 

2.  The  letter  written  and  acknowledged  in  this  city,  under  oath,  on 
the  20th  of  October,  in  the  present  year,  1848,  by  Don  Juan  Martin 
LarraSaga,  who  was  also  in  Peru  at  that  time,  and  who,  as  a  repre- 
sentative of  the  widow  Abadia,  and  in  communication  with  Ellery 
and  some  of  the  other  claimants,  is  informed  of  almost  all  the  particu- 
lars of  this  subject. 
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3.  The  official  notes  of  the  Hon.  Judge  John  B.  PreYost,  secret 
commissioner  of  the  United  States  in  Chile  and  Peru,  addressed  to  the 
Hon.  John  Q.  Adams,  Secretary  of  State,  dated  at  Lima,  March  4, 
1822 ;  Santiago  de  Chile,  June  12,  1822  ;  Santiago  de  Chile,  Octoher 
9,  1822  ;  Santiago  de  Chile,  January  or  June  20,  1823  ;  Santiago  de 
Chile,  October  28,  1823  ;  Santiago  Truiillo,  June  9,  1824,  and  that 
addressed  to  Commodore  Stewart  from  mntiaeo  on  the  26th  January, 
1823 ;  all  which  must  be  in  the  archives  of  his  excellency's  depart- 
ment. Nevertheless,  the  undersigned  transmits,  in  the  accompanying 
bundle  E,  faithM  extracts  therefrom,  insomuch  as  relates  to  thu 
business,  in  order  to  &cilitate  a  comparison  with  the  originals  re- 
ferred to. 

His  excellency  will  notice  in  the  declarations  of  Cleveland  and  Lar- 
raSa^a,  (persons  who,  perhaps,  have%not  heard  one  another's  name 
mentioned  during  their  long  lives,)  that  they  embrace  all  the  pro- 
minent points  controverted  by  the  claimants ;  and  that  with  a  full 
knowledge  of  the  events,  squired  at  the  time  and  place  when  and 
where  they  happened,  they  illustrate  the  facts  in  a  manner  as  exact  as 
it  is  satisfactory.  His  excellency  will  also  observe  that  that  very 
honest  A^merioan  envoy,  Mr.  Prevost,  after  informing  the  department 
of  the  irregular  and  hostile  conduct  of  Captain  Smitn  and  his  armed 
protectors  towards  Chile,  says  in  his  note  of  the  28th  of  October, 
1823,  as  follows  :  ^'  I  have  had  access  to  the  papers  of  Arismendi,  and, 
in  addition  to  the  documents  referred  to  in  the  report  of  the  Fiscal, 
find  two  accounts,  placing  the  interest  of  Arismendi  beyond  all  doubt ; 
the  one  between  Mercier  and  Smith,  in  which  the  latter  is  credited 
with  $15,000  ibr  the  one-half,  and  the  other,  subsequent,  between 
Mercier  and  Arismendi,  in  which  the  former  is  credited  with  $20,000 
for  tiie  same  share." 

These  interesting  notes  will  reveal  to  his  excellency  many  other 
aggravating  facts,  which  the  lapse  of  more  than  20  years,  the  dura- 
tion of  the  claimants  dream,  had  caused  the  Department  of  State  to 
forget. 

]f  his  excellency  will  pass  a  general  review  over  the  proofs,  he  will 
unhesitatingly  acknowledge  that  those  of  the  claimants  are  for  the 
most  part  derived  from  the  false  statements  of  Captain  Smith,  a  per- 
son who  involved  himself  in  clandestine  transactions,  the  results  of 
which,  not  always  successful,  compromised  him  in  the  opinion  of  his 
employers  at  Boston,  and  that  it  was  for  his  interest  to  conceal  and 
cloak  them,  and  prepare  his  excuses  before  hand,  which  could  not  be 
done  under  such  circumstances  without  resorting  to  new  frauds ;  and 
that  those  of  Chile  are  supported  by  oridnal  documents  written  at  the 
time  by  the  principal  actors  who  figured  in  those  negotiations ;  docu- 
ments concealed  by  them,  or  explained,  before  they  were  brought  to 
light,  in  a  different  sense  from  that  which  they  really  bear. 

That  the  claimants  have  sought  to  corroborate  theirs  by  interested 
testimony^  which  is,  consequently  suspicious,  by  themselves,  their 
heirs,  lawyers,  &€,,  to  whose  oath  the  common  law  does  not  give 
credit,  unless  they  depose  against  their  own  interests^  or  the  opposite 
party  expressly  defers  to  them ;  whilst  those  of  Chile  are  sustained  by 
impartial  persons  of  unimpeachable  credit,  and  by  the  acknowledge 

Digitized  by  VjOOQIC 


358  SEIZURE  OF  PBOOEEDS  OF  OABOO 

ment  drawn  from  these  same  adversaries^  Americans  as  well  as 
Spainards^  equally  enemies  of  Chile  in  this  matter. 

That  those  of  the  claimants  are  excuses  or  subterfoges  to  excuse  the 
guilty  acts  of  Captain  Smith  ;  and  those  of  Chile  are  direct  for  the 
purpose  of  proving  the  partnership  of  Bmith  with  the  enemy  in  the 
vessel  and  cargo ;  the  suosidies  which,  as  partners,  they  gave  to  the 
«nemy  of  Chile  for  the  purpose  of  carrying  on  the  war ;  and  the  special 
license  with  which  they  carried  on  colomal  and  internal  trade  in  the 
enemy's  country. 

That  the  claimants  have  had  twenty  years  for  the  purpose  of  col- 
lecting and  arranging  their  proofs  here  and  in  Peru,  relying  in  both 
countries  upon  reports,  sympathies,  mutual  interest,  and  every  sort  of 
resources ;  and  Chile  was  deprived  of  these  advantages,  disavowed  the 
claim,  and  for  enemies,  as  many  as  could  thrust  her  into  the  road 
towards  discovering  facts  in  Peru  and  in  the  United  States. 

Notwithstanding  so  many  advantages  on  one  side,  and  disadvantages 
on  the  other,  truth  has  triumphed  by  tearing  the  mask  from  fraud, 
crime,  and  perjury; 

It  has  not  been  without  great  repugnance,  and  by  pursuing  a 
course  contrary  to  his  taste  and  custom  for  the  purpose  of  discussing 
these  subjects,  that  the  undersigned  has  entered  into  a  prolix  analysis 
of  the  proofs  at  the  risk  of  too  much  fatiguing  his  excellency's  atten* 
tion,  and  of  causing  his  reasonings  to  lose  in  strength  by  that  which 
they  gain  in  extension.  The  undersigned  being  ignorant  whether  the 
same  lot  will  befall  this  note  which  befell  the  former ;  that  is  to  say, 
whetiher  his  excellency  would  renounce  for  any  purpose  the  examina^ 
tion  of  a  question  himself  which  has  left  the  sphere  of  private  inte- 
rests ever  since  it  became  a  matter  of  diplomatic  discussion  between 
the  two  governments,  for  the  purpose  of  afterwards  confiding  in  the 
opinion  of  persons  little  versed  in  prize  law  ;  he  has  had  to  descend 
to  particulars  which,  under  different  circumstances,  he  would  have 
entirely  disregarded ;  he  has  had,  in  fine,  to  place  himself  on  a  level 
with  any  person,  not  vet  known,  to  whom  his  excellency  shall  entrust 
his  exammation.  Without  this  uncertainty,  or  relying  upon  the 
promise  which  his  excellency  deigned  to  give  him  in  November,  1846^ 
the  undersigned,  instead  of  transmitting  this  long  note,  would  hare 
limited  himself  to  making  a  synopsis  of  the  facta ;  to  referring  to  the 
proofs  which  he  previously  communicated  to  the  Department  of  State, 
and  to  those  which  he  now  transmits,  certain  that  that  analysis  would 
have  been  made  by  his  excellency  with  the  quickness  of  thought,  and 
of  reminding  his  excellency  of  the  following  maxims  of  international 
law,  sustained  and  illustrated  by  the  most  respectable  authorities,  by 
the  first  masters  of  that  science,  European  as  well  as  American. 

Authorities  of  the  law  of  nations  upon  questions  embraced  in  the 
present  claim. 

1.  The  belligerent  has  a  right  to  confiscate  things  belonging  to  the 
enemy,  whether  on  board  enemy's  vessels  or  those  of  friends  or  neutrals. 
Anything  is  called  enemy's  property  which  belongs  to  subjects  of 
the  enemy  of  any  age  or  sex.  Particular  treaties  between  nations 
alone  can  modify  this  principle. — (Vattel,  Law  of  Nations^  book  3, 
chapter  6,  sec.  73  to  76.) 
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This  principle  has  been  recognized  and  defended  by  the  goyernment 
of  the  United  States,  represented  by  the  Hon.  Mr.  Jefferson,  Secretary 
of  State  in  1793,  in  the  official  correspondence  with  Mr.  Genet,  plenipo- 
tentiary of  France,  and  with  Mr.  Hammond,  plenipotentiary  of  Great 
Britain. — (American  State  Papers,  published  at  Boston^  by  Wait,  vol. 
If  pages  134  and  261,  section  3.) 

8.  The  community  or  blending  of  neutral  interests  with  enemy's  in- 
terests imparts  to  the  former  the  character  of  the  latter^  e^en  when 
such  a  confusion  may  hare  taken  jplace  without  the  consent  of  the  ab- 
sent neutral  owner.  The  whole  is  subject  to  confiscation  if  captured 
by  the  belligerent. 

The  authorities  which  sustain  this  proposition  are  so  numerous  that 
it  will  suffice  to  quote  a  few  of  them. 

Sir  Wm.  Scott  says:  '^It  was,  then,  expressly  laid  down  that  if  a 
person  entered  into  a  house  of  trade  in  the  enemy's  country  in  time  of 
war,  he  should  not  protect  himself  by  mere  residence  in  a  neutral 
country.'' — (The  Vigilantia,  1  Bob.,  13  Amer.  edition.^ 

Wheaton  says:  '^  And  if  a  person  be  a  partner  in  a  house  of  trade 
in  the  enemy's  country,  hb  is,  as  to  the  concerns  and  trade  of  that 
house,  deemed  an  enemy,  and  his  share  is  liable  to  confiscation  as 
such,  notwithstanding  his  own  residence  is  in  a  neutral  country  ;  for 
the  domicil  of  the  house  is  considered  as  the  domicil  of  the  partner. — 
(2  Wheaton's  Reports,  Appendix,  pages  28  and  29,  quoting  in  its  sup- 
port eight  English  and  American  Admiralty  decisions,  which  it  is 
useless  to  repeat  here.) 

The  Supreme  Court  of  the  United  States,  in  the  case  of  the  Antonia 
Johanna,  alluded  to  the  same  principle  as  unquestionably  true,  when 
the  Hon.  Judge  Story,  who  pronounced  the  opinion,  said:  ''It  does 
not,  therefore,  present  a  case  Tor  the  application  of  the  principle  that 
the  property  of  a  house  of  trade  in  the  enemy's  country  is  condemnable 
as  prise,  notwithstanding  the  neutral  domicil  of  one  of  the  partners. 
On  the  contrary,  it  presents  a  case  for  the  application  of  the  ordinary 
principle  which  sumeots  to  confiscation,  iure  bdli,  the  share  of  a 
partner  in  a  neutral  house,  where  his  own  domicil  is  in  a  hostile  coun- 
try."—(The  Antonia  Johanna,  1  Wheaton,  159.) 

If  the  mixture  and  conflision  of  neutral  with  enemy's  property  has 
been  intentionally  made  for  the  purpose  of  covering  the  latter,  the 
wiiole  ouRht  to  be  condemned  as  prize  of  war,  even  if  it  were  easy  to 
distinguish  between  them. 

''But  if  a  neutral  endearors,  by  false  appearances,  to  cover  the 
property  of  a  belligerent  from  the  lawful  seizure  of  his  enemy,  such 
conauct  identifies  tne  neutral  with  the  belligerent  whom  he  thus  en- 
deavors to  protect,  and  is  a  fraud  upon  the  neutrality  of  his  own  gov- 
ernment, and  upon  the  rights  of  the  belligerent." — (3  Washington  C. 
G.  Reports,  117,  cited  by  Elliot's  American  Dip.  Code,  2d  vol.,  page 
308,  section  343.) 

Where  enemy's  property  is  fraudulently  blended  in  the  same  claim 
with  neutral  property,  the  latter  is  liable  to  share  the  fate  of  the 
former.— (The  St.  Nicholas,  1  Wheaton,  417,  431.)  The  same  rule 
has  been  uniformly  applied  by  the  English  admiralty  courts. — (The 
Eenromi  2  Bob.^  1  to  13;  the  OalypsOi  u).,  129  to  135;  and  more  par- 
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iicnlarly  the  Graf  Bemrtof,  3  Bob.,  99  to  102,  in  which  Sir  Wm. 
Scott's  wordg  might  be  literally  applied  to  the  daimants  of  the  Mace- 
donian.) 

In  the  case  of  the  St.  Nicholas,  Wheaton  adds  the  following: 
'^Thns,  also,  in  the  courts  of  municipal  law  that  property,  insured 
and  pledged  as  neutral,  not  only  ought  to  hare  all  the  documents 
necessary  for  the  purpose  of  proring  its  neutrality  conformably  to 
treaties  and  the  law  of  nations,  but  it  ought  not  to  be  aooompanied  by 
any  paper  which  may  compromit  its  neutral  character.  It  is  a  maxim 
that  neutral  commerce  ought  to  be  carried  on  in  good  faith  towards 
belligerents.  Their  rights  ought  to  be  respected  as  well  as  those  of 
neutral  nations.  It  is  not  enough  that  a  part  only,  but  all  the  pro- 
perty corered  by  the  policy,  must  be  neutral.  And  if  it  is  attempted 
to  corer  enemy's  property  by  mixing  it  with  that  of  the  neutral,  the 
whole  may  be  considered  liable  to  confiscation." — (1  Gaines's  Beports, 
56&,  Blagge  vs.  the  N.  Y.  Ins.  Co.)  <*  And  if  the  general  agent  of  a 
neutral  cargo  corers  the  property  of  the  enemy  in  the  same  ressel,  al* 
though  it  may  be  without  the  consent  or  knowledge  of  bis  principal, 
the  property  of  the  principal  is  condemnable,  (notwithstanding  it  may 
be  distinguished  by  its  papers,)  and  the  bond  for  neutral  is  not  dish 
charged."— (1  Wheat.,  431,  note  a.) 

The  undersigned  will  close  the  discusion  of  this  point  with  the  words 
of  the  Eon.  Judge  Story,  who  pronounced  the  sentence  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  Lob  Dos  HermanoSy  a  case 
which  h^  much  analogy  with  that  of  the  Macedonian.— (2d  Wheaton, 
97  and  98.)  ''  It  is  a  settled  rule  of  this  court  that  if  a  party  will 
attempt  to  impose  upon  the  court  by  knowingly  or  fraudulently  claim- 
ing as  his  own  property  belonging  in  part  to  others,  he  shall  not  be 
entitled  to  a  restitution  of  that  portion  which  he  may  ultimately  es- 
tablish as  his  own.  This  rule  is  founded  in  the  purest  principles  of 
morality  and  justice,  and  would  bear  upon  the  claim  of ,  sup- 
posing his  domioil  as  a  neutral  were  erer  so  clearly  established." 

That  the  acts  and  contracts  of  Captain  Smith  bind  his  absent  prin- 
cipals at  Boston  or  Canton,  is  acknowledged  by  the  Solicitor  of  the 
Treasury,  and  is,  besides^  a  principle  of  prize  law.  Sir  Wm.  Scott 
said,  in  the  case  of  the  O^lypso,  (2  Bob.,  134 :)  If  they  were  entirely 
ignorant  of  the  matter,  I  must  adhere  to  the  rule  laid  down  (without 
which  the  greatest  frauds  would  be  easily  practiced  on  the  courts,) 
that  where  persons  put  their  property  into  the  hands  of  their  agents 
and  partner,  as  the  agent  is  in  this  case,  they  must  be  bound  by  the 
consequences  of  his  acts  as  to  the  property  so  entrusted  to  him.  If 
they  put  the  vessel  into  his  hands,  and  allow  him  to  employ  it  as  he 
pleases,  whether  they  are  immediately  conversant  of  his  practices  or 
not,  they  are  affected  with  a  legal  privity,  and  that  will  be  sufficient 
to  dispose  of  their  interest  in  her. 

The  illustrious  jurisconsult,  Wheaton,  says  :  ^*  The  law,  indeed,  is 
established  that  the  principal  is  answerable  for  the  acts  of  his  agents, 
(and  the  master  is  the  accredited  agent  of  the  ship-owner,)  not  onl^ 
civilly,  but  penalty  to  the  amount  of  the  property  entrusted  to  his 
care.  It  would  be  impossible  for  a  court  of  prize  to  affect  the  proprie- 
tor in  any  other  way,  and,  whatever  the  hardship  may  be,  it  is  much 
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soflbened  by  recollecting  that,  if  he  has  sustained  any  injury  by  the  frau- 
dulent and  unauthorized  acts  of  his  asent,  he  will  be  entitled  to  his 
remedy  against  him.  But  the  act  of  the  master  does  not,  in  general, 
bind  the  owner  of  the  cargo,  unless  he  be  owner  of  the  ship,  or  con- 
versant of  the  intended  violation  of  law,  or  the  master  be  his  agent." 
(2  Wheaton's  rep.,  appendix,  pages  37  and  38.)  In  support  of  these 
aoctrines,  Wheaton  quoted  eight  English  admiralty  decisions. 

The  Supreme  Court  of  the  United  States  has  uniformly  recognized 
land  applied  the  same  principles,  and,  among  other  decisions,  it  will 
suffice  to  briuff  to  mind  that  which  it  pronounced  in  the  case  of  the 
Amable  Isabella,  (6  Wheaton,  T8  :)  "  There  is  another  rule,  too, 
founded  in  the  most  salutary  and  benign  principles  of  justice,  that 
the  assertion  of  a  false  claim,  in  whole  or  in  part,  by  an  agent  of  or 
in  connivance  with  the  real  owner,  is  a  substantive  cause  of  forfeiture, 
leading  to  condemnation  of  the  property.  These  principles  are  not  al- 
luded to  in  this  case  for  the  purpose  of  founding  our  present  judgment 
upon  them,  (for  we  do  not  rely  upon  it  as  a  case  merely  of  reasonable 
doubt,)  but  to  show  that  a  case  less  strong  might  justly  have  sup- 
ported the  decree  we  feel  ourselves  bound  to  pronounce  of  condem- 
nation." 

3.  The  neutral  who  engages  in  carrying  on  the  peculiar  or  private 
commerce  of  the  enemy,  whether  it  be  expressly  to  aid  or  promote  the 
views  of  the  latter,  or  for  his  own  exclusive  convenience,  identifies  his 
interests  with  those  of  the  enemy,  stains  with  hateM  colors  the 
neutrality  of  his  character^  and  his  property  detected  in  such  traffic  is 
liable  to  legal  confiscation. 

The  decisions  of  admiralty  courts  upon  this  subject  are  as  numer- 
ous as  they  are  decisive  in  their  application  to  the  present  claim.  The 
undersigned  will  restrict  himself  to  quoting  a  few  which  illustrate  the 
question  under  the  different  aspects  m  which  it  may  be  viewed. 

Sir  Wm.  Scott,  in  the  case  of  the  Emmanuel,  says :  ^^  The  general  rule 
is  that  the  neutral  has  a  right  to  carry  on,  in  time  of  war,  his  accus- 
tomed trade  to  the  utmost  extent  to  which  that  accustomed  trade  is 
capable.  Very  different  is  the  case  of  a  trade  which  the  neutral  has 
never  possessed,  which  he  holds  by  no  title  of  use  and  habit  in  times 
of  peace,  and  which,  in  fact,  can  obtain  in  war  by  no  other  title  than 
by  the  success  of  the  one  belligerent  against  the  other,  and  at  the  ex- 
pense of  that  very  belligerent  under  whose  success  he  sets  up  his  title ; 
and  such  I  take  to  be  the  colonial  trade,  generally  speaking."  Fur- 
ther on,  he  adds :  '^  Upon  these  grounds  it  cannot  be  contended  to  be 
a  ri^JU  to  intrude  into  a  commerce  which  had  been  uniformly  shut 
against  them,  and  which  is  now  forced  open  merely  by  the  pressure 
of  war ;  for  when  the  enemy,  under  an  entire  inability  to  supply  his 
colonies  and  to  export  their  products,  affects  to  open  them  to  neutrals, 
it  his  not  his  will  but  his  necessity  that  changes  his  system ;  that 
change  is  the  direct  and  unavoidable  consequence  of  the  compnlsion 
of  war ;  it  is  a  measure  not  of  French  (Spanish)  councils,  but  of 
British  (Chilean)  force.— (The  Emmanuel,  2  Bob.,  166,  167.) 

In  the  case  of  the  Calypso,  (2  Eob.,  136,)  Sir  Wm.  Scott  said :  "On 
every  principle  of  justice  the  employment  of  a  vessel  in  this  manner, 
not  only  to  carry,  but  to  cover  and  protect  enemy's  colonial  trade 
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from  the  just  rights  of  war,  is  such  a  eross  departure  from  neutrality 
that  I  should  have  no  hesitation  to  condemn  expressly  on  this  ground; 
but  that  is  not  necessary,  the  ground  on  which  I  condemn  is  that 
gross  leaven  of  fraud  which  runs  through  every  part  of  the  transaction 
and  contaminates  the  whole  case,  even  on  the  neutrality  of  the  pro* 

r»rty."  Identical  decisions  may  be  seen  in  the  cases  of  the  Princessai 
Bob. ;  the  Anna  Catharinai  4  Bob. ;  the  Bendsborgi  4  Bob. ;  the 
Yron  Anna  Catharina,  5  Bob. 

The  peculiarity  of  their  colonial  commerce  being  confined  to  Span- 
iards is  recognised  in  n^ny  cases  discussed  in  the  English  admiralty 
court,  as  may  be  seen  in  the  sentence  of  the  Princessa. — (2  Bob.,  42 
to  45.) 

The  pro^sition  of  the  undersigned  is  not  alone  sustained  by  British 
admiralty  jurisprudence.  It  is  ^so  a  rule  of  the  courts  of  the  United 
States.  The  venerable  Judge  Story,  in  deciding  the  case  of  the  ship 
Ann  Green  and  her  cargo^  (I  Gallison,  289,)  said  as  follows : 

'^  But  however  it  may  be  as  to  the  general  colonial  trade,  I  think 
that  it  may  well  be  admitted  as  a  principle  of  national  law  that  where 
a  neutral  is  engaged  in  a  commerce  which  is  exclusively  confined  to 
the  subjects  of  a  country,  and  is  interdicted  to  all  others,  and  cannot 
be  avowedly  carried  on  in  the  name  of  a  foreigner,  such  a  commerce 
is  to  be  considered  as  so  entirely  national  that  it  must  follow  the  situa- 
tion of  the  country.  The  property  is  considered  as  eo  intimately  in- 
corporated into  the  commerce  of  the  country  that  it  receives  its  char- 
acter solely  from  that  commerce.  In  this  view,  though  the  property 
niay  be  neutral,  yet  the  commerce  in  which  it  is  engaged  may  be  hos- 
tile, and  induce  a  confiscation.  Such  I  understand  to  be  the  opinion 
of  Sir  WUUam  Scotty  in  the  Anna  Oaihariney  the  Prtncessay  and  the 
Bencbboura  ;  and  I  am  not  disposed  at  all  to  question  the  sound  policy 
or  principle  which  dictated  those  decisions.  And  I  admit,  further, 
that  in  such  a  trade  it  is  quite  immaterial  whether  the  shipment  be 
in  peace  or  in  war." 

The  same  decision  was  pronounced  in  the  case  of  the  San  Jo9&  Indir 
ano,  (2  Gallison,  285,  286.)  The  Hon.  Judge  Story  laid  down  the 
following  rule,  as  of  unquestionable  truth  ana  propriety : 

*^  But  the  property  of  a  person  may  acquire  a  hostile  character  al- 
together independent  of  his  own  peculiar  character  derived  from  resi- 
dence. In  other  words,  the  origin  of  the  property  or  the  traffic  in 
which  it  is  engaged  may  stamp  it  with  a  hostile  taint,  although  the 
owner  may  happen  to  be  a  neutral,  domiciled  in  a  neutral  country. 
Such  are  the  familiar  instances  of  engagements  in  the  colonial,  coast- 
ing, fishing,  or  other  privileged  trade  of  the  enemy."  ^'  The  princi- 
ple to  be  extracted  from  these  cases  seems  to  be,  that  where  a  person 
IS  engaged  in  the  ordinary  or  extraordinary  commerce  of  an  enemy's 
country,  upon  the  same  footing  and  with  the  same  advantages  as  native 
resident  subjects,  his  property,  so  employed^  is  to  be  deemed  incorpo- 
rated into  tne  general  commerce  of  that  country,  and  subject  to  con- 
fiscation, be  his  residence  where  it  may.  And  the  principle  seems 
founded  in  reason.    Such  a  trade,  so  carried  on,  has  a  direct  and  im- 
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mediate  effect,  in  aiding  the  resonroes  and  revenue  of  the  enemy,  and 
in  warding  off  the  pressure  of  the  war.  It  is  not  distinguishable  from 
the  ordinary  trade  of  his  native  subjects." 

The  Hon.  Mr.  Marshall,  judge  of  the  Supreme  Court  of  the  United 
States,  recapitulated,  in  a  few  words,  in  the  case  of  the  Commencen, 
(1  Wheaton,  396,  397,)  the  grounds  of  the  English  admiralty  rule  of 
1756,  which  prohibits  neutrals  from  engaging  in  time  of  war  in  a 
traffic  which  was  prohibited  to  them  in  time  of  peace ;  because  such  a 
traffic  was  exclusively  reserved  to  the  vessels  of  the  enemy's  country, 
and,  although  he  was  not  obliged  to  express  his  opinion  upon  this 
subject,  in  which  American  commerce  was  deeply  interested,  any  one 
who  knows  the  power  of  his  loeic  and  his  adhesion  to  justice,  cannot 
fiiil  to  infer  the  consequence  which  he  would  have  drawn  from  such 
premises. 

Nevertheless,  whatever  mi^ht  have  been  his  opinion,  it  is  unneces- 
sary^ to  repel  the  present  claim,  in  which,  besides  Peruvian  colonial 
commerce  having  always  been  forbidden  to  foreigners,  the  aggravating 
circumstances  before  mentioned  figure — ^both  the  price  of  the  license 
and  the  advance  of  the  custom-house  duties — all  which  is  a  war  sub- 
sidy ;  and  the  special  permits  to  import  and  export  the  cargo  and 
money,  at  rates  lower  than  those  of  the  legal  tariff,  pursuant  to  an 
express  contract,  and  their  introduction  into  the  interior  of  the  coun- 
try, where  the  enemy's  army  was,  and  that  heap  of  deceit  and  frauds 
which  shock  every  principle  of  justice  and  morality,  and  are  con- 
demned by  all  jurisprudence,  however  loose  or  interested  it  may  be. 

Are  maxims,  principles,  or  sentences  desired  for  the  purpose  of 
stigmatizing  these  acts  as  hostile  to  the  belligerent  and  condemnable 
by  the  law  of  war  ?  Open  any  book  of  the  law  of  nations,  examine 
all  and  each  of  the  prize  causes  decided  in  England,  France,  and 
these  States,  and  they  will  be  found  in  heaps.  Let  the  cases  in 
Cranch,  of  the  Julia,  Aurora,  and  Hyram  oe  consulted ;  and  in 
Wheaton,  those  of  the  same  Hyram,  the  Commencen,  Ariadne,  Cale- 
donia. All  agree  that  the  necessary  license  of  the  enemy  jeopards 
the  neutrality  of  the  vessel,  in  which  the  single  act  of  setting  sail, 
with  the  intention  of  favoring  his  views,  is  sufficient  to  condemn  the 
property,  even  if  that  intention  is  frustrated  by  capture.  And  what 
will  be  said  when  the  enemy  of  Chile  collected  all  the  fruits  which  he 
proposed  to  himself  in  the  contract  concluded  with  the  partner  of 
Captain  Smith  in  the  vessel  and  cargo  ? 

Ah  I  the  Canton  voyage  was  illegal  from  its  beginning,  not  only 
because  there  was  a  necessity  for  a  license  for  the  purpose  of  under- 
taking it,  and  covering  the  violation  of  the  municipal  laws  of  Spain, 
(which,  if  it  had  taken  place  in  the  United  States^  would  have  caused 
the  loss  of  all  the  property,)  but  more  especially  because  the  price  of 
that  license  and  the  custom-house  duties  upon  the  future  importation 
of  the  cargo  were  required  and  advanced  for  the  express  purpose  of 
enabling  the  Spanish  government  to  prosecute  the  war  asamst  Chile, 
and  thus  they  were  employed.  Whatever  excuse  may  be  invented, 
this  was  a  war  subsidy,  and  although  secret,  it  does  not  lose  an  iota 
of  its  hostile  character  from  the  moment  when  it  was  discovered. 
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Could  Captain  Smith  make  Buch  adyanoes  without  identifying  him- 
self in  the  war  on  the  part  of  Spain  and  subjecting  the  whole  vessel 
and  cargo  to  be  confiscated  to  the  Chilean  captor  ?  If  he  could  not 
himself  do  it  without  incurring  that  responsibility,  neither  could  he 
do  it  by  means  of  his  partner,  consignee,  or  agent,  the  Spaniard 
Arismendi.  Nevertheless,  this  was  done.  Arismendi  was  a  mere 
instrument  in  that  transaction  after  it  was  ratified,  confirmed,  and 
adopted  by  Smith  as  the  basis  of  his  written  contract  for  the  Canton 
voyage. 

If  the  question  is  viewed  in  this  aspect,  the  vessel  and  cargo  were 
subject  to  confiscation,  even  if  no  Spaniard  had  held  a  share  in  either. 
And  what  ought  to  be  thought  when  it  is  proved  that  the  Spaniards 
Abadia  and  Arismendi  had  a  share  in  both  ? 

So  just  are  these  principles,  and  jbo  necessary  for  the  maintenance  of 
those  commercial  relations  which  the  American  States  are  called  on 
to  strengthen  among  one  another,  and  to  promote  b^  all  imaginable 
means,  that  the  government  of  Chile,  &r  trom  anticipating  any  con- 
flict with  that  of  the  United  States,  has  always  cherished  the  belief 
that  in  its  experience  and  wisdom  they  should  find  a  firm  support 
which  might  sustain  them. 

The  spirit  of  cupidity  which  led  to  the  advance  of  $100,000  on  ac- 
count of  the  Maceaonian  was  completely  gratified  by  the  profits  of  the 
voyage,  which,  computed  at  its  origin  at  more  than  a  hundred  per 
cent.,  could  not  fail  to  exceed  the  hopes  of  Smith  and  his  American 
partners  after  deducting  the  $70,000  captured  by  the  Chilean  squad- 
ron. But  the  loss  to  Chile  in  life  ana  property  occasioned  by  the 
application  of  this  advance  to  the  resources  of  her  enemy  for  war, 
altnough  it  cannot  be  stated  with  predsion,  can  still  reasonably  be 
calculated  at  many  $100,000 ;  for  which  amount,  according  to  the 
rigorous  principles  of  justice,  he  who  caused  the  evil  ought  to  be 
responsible,  or  else  his  government^  if  it  aspires  to  occupy  his  place 
and  appear  in  his  defence. 

The  undersigned  transmits  to  his  excellency  a  correct  copy  of  the 
proclamation  of  blockade  on  the  coasts  of  Peru  by  Lord  Cochrane, 
vice  admiral  of  the  Chilean  squadron,  taken  from  Niles'  Register, 
which  is  in  the  library  of  his  department,  vol.  16,  page  318.  At 
the  foot  it  will  be  seen  that  the  brig  Macedonian  was  among  the 
American  vessels  to  which  it  was  notified.  If,  after  this  notification, 
Captain  Smith  dared  to  do  all  which  he  did,  and  was  surprised  in 
enemy's  territory  with  a  sum  of  money  and  a  cargo  of  goods  destined 
to  an  interior  city  of  the  enemy,  how  can  this  violation  of  the  block- 
ade be  justified  ?  Is  it  said  that  this  blockade  was  not  maintained  by 
a  force  sufficient  to  cause  it  to  be  respected  ?  The  fact  of  the  capture 
answers  so  frivolous  an  objection.  The  principles  of  international 
law  upon  this  subject  are  too  obvious  to  require  mention. — (The 
Columbia,  1  Bob.  130.)  If  Lord  Cochrane  failed  to  capture  the  ves- 
sel and  the  rest  of  the  cargo,  no  doubt  it  was  because  they  would  have 
hampered  the  celerity  of  his  movements,  or  because  he  desired  to 
avoid  a  confiict  with  the  American  squadron,  whose  movements  on 
the  coast  of  the  Pacific  were  made  known  to  the  Department  of  State 
by  the  Hon.  Judge  Prevost.    It  is  known  that  no  right  is  lost  because 
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at  any  time  it  niaj  fail  to  be  put  to  nse,  unless  a  sufficient  number  of 
years  shall  elapse  which|  by  showing  abandonment,  constitutes  pre- 
scription. 

Tne  many  important  facts  which  have  been  divulged  to  his  excel- 
lency during  this  discussion — fiEtcts  of  which  the  American  government 
was  more  or  less  informed  at  the  period  when  they  happened,  but 
which  time  the  change  of  ministers  and  the  cunning  of  the  daimants 
had  obscured  and  confounded,  show  not  only  the  propriety,  but  also 
the  necessity  and  justice  of  the  prescription  applicable  to  this  species 
of  causes.  Sir  Wm.  Scott  recognized  this  necessity  in  more  than  two 
of  his  luminous  decrees,  and  the  government  of  the  United  States  has 
also  respected  the  principle  when,  in  the  Tth  article  of  the  treaty  of 
London,  of  the  19th  November,  1794,  in  which  indemnification  is 
stipulated  for  the  illegal  captures  which  English  subjects  made  from 
American  citizens,  the  following  limitation  was  affixed :  '^  But  it  is 
distinctly  understood  that  this  provision  is  not  to  extend  to  such  losses 
or  damages  as  have  been  occasioned  by  the  manifest  dday,  or  negligence^ 
or  wilful  omission  of  the  daimcmt."  It  is  to  be  remarked  that  among 
those  captures,  perhaps  none  had  half  the  antiquity  of  the  money  at 
Sitana,  claimed  by  the  representatives  of  the  Macedonian  twenty  years 
after  the  capture  was  made,  and,  nevertheless,  the  treaty  invalidated 
those  which  were  ancient.  The  government  of  Chile  will  never 
acknowledge,  in  this  description  of  causes,  a  principle  adverse  to  j^re- 
scriptum^  which  it  has  already,  in  the  opinion  of  the  undersigned, 
irrefutably  maintained.  To  renounce  it  would  be  to  open  a  wide  door 
to  avarice,  fraud,  and  painfal  disputes  with  the  governments  of  those 
who  may  deceitfully  or  surreptitiously  obtain  unaue  protection  for  the 
purpose  of  altering  ancient  facts. 

Why  did  Captain  Smith,  or  the  present  claimants,  withhold  for  so 
many  years  the  presentation  of  this  claim  ?  Because  they  themselves 
pronounced  it  desperate  until,  believing  that  in  regard  to  Chile  it  was 
involved  in  the  shadows  of  time,  they  fancied  they  would  surprise  her. 

Why  did  Smith  fail  to  pursue  the  captors  of  the  money,  (who  d» 
dained  the  goods  which  were  also  in  the  custody  of  Inclan,  the  con- 
signee,) thus  failing  in  the  duty  imposed  upon  him  by  his  office  and 
admiralty  jurisprudence  ? — (8  Mason,  161,  Williams  vs.  Dorr,  C.  C. 
Mass.,  q^uoted  by  Elliot's  American  Diplomatic  Code,  page  306,  §  827.) 
Why  did  he  not  forthwith  make  his  protest  and  present  it  to  the 
tribunals  of  Chile,  accompanied  by  the  documents  necessanr  to  prove 
bis  innocence  and  neutrality,  if  not  in  person,  b^  means  of  his  agents 
or  consul  at  Valparaiso  or  Santiago?  Why  did  he  not  compel  the 
captors  to  an  adjudication,  as  his  duty  required  ? 

He  did  not  follow  the  captors,  for  it  was  no  btisiness  of  his ;  for  he 
lost  nothing.  He  did  not  make  a  protest,  (jmtil  fifteen  months  after- 
wards, when  Peru  condemned  the  vessel,  half  of  which  he  represented,) 
beeause  the  only  one  injured  by  the  seizure  of  the  money,  the  house 
of  Abadia,  had  done  this  at  a  proper  time.  He  did  not  present  docu- 
ments, because  he  had  none. 

He  did  not  compel  the  captors,  because  he  had  no  cause  of  actioUi 
nor  even  a  colorable  title  to  bring  one ;  for  his  acts  and  exploits  were 
fresh  in  the  memory  of  all ;  persons  were  living  who  could  explain 
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them,  and  erery  moment  documents  mightappear  which  would  revealall 
his  frauds,  and  would  occasion  him  to  be  treated  as  the  declared  enemy 
of  Chile,  and  an  unworthy  son  of  the  immortal  Washington. 

The  copy  of  the  declarations  of  Inclan  and  his  muleteers,  taken  in  Axe- 
quipa,  and  sent  in  the  form  of  a  protest  hy  an  American  agent  or  con- 
sul to  the  government  of  Ohile,  and  hy  this  ordered  to  the  competent 
tribunal,  was  without  doubt  an  act  of  mere  condescension  on  the 
part  of  Hmith  towards  Abadia ;  for  no  one  appeared  before  the  court 
to  sustain  it  or  to  open  the  trial ;  and,  as  it  has  not  been  found,  after  the 
most  careiul  search,  it  is  to  be  presumed  that  Smith's  agent  withdrew 
it  as  dangerous  under  the  circumstances.  No  one  will  be  so  bold  as  to 
say  that  it  was  incumbent  upon  the  government  of  Chile  to  convert 
itself  into  an  attorney  for  Smith. 

If,  with  reference  to  this  prize,  there  was  no  trial  or  sentence  pro- 
nounced because  the  captors  did  not  seek  the  adjudication,  or  the  pre- 
tended American  owners  claim  it  or  compel  them,  this  circumstance 
does  not,  in  the  slightest  degree,  improve  their  condition ;  if  they  had 
any  right  and  did  not  exercise  it,  thev  failed  in  their  duty,  a  fault 
which  can  be  imputed  to  them  alone.  It  is  proper  here  to  remind  his 
excellency  that  tne  only  duty  of  the  Chilean  government  was  to  keep 
the  tribunals  of  the  republic  open  to  all  kinds  of  claimants,  as  it  in 
fact  did ;  and  that  no  responsibility  can  be  attributed  to  it  unless  it 
can  be  proved  that  their  organization  was  defective,  or  the  administra^ 
tion  of  justice  impure,  a  proof  which  has  never  been  attempted. 

Notwithstanding,  in  a  spirit  of  conciliation  or  condescension  towards 
the  American  government,  that  of  Chile  has  disregarded  the  deference 
due  to  its  courts,  and  entered  into  this,  diplomatic  discussion,  in  the 
firm  persuasion  that  it  would  be  conducted  in  the  usual  forms  and 
with  that  spirit  of  candor,  good  &ith,  and  justice,  which  there  was 
reason  to  expect  from  the  American  government,  and  which  comports 
with  the  dignity  of  both. 

The  undersigned  here  suspends  the  discussion  of  the  subject,  and  on 
his  part  considers  it  as  concluded ;  assuring  his  excellency  that  it  has 
been  very  grateful  to  his  government  to  have  given  to  that  of  the 
United  States  a  convincing  proof,  that  the  rejection  of  this  claim  was 
founded  in  principles  of  the  most  vigorous  justice,  even  if  it  had  been 
at  the  sacrifice  of  a  cost  much  exceeding  the  sum  claimed.  The  under- 
signed has  omitted  much  so  as  not  to  prolon|;  this  note.  If  anv  in- 
teresting point  shall  have  remained  unexplained,  or  shall  not  have 
been  clearly  expressed,  the  undersigned  is  ready  to  satisfy  his  excel- 
lency's  doubts  m  writing  or  orallv ;  the  last  would  be  more  expedi- 
tious and  would  facilitate  his  excellency's  task. 

The  undersigned  had  until  this  moment  forgotten  the  only  argu- 
ment which  he  heard  from  his  excellency,  the  first  time  he  had  the 
honor  to  touch  on  thissubject  in  his  department.  ''  Howisitpossibley" 
asked  his  excellency,  ^Hhat  a  gentleman  so  respectable,  rich,  and  beii« 
eficent,  should  lend  his  name  to  sustain  an  unjust  claim  ?"  The  fore* 
going  statement,  the  documents^  and  the  law  of  nations  answer  this 
question.  He  then  made  known  to  him  all  the  foresight  and  wisdom 
of  a  law  of  the  ancient  code  called  siete  partidaa^  which  prohibits  the 
great  and  powerful  from  lending  their  names  for  the  purpose  of  rep* 
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resenting  the  interest  of  others^  in  order  to  free  the  decisions  of  justice 
irom  the  prepossessions  which  wealth  engenders,  or  credit,  or  true  or 
false  yirtues.  But  the  undersigned,  who  has  never  failed  to  confide 
in  the  acknowledged  science,  prohity,  and  nobleness  of  sentiments  of 
his  excellency,  can  saj  with  d  Affuesseau,  '^  that  he  is  very  far  from 
doing  him  the  injury,  to  confound  him  with  the  crowd  of  those  who 
are  guided  by  that  popular  prejudice ;  nor  with  those  virtuous  hut 
weak  souls,  just  but  timid  men,  naturally  inclined  towards  slavery, 
who  are  disturbed  at  the  sight  of  granduer,  and  who  submit  to  the 
power  of  reputation,  without  wishing  and  without  knowing  it/' 

The  government  of  Chile,  relying  upon  facts,  documents,  and  au* 
thorities  such  as  the  undersigned  has  nad  the  honor  to  submit  to  his 
excellency  against  this  illegal  claim,  has  never  been  able  to  contem- 
plate any  other  result  than  that  the  government  of  his  excellency 
would  withdraw  his  protection  from  the  claimants,  and  would  repel 
them  with  just  indignation.  The  undersigned  keeps  up  the  same  hope. 
But  if  in  this  he  should  be  mistaken,  if  his  excellency  shall  still  be- 
lieve that  any  anchor  of  salvation  yet  remains  for  the  claimants,  in 
that  case  it  would  be  suitable  to  adopt  the  course  which,  a  few  days 
since,  his  excellency  orally  proposed  to  the  undersigned,  to  submit 
this  subject  to  the  decision  of  a  friendly  nation.  The  undersigned 
would  not  hesitate,  if  it  depended  upon  himself,  to  submit  it  to  the  de- 
dsion  of  an  English  jurisconsult^  of  notorious  probity  and  wisdom ; 
because  the  responsibility  being  reconcentrated  in  a  single  person  of 
the  qualities  mentioned,  prompt  dispatch  and  accuracy  might  be  ex^ 
pected  in  his  decision. 

But,  if  the  undersigned  should  have  had  the  good  fortune  to  clear 
up  the  business,  if  his  excellency  does  not  still  entertain  reasonable 
doubts  in  regard  to  the  injustice  and  rashness  of  the  claim,  why 
delay  its  termination,  thereby  causing  useless  expenses  to  Chile  ? 
Why  publish  the  frailties  into  which  error  or  ambition  has  precipita- 
ted and  sunk  Captain  Smith,  or  the  claimants,  or  their  agents  ?  Is  it 
not  equally  great  and  noble  in  governments,  as  in  individuals,  to  cor- 
rect a  mistake,  and  to  do  homage  to  truth  and  to  justice  ? 

The  other  pending  claims  to  which  his  excellency  alludes  in  his  es- 
timable note,  will  be  the  subject  of  one  or  more  separate  communica- 
tioDB,  in  order  not  to  confound  in  this  affairs  which  have  no  point  of 
contact  amon^  one  another. 

The  undersigned  herewith  transmits  a  list  of  the  original  documents 
annexed  referred  to  in  this  note,  and  will  thank  his  excellency  to  ac- 
knowledge the  receipt  of  them  as  soon  as  possible,  in  order  to  shield 
him  from  the  consequences  of  a  fire,  of  their  being  involuntarily  mis- 
laid, or  any  other  unforeseen  accident. 

The  undersigned  requests  his  excellency  Mr.  Buchanan  to  accept 
the  homage  of  his  respect  and  distinguished  consideration. 

M.  CARVALLO. 
His  Excellency  Mr.  Jahhb  Buchanan,  " 

Secretary  of  Bate  of  the  United  States. 
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LTruiftUUoii.] 

Ifidex  to  the  documents  referred  to  in  the  foregoing  note,  dated  Washing^ 
ton,  December  26,  l&i8,  in  the  order  in  which  ihey  are  quoted. 

Bundle  A  contains  a  manuscript  volumei  with  the  following: 

1.  The  original  contract  for  the  sale  of  half  of  the  brig  Macedonian 
signed  at  Lima  on  5th  May,  1819,  by  Captain  Eliphalet  Smith,  in 
favor  of  Philip  Mercier,  the  purchaser ;  assigned  by  the  latter  to  Don 
Jos^  Santos  de  Arismendi,  from  whom  he  confesses  to  have  received^ 
at  Lima  on  the  4th  December,  1819,  $15,000  as  the  ^rice,  and  assigned 
by  Arismendi  to  Abadia,  at  Lima,  9th  December,  m  the  same  ]^ear» 

2.  An  original  order  in  the  form  of  a  letter  from  Philip  Mercier  to 
Stephen  Jose  Amadon,  of  Guyaquil,  dated  at  Lima  on  4th  December, 
1819,  directing  him  to  deliver  to  Captain  Smith  whatever  had  been, 
or  might  be,  realized  by  the  Macedonian  on  her  voyage  from  Pisco  to 
Guyaquil,  and  back  to  Callao ;  with  an  assignment  at  the  foot  of  the 
same  letter,  dated  as  above,  signed  by  Eliphalet  Smith,  in  which  the 
latter  declares  that  all  the  interest  in  that  voyage  belongs  to  Mr. 
Arismendi. 

3.  Original  receipt  from  Captain  Eliphalet  Smith  to  Don  Vicente 
de  Lascano,  agent  of  the  house  of  Abadia  &  Arismendi,  dated  at  San 
Bias,  May  7, 1820,  for  divers  quantities  of  hard  dollars,  gold,  bullion, 
and  coin,  and  silver  in  bars,  the  values  of  which  amount,  including 
export  duties,  to  $78,641.7  reals,  with  a  note  signed  by  Lascano  at 
the  foot,  in  which  he  declares  that  he  had  delivered  that  amount,  on 
account  of  the  house  of  Abadia  &  Arismendi,  in  order  that,  being 
invested  at  Canton,  Smith  might  bring  the  cargo  which  had  been 
ordered  from  him  to  Callao,  or  some  other  port  on  the  coast. 

4.  Original  letter,  in  English,  from  E.  Smith  to  Messrs.  Abadia 
&  Blanco,  dated  at  Guermey,  May  22,  (no  year,  though  it  was  in 
1821.)  He  tells  them  he  is  sure  they  would  do  all  they  could  to  save 
the  vessel. 

5.  Original  sworn  recognitions  of  the  signatures  of  Captain  Smith 
to  the  foregoing  documents,  by  Messrs.  William  D.  Sohier  and  Henry 
Farnam,  of  Boston,  formally  attested  by  Thomas  A.  Dexter,  notary 
public  and  justice  of  the  peace  of  the  same  city. 

6.  Original  sworn  recognition  of  all  the  signatures  of  Smith,  Mer- 
cier, and  Arismendi,  to  the  foregoing  documents,  by  Mr.  Bichard  J. 
Cleveland,  of  Burlington,  New  Jersey,  in  this  city  of  Washin^n, 
7th  December,  1847,  oefore  Mr.  James  H.  Causten,  notary  public. 

7.  Original  sworn  recognitions  of  the  signatures  and  writing  of 
Philip  Mercier  on  the  foregoing  documents  by  Messrs.  Frederick  Wm. 
Brune  and  James  Hamilton,  of  Baltimore,  2d  May,  1848,  before  Mr. 
Joseph  B.  Williams,  notary  public,  of  the  same  city. 

Bundle  B  contains  the  following : 

1.  An  original  letter  from  Mr.  John  S.  EUery  (one  of  the  principal 
•  claimants)  to  Don  JosS  de  Arismendi,  dated  at  Boston,  December  4, 

1828,  directed  to  St.  Thomas. 

2.  Another,  from  the  same  to  the  same,  Boston,  March  26, 1829, 
directed  to  New  York. 

Digitized  by  VjOOQIC 


OF  THE  BRIG  MACEDONIAN.  369 

3.  Another,  from  the  same  to  the  same,  Boston,  2d  April,  1829, 
directed  to  New  York. 

4.  Sworn  depositions  of  Messrs.  Jonathan  H.  Cheney  and  Ignatius 
Sargent,  of  Boston,  recognizing  the  writing  of  and  signatures  to  the 
said  letters  to  be  EUery's,  before  Thomas  A.  Dexter,  notary  public 
and  justice  of  the  peace,  at  Boston,  4th  April,  1848. 

Bundle  0  contains  a  collection  of  manuscripts,  as  follows : 

1.  An  original  letter,  in  English,  from  Captain  Smith  to  Mr. 
Eichard  Cleveland,  dated  at  San  Bias,  April  7,  1820,  in  which  he  in- 
forms him  of  the  share  which  Arismendi  has  in  the  voyage  to  Canton, 
and  that  he  hopes  to  return  to  the  coast  in  eight  months. 

2.  An  original  account  current,  in  English,  the  whole  in  the  hand- 
writing of  and  signed  by  Captain  E.  Smith,  with  Don  Jose  de  Aris- 
mendi^  dated  at  Panama,  20th  January,  1820,  in  the  last  but  one 
item  of  the  debtor  side  of  which  he  charges  him  with  a  debt  of  Mer- 
cier,  and  in  the  second  item  of  the  creditor  side  credits  him  (or  the 
same  Smith  charges  himself)  |3,043,  as  a  balance  in  favor  of  Aris- 
mendi remaining  in  the  account  current  of  the  5th  December,  therein 
referred  to,  and  deduces  $1,994  07  reals,  as  the  whole  balance  against 
ArismendL 

3.  Sworn  recognition  of  the  two  preceding  documents  by  Mr.  Richard 
J.  Cleveland,  of  Burlington,  the  10th  November,  1848,  before  Mr. 
John  Bodgers,  notary  public  of  the  same  city,  whose  signature  is 
vouched  for  by  the  Secretary  of  State  and  by  the  Governor  of  New 
Jersey, 

Bundle  D. — Authentic  copy  of  the  proceedings  in  a  suit  by  Don  Pedro 

Abadia  and  his  widow  before  the  Congress  and  Executive  of  Peru  in  the 
years  1831  to  1834,  in  the  leaves  4  and  5,  19  and  20  of  which,  Abadia 
claimed  the  sum  which  the  Boston  claimants  now  demand,  and  re- 
ferred to  an  original  protest  with  other  accompanying  proof  made  by 
him  before  the  Notary  Manuel  Suarez,  after  the  capture  of  the  money 
at  Sitana.  It  is  authenticated  by  various  functionaries,  and  by  the 
Minister  for  Relations  of  Peru,  and  by  the  American  Consul  at  Lima. 

Bundle  F  contains  the  following : 

1.  Solemn  declaration  of  Mr.  Richard  J.  Cleveland,  citizen  of  Bur- 
lington, a  friend  and  correspondent  of  Captain  Smith,  Philip  Mercier, 
and  of  the  Spanish  house  of  Abadia  and  Arismendi,  who  was  acquainted 
with  all  the  facts  which  took  place  before  and  after  the  two  captures. 
Given  in  this  city  of  Washington,  the  6th  December,  1847,  before  Mr, 
Causten,  notary  public. 

2.  The  same  of  Don  Juan  Martin  Larraiiaga,  a  Spaniard^  a  citizen 
of  Peru,  a  friend  of  Abadia  and  Arismendi,  equally  acquainted  with 
all  the  facts  touching  this  claim.  Given  in  this  city  of  Washington 
the  20th  of  October,  1848,  before  Mr.  George  Sweeny,  notary  public, 
and  corroborated  by  the  recognition  and*  testimony  of  Mr.  Samuel  F. 
Tracy  of  New  York,  before  Mr.  Alexander  Robertson  Rodgers,  notary 
public  of  that  city,  the  8th  December,  1848. 

3.  Extracts  from  six  oflScial  notes  addressed  to  the  Hon.  John  Q. 
Adams,  Secretary  of  State,  by  the  Hon.  Judge  Prevost,  Commissioner 
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of  the  United  States  in  Chile  and  Peru,  in  the  years  1822  to  1824,  re- 
lating to  the  proceedings  of  Captain  Smith  on  the  coast  of  the  Paoflc. 
The  originals  of  these  notes  must  be  in  the  archires  of  the  Depart* 
ment  of  State. 

Bundle  F  contains  the  following : 

1.  Unsigned  copy  of  a  memorial  of  Mr.  Carlisle,  lawyer  of  this  city, 
to  Mr.  McCuUoh,  First  Comptroller  of  the  Treasury  of  the  United 
States,  accompanied  by  two  letters  of  Messrs.  Gardiner  and  Sohier, 
lawyers  or  representatives  of  the  claimants  against  Chile.  The  origi- 
nals must  be  in  the  office  of  the  First  Comptroller. 

2.  Plain  copy  from  the  newspaper,  the  **  Salem  (lazette/'  of  the 
22d  of  June,  1821. 

3.  Plain  copy  of  the  proclamation  of  blockade  of  the  porta  of  Peru, 
issued  by  Lord  Cochrane,  vice  admiral  of  the  Chilean  squadron,  ia 
conformity  with  the  orders  of  his  gorernment ;  and  a  list  of  the 
American  vessels  warned— one  of  which  was  the  Macedonian ;  taken 
from  Niles'  Register,  vol.  16,  p.  318. 

M.  CARVALLO. 
WASHmoToir,  December  26, 1848. 

KOTE, 

{The  Packet  de  Bilboa,  2  JSoi.,  112.) 

In  time  of  war  this  cannot  be  permitted,  for  it  would  at  once  put  an 
end  to  all  captures  at  sea  ;  the  risk  would  in  all  cases  be  laid  on  the 
consignor,  where  it  suited  the  purpose  of  protection ;  on  every  con- 
templation of  a  war  this  contrivance  would  be  practiced  in  all  con- 
signments from  neutral  ports  to  the  enemy's  country,  to  the  manifest 
defrauding  of  all  rights  of  capture  ;  it  is,  therefore,  considered  to  be 
an  invalid  contract  in  time  of  war,  or,  to  express  it  more  accurately, 
it  is  a  contract  which,  if  made  in  war,  has  this  effect,  that  the  captor 
has  a  right  to  seize  it  and  convert  the  property  to  his  own  use ;  for  he, 
having  all  the  rights  that  belong  to  his  enemy,  is  authorized  to  have 
his  taking  possession  considered  as  equivalent  to  an  actual  delivery  to 
his  enemy ;  and  the  shipper,  who  put  it  on  board  during  a  time  of 
war,  must  be  presumed  to  know  the  rule,  and  to  secure  himself,  in  his 
agreement  with  the  consignee^  against  the  contingence  of  any  loss  to 
himself  that  can  arise  from  capture.  In  other  words,  he  is  a  mere 
insurer  against  sea  risk,  and  he  has  nothing  to  do  with  the  case  of 
capture,  the  loss  of  which  falls  entirely  on  the  consignee.  If  the  con- 
signee refuses  payment  and  throws  it  upon  the  shipper,  the  shipper 
must  be  supposed  to  have  guarded  his  own  interests  against  that 
hazard,  or  he  has  acted  improvidently  and  without  caution. 

Sub-index. 

Memorial,  Mr.  Carvallo  to  Secretary  of  State,  December  26,  1848. 

Contract,  Smith  &  Mercier ;  Mercier  to  Arismendi ;  Arismendi  to 
Abadia. 

Mercier's  order  on  Amador,  and  Smith's  endorsement  of  do.  to 
Arismendi. 

Smith  to  Abadia  &  Blanco. 
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Three  letters,  EUery  to  Arismendi,  December  4,  1828,  Maroli  26, 
1829,  April  2,  1829. 

Letter,  Smith  to  Cleveland,  April  7,  1820. 

Statement  and  extracts  from  record  of  Abadia's  suit  for  restitution 
of  his  confiscated  property. 

Account  current.  Smith  &  Arismendi,  January  13,  1820. 

Deposition  of  R.  J.  Cleyeland. 

Deposition  of  LarraHaga. 

Deposition  of  S.  F.  Tracy. 

Letters  Provost  to  State  Department. 

Memorial  of  J.  M.  Carlisle* 

Copy  of  Salem  Gazette. 

Lord  Cochrane's  proclamation, 

Mr.  Hunter  to  Mr.  Carvallo. 

Answer  to  Mr.  Carvcdlo's  memorial. 


A.  No.  1. 

An  agreement,  made  the  fifth  day  of  May,  1819,  between  Eliphalet 
Smith,  master  and  supercargo  of  the  American  brig  Macedonian,  of 
Boston,  of  one  part,  and  Philip  Mercier,  of  Baltimore,  N.  A.,  and 
DOW  residing  at  Lima,  of  the  otner  part. 

The  said  Eliphalet  Smith,  by  virtue  of  the  powers  and  authority 
given  him  by  the  owners  of  the  said  brig,  in  and  by  their  instrument 

of  the  day  of ,  (a  copy  of  which  is  annexed  to  this  agreement,) 

doth  hereby  agree  to  sell  to  the  said  Philip  Mercier  one  half  part  or 
share  of  and  in  the  said  brig  Metcedonian,  with  all  her  tackle  and 
apparels,  ordnance,  ammunition,  sails,  stores,  and  provisions,  and 
everything  belonging  to  her  as  she  now  is  in  the  port  of  Quarmey,  on 
the  coast  of  Peru,  for  the  price  of  or  sum  of  fifteen  thousand  dollars. 

And  the  said  Eliphalet  Smith  declares  and  agrees  that  when,  and  as 
soon  as  the  said  sum  of  fifteen  thousand  dollars  shall  be  paid  to  him 
by  the  said  Philip  Mercier,  he,  the  said  Philip  Mercier,  oecome  and 
be  considered  one-half  owner  in  the  said  brig,  and,  as  such,  entitled 
to  one-half  shares  in  all  the  profits  and  advantages  which  may  there- 
after be  made  by  her  ;  and  doth  covenant  and  agree  that  he  will 
by  the  said  Philip  Mercier,  or  his  assigns,  meAie  to  him  and  them, 
by  bill  of  sale  or  other  proper  instrument,  a  legal  and  effectual  trans- 
fer of  the  said  half  part  or  share,  according  to  the  forms  that  may  be 
in  use  in  the  port  or  country  in  which  the  said  Eliphalet  Smith  shall 
happen  to  be  when  such  call  shall  be  made  upon  him. 

And  the  said  Philip  Mercier,  on  his  part,  agrees  to  purchase  the 
said  half  part  or  share  in  the  said  brig  Macedonian,  for  the  sum  of 
fifteen  thousand  dollars,  immediately  after  the  signing  of  this  agree- 
ment ;  and  doth  further  declare  and  agree  that,  if  at  any  future  time 
the  said  Smith  should  have  it  in  contemplation  to  make  a  voyage  to 
China,  his  intention  to  do,  had  not  circumstances 
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occurred  to  prerent  it,  in  such  case,  if  the  said  Philip  Mercier  or  his 
assigns  should  refuse  to  consent  in  such  voyage,  the  said  Eliphalet 
Smith  shall  be  at  liberty  to  repurchase  the  said  half  share  for  the  sum 
of  fifteen  thousand  dollars  ;  which  he,  said  Philip  Mercier,  on  receipt 
of  said  sum  of  fifteen  thousand  dollars,  relinquish  all  future  claims  to 
the  said  brig  Macedonian,  and  to  any  advantage  that  may  thereafter 
he  made  by  her. 

The  present  is  made  by  duplicate,  in  good  faith  of  the  parties,  the 
one  to  remain  in  the  hands  of  said  Eliphalet  Smith,  and  the  other  in 
those  of  said  Philip  Mercier,  for  their  resnective  security. 

Made  at  Lima  the  date,  month,  ana  year  aforementioned,  and 
signed  as  follows:  ELIPHALET  SMITH. 


No.  5. 

I,  the  undersigned  Philip  Mercier,  who  is  by  the  above  instru- 
ment the  lawful  owner  of  one-half  of  the  American  hermaphrodite 
brig  Macedonian,  now  lying  in  the  port  of  Gallao,  do  hereby  eede 
and  transfer  to  Don  Jose  Santos  de  Arismendi  all  said  rights  and 
privileges  attached  to  my  ownership  of  said  one-half  share  of  said 
vessel,  for  the  sum  of  fifteen  thousand  dollars,  which  I  hereby 
acknowledge  to  have  received. 

Pone,  in  good  faith,  at  Lima,  this  fourth  day  of  December,  1819. 

C.  MERCIER. 


[TnniBlation.] 

I  declare  that  the  property  in  one-half  of  the  brig  Macedonian, 
which,  according  to  the  preceding  indorsement,  I  have  bought  of 
Mr.  :Philip  Mercier,  belongs  to  Don  Pedro  Abadia,  who  has  paid  me 
the  price  of  fifteen  thousand  dollars,  and  also  the  further  sum  of  three 
thousi^nd  five  hundred  dollars  to  Captain  Eliphalet  Smith,  on  acoount 
of  .the  expenses  of  the  said  vessel. 

JOSE  DE  ARISMENDI. 


Lima,  December  4,  1819. 
Mr^iiEAR  Sir.:  The  funds  which  you  have  realized  or  may  realize 
from  the  voyage  of  the  American  brig  Macedonian,  from  Pisco  to  this 
port,  you  will  have  the  goodness  to  place  at  the  disposal  of  her  cap- 
itain,  Dqn  Eliphalet  Smith,  with  whom  yon  will  also  commanicate  in 
regard  to  everything  relative  to  the  aforesaid  business. 
I  remain^  &c. 

J.  MERCIEIL 
J)on  .^gTBVAN  Jose  Amapor,  Guayaquil. 
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Confer  with  Don  Jose  de  Arismeadi  in  regard  to  tlie  disposition 
to  be  made  of  the  foregoing  letter,  to  whom  I  have  ceded  all  my 
shares  of  the  profits  of  the  voyage  oif  the  brig  Macedonian,  under  my 
command,  from  Pisco  to  Guayaquil,  and  back  to  Callao,  in  virtue  of 
which  cession  the  said  Mr.  Arismendi  is  now  the  only  party  interested 
in  the  matter,  and  as  such,  is  authorized  by  this  my  declaration  to 
liquidate,  close,  and  cancel  all  accounts  connected  with  the  aforesaid 
Foyage  and  its  concomitants.    In  testimony  of  which,  I  sign  the 


present  at  Lima,  date  as  above. 


ELIPHALET  SMITH. 


Bundle  A.— D. 


GuERMET,  May  22. 

Gevtleuen:  I  have  just  arrived,  very  much  fatigued,  which  must 
excuse  the  shortness  of  this  note,  as  I  mean  to  be  under  way  in  half 
an  hour.  I  shall  not  go  on  ashore,  as  Mr.  Lewis  has  everything  on 
board  ready  to  start.  Relative  to  brig  I  shall  say  nothing,  feeling 
confident  you  will  use  every  exertion  to  save  her,  if  possible.  Remem- 
ber me  particularly  to  Mr.  Arismendi.  Hoping  soon  to  have  an 
opportunity  of  writing  you  more  fully, 

I  remain  your  very  sincere  friend, 

E.  SMITH. 

Messrs.  Abadia  and  Blanoo. 


Bundle  B.— 0. 


Boston,  April  2, 1829. 

^  My  Dear  Sir  :  I  have  been  favored  with  your  letter  of  the  30th 
ultimo.  It  is  my  intention  to  go  to  New  York,  and  I  do  not  give  up 
the  hopes  of  seeing  you  before  your  departure.  As  I  before  men- 
tioned, I  have  been  detained  in  Boston  by  a  lawsuit,  in  the  insurance 
case  of  the  Panther,  which  after  a  term  of  two  years  I  have  just  got 
settled,  by  a  decision  in  my  favor. 

Smith  remains  in  Quincy,  and  is  said  to  be  dangerously  sick.  All 
communication  between  us  is  at  an  end,  excepting  through  our  res- 
pective lawyers.  I  am  forced  to  have  all  his  accounts  subjected  to  the 
legal  decision  of  our  courts  of  justice.  This  is  the  only  resource  that 
is  left  to  me,  after  trying  in  vain  for  years  to  make  an  amicable  com- 
promise. With  regard  to  the  document  you  wish  for,  I  cannot  procure 
it,  though  I  have  again  seen  his  lawyer  ;  he  says  that  he  does  consi- 
der you  as  half  owner  of  the  vessel,  and  that  he  also  considers  you 
responsible  for  the  expenses  due  by  Mercier,  and  that  Mercier  owes  him 
a  large  sum. 
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I  wish  you,  on  your  arrival  in  Lima,  to  send  me  (duly  authenticated 
by  the  American  consul)  all  the  documents  relative  to  the  concerns  of 
the  Macedonian,  particularly  the  schedule  or  invoice  of  the  original 
cargo,  by  which  your  house  made  the  first  purchase.  Also  all  the 
particulars  respecting  the  purchase  of  the  earnings  and  profits  of  the 
vessel,  amounting  to  $32,000. 

A  new  circumstance  has  just  come  to  light.  Smith  and  Howe 
always  represented  to  me  that  when  the  vessel  arrived  in  Callao  she 
was  consigned  to  Don  Juan  Thwaites,  and  that  the  vessel  and  cargo 
of  Canton  goods  were  all  seized  and  lost,  but  it  now  appears  by  Smith's 
accounts  that,  previous  to  the  seizure,  more  than  half  of  the  goods  had 
been  sold  by  the  consignee,  and  the  proceeds  paid  over  by  him  to 
Howe  and  to  Smith ;  and  this  circumstance  has  oeen  kept  since  1822 
a  profound  secret  from  me  and  all  concerned.  He  pretends  that  a 
duty  was  exacted  in  Lima  and  paid  of  $8,688  5^.  Can  that  be  true? 
I  wish  you  to  send  me  from  Lima  a  copy  of  the  condemnation  of  the 
vessel  and  cargo,  and  a  copy  of  the  account  of  the  amount  actually 
seized  and  paid  over  to  the  commissioner  of  sequestered  property.  I 
begin  to  have  my  doubts  that  4ny  part  of  it  was  seized.  In  short, 
my  dear  sir,  you  know  as  well  as  I  do  the  documents  that  are  neces- 
sary, and  I  beg  your  particular  attention  to  the  same,  which  please 
to  send  by  duplicates  and  by  safe  hands. 

I  remain,  very  sincerely,  your  friend  and  obedient  servant, 

JNO.  S.  ELLERY. 

Mr.  Josig  BE  Arismendi,  New  Tori. 


Bundle  B.— B. 


Bosiow,  March  26,  1829. 

Dbar  Sir  :  I  duly  received  your  favor  of  the  22d  inst.  Captain  S., 
as  I  before  wrote,  remains  very  sick  at  Quincy.  I  have  again  seen  his 
lawyer,  and  he  promises  me  that  the  moment  he  ia  better,  that  he  will 
answer  your  letter  containing  your  proposals. 

As  to  the  ownership  of  one-half  tne  vessel.  Captain  S.  has  imiforfrh- 
ly  refused  giving  any  direct  answer  to  the  question  you  wish  for  ;  but 
he  says  he  holds  you  responsible  for  the  amount  which  he  pretends  is 
due  by  Mercier. 

Since  ^ou  left  Boston  I  have  done  all  that  could  possibly  be  done 
for  your  interest,  and  to  induce  him  to  make  a  fair  and  honorable  set- 
tlement. The  consequence  has  been,  that  he  is  jealous  and  suspicious 
that  I  have  taken  sides  with  you  against  him,  and  this  first  created  a 
coolness  which  has  since  ended  in  a  quarrel,  and,  as  before  wrote  you, 
I  have  been  forced  to  sue  him  for  a  settlement  of  my  accounts.  I 
repeat  to  you  that,  in  my  opinion,  you  will  never  be  able  to  settle  with- 
out a  lawsuit,  and  for  this  purpose  documents  properly  authenticated 
must  be  procured  from  Peru.  On  the  subject  of  the  trustee  process, 
(as  it  is  called,)  I  think  you  do  not  understand  the  American  law, 
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which  is  the  same  as  the  English  law.     I  wish  you  to  get  jour  friend 
Mr.  Harmony,  to  explain  it  to  yoa. 

Cleveland  daima  of  you  $30,000.  He  helieves  that  Smith  owes  you, 
and  he  (Cleveland)  serves  on  Smith  a  trustee  process  for  150,000. 
These  are  the  facts  of  the  case. 

Now  let  us  suppose,  for  argument  sake,  that  you  owe  Cleveland 
nothing.  Also,  that  Smith  owes  you  a  balance  which  he  is  ready  and 
willing  to  pay  over  to  you ;  yet  it  would  not  be  in  his  power  so  to  do 
until  the  trustee  process  was  legally  removed  ;  for  if  he  did,  Cleveland 
would  have  a  legal  claim  on  Smith  for  whatever  sums  he  paid  you 
while  the  trustee  process  remained  unremoved.  I  hope  that  I  have 
explained  this  sufficiently  clearly. 

The  first  thing  that  you  have  to  do  is,  to  compel  Cleveland  to  with- 
draw his  trustee  process,  and  this  can  only  be  done  in  two  ways, 
namely,  by  an  amicable  settlement,  or  by  a  process  at  law. 

I  have  observed  your  observations  on  the  Cetera  bond.  I  have  taken 
stronger  grounds  of  defence  than  you  have.  First,  I  contend  that  no 
such  bond  was  ever  given.  Second,  I  contend  that  if  it  was,  S.  is 
bound  to  produce  an  attested  copy  of  the  same.  Third,  that  he  is 
bound  to  prove,  not  only  that  the  bond  was  given,  but  also  that  it  has 
been  paid.  In  case  of  failing  in  these  three  points,  no  judge  or  jury 
would  ever  allow  the  charge  or  claim  that  he  makes.  Cetera  is  in 
Bolivia.  It  migbt  be  well  for  you  to  write  to  him  cautiously  on  the 
eubject. 

Please  to  let  me  know  whether  you  intend  to  cross  the  Isthmus  or 
go  round  Cape  Horn,  and  when  you  propose  leaving  New  York.  I  am 
extremely  occupied  here  at  present  in  a  lawsuit  in  an  insurance  case, 
but  will  certainly  come  on  and  pass  a  few  days  before  you  leave  New 
York. 

I  recommend  to  you  to  be  extremely  cautious  not  to  have  it  known 
that  you  are  in  New  York,  for  your  good  friends  Cleveland  and  Car- 
rington  are  extremely  enraged  at  your  having  left  Boston  as  you  did. 
Be  assured  I  shall  not  be  unmindful  of  your  interest ;  and  I  remain 
your  friend  and  servant, 

JOHN  S.  ELLEEY. 

Mr.  JosB  DE  Arismendi, 

New  York. 

P.  S.  I  should  like  to  have  a  copy  of  your  account  that  you  settled 
with  Mercier. 


BundU  B.— A, 


Boston,  December  4,  1828. 

Deae  Sir  :  I  wrote  you  fully  on  the  20th  November  ;  I  have  not 
heard  one  word  from  you  since  you  sailed  from  this  port,  and  I  am 
very  anxious  to  hear  of  your  safe  arrival  with  ^our  nephew  at  St. 
Thomas.  As  I  before  wrote  you,  if  you  had  remained  here  a  few  hours 
longer,  you  would  probably  never  have  left  Boston,  as  it  was  the  inten- 
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tion  of  the  sheriff  and  his  officers  to  have  broken  down  the  doors,  and 
to  have  taken  you  by  force  early  the  next  morning. 

Besides  the  claims  of  Carrington,  and  those  of  Cleveland^  another 
claim  was  presented  by  DePeyster,  for  $31,000.  I  enclose  yon  an 
extract  of  a  note  I  have  received  from  Captain  Smith.  It  appears  he 
claims  $20,000  for  a  bond  given  in  Areauipa  by  Cotera.  I  wish  yon 
to  write  to  Cotera,  (I  believe  he  is  in  Bolivia,)  and  send  me  a  copy  of 
your  letter  and  the  original  of  his  answer  ;  also  give  me  any  further 
information  that  you  may  have  relative  to  this  extraordinary  demand 
of  Captain  Smith's. 

I  remain,  dear  sir,  very  truly  and  sincerely,  your  friend  and  hum- 
ble servant,  JNO,  S.  ELLERY, 

Don  Jos^  DE  Arismkndi. 

Extract:  "The  bond  for  $20,000  given  by  Cotera  he  was  obliged 
to  give  in  order  to  obtain  leave  to  ship  a  part  of  the  proceeds  of  the 
cargo  on  board  the  Constellation  at  MoUendo,  as  may  be  proved  by 
documents  in  my  power,  and  as  the  Spanish  government  owes  much 
money  to  Cotera,  it  is  probable  that,  when  accounts  are  adjusted, 
the  said  $20,000  will  be  abated.  At  least  Cotera  owes  me,  and  I 
know  in  adjusting  my  account  with  him,  if  I  have  nothing  to 
offset  it,  I  will  pay  any  balance  which  may  result  in  favor  of  Mr. 
Arismendi,  if  he  obliges  himself  to  pay  me  the  balance  according  as 
it  may  be  stated  in  the  account,  if  I  have  to  pay  it  to  Cotera. 

"E.  SMITH. 

"Boston,  November  21,  1828.'* 

P.  S.  Captain  Smith  and  Cleveland  and  the  sheriff  believe  that 
you  are  at  tnis  moment  secreted  in  Boston,  and  they  are  still  on  the 
watch  for  you. 
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Bundle  C. 
A. 

San  Blas,  AprU  7,  1820. 

Mt  Deab  Sir:  Yon  must  have  an  understanding  with  Arismendi 
respecting  the  interest  you  calculated  on  having  on  hoard  the  Macedo- 
nian. As  I  supposed,  from  the  conversation  I  had  with  him  and 
Mercier,  that  the  money  was  put  on  hoard  the  frigate  in  Callao,  and 
was  under  that  impression  until  a  few  hours  hefore  I  sailed  from 
Panama,  when  I  asked  Mercier  for  Downes's  hill  of  lading,  who  in* 
formed  me  that  there  was  no  monej  on  hoard  the  frigate,  and  that 
Arismendi  would  let  vou  have  a  part  of  his  share,  I  received  this  in- 
formation so  late,  and  hein^  very  husy,  I  could  not  advise  you  of  it. 

My  freight  down  here  will  he  ahout  $12,000,  and  I  am  in  hopes  to 
start  for  Canton  in  eight  or  ten  days,  and,  if  nothing  happens,  shall 
he  on  the  coast  in  eight  months,  when  (in  case  you  do  not  make  money 
enough  to  go  home  before)  I  hope  to  have  the  pleasure  of  seeing  you; 
at  any  rate,  to  hear  of  your  prosperity  will  ever  be  gratifying  to  your 
sincere  friend, 

E.  SMITH. 

BiCHARD  ClEVELAKD,  EsG[. 


D. 

Dbcembbb  18,  1822. 

The  Peruvian  Congress  resolved  to  restore  to  Pedro  Abadia  "all  the 
property  which  was  sequestered  from  him." — (Extract  from  report  of 
Committee  on  Finance,  December  12, 1832,  p.  17  of  above.)  In  1831, 
consequently,  Abadia  presented  his  petition  to  Congress,  setting  forth 
his  losses,  accompanied  by  documentary  evidence.  It  was  referred  to 
the  courts  and  was  prosecuted  by  his  widow^  resulting,  in  1834,  in  an 
allowance  to  her  of  about  |73,000.  The  above  contains  copies  of  docu- 
ments used  in  this  suit. 

Only  the  portions  referred  to  by  Mr.  Carvallo  are  copied.  The 
other  parts  have  no  bearing  on  this  case. 


Extract  from  Doc.  No.  1,  headed  ^^Recapitulation  of  the  amounts  which 
the  State  of  Peru  owes  to  Don  Pedro  Abadia." 

Item  5. — For  the  value  of  the  hull  and  stores  of  the  schooner 
Macedonian,"  embayed,  as  appears  from  page  32  over  to  page  34, 
over $30,000 

For  six  hundred  loads  of  cacao,  landed  therefrom  according 
to  page  35 4,800 

Carried  over 34,800 
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Brought  forward $34,800 

For  salted  beef  and  other  articles 1,600 

For  expense  of  rejpairing  the  vessel  for  her  voyage  to  Can- 
ton, as  appears  in  the  docament  from  her  supecargo,  in- 
cluded in  the  cuademo,  letter  0,  which  is  accompanied 
herewith  in  its  place 7,000 

43,300 


The  ownership  of  the  half  of  the  hull  and  stores  of  the  schooner 
<<  Macedonian"  was  purchased  by  the  house  of  Abadia,  and  the  same 
house  also  paid  the  sum  of  three  thousand  five  hundred  dollars  for 
one-half  of  the  expense  of  fitting  her  out  for  her  voyage  to  Canton,  as 
appears  from  the  first  and  secolid  documents  in  the  cuademo  C^  and 
as  oy  No.  13  of  the  same  it  is  shown  that  the  supercargo  of  the  said 
vessel,  Eliphalet  Smith,  received  from  Abadia  seventy-eight  thousand 
six  hundred  and  fortv-one  dollars  seven  reals,  which  could  not  be  re- 
turned to  him  with  the  profits,  according  to  agreement,  because  of  the 
embargo  of  the  vessel  and  cargo  which  he  suffered  ;  it  is  clear  that  to 
Abadia  belongs  the  whole  value  of  the  vessel,  her  cargo,  and  also  re- 
inbursement  S)r  fitting  her  out,  as  is  shown. 

The  said  schooner  ^^  Macedonian,"  immediately  after  the  embargo, 
was  destined  by  the  superior  government  for  the  service  of  the  State, 
as  appears  on  page  36  of  the  copy  A,  and  is  now  there,  at  the  end  of 
nine  years,  under  the  name  of  schoner  ^'  Arequipena." 

8th.  For  the  amount  of  the  sums  which  went  into  the  possession  of 
the  depository  of  sequestrations,  Sefior  Don  Pasqual  Garote  derived 
from  the  sales  of  the  schooner  ^'  Macedonian,"  according  to  the  certifi- 
cate of  the  Cantadenia,  General  de  Yalores,  which  is  accompanied, 
under  the  letter  D,  $33,694  3f .  What  is  stated  above  is  sufficient  to 
legitimatize,  in  due  form,  this  charge,  when  speaking  of  the  schooner 
<<  Macedonia"  and  her  cargo,  since  it  proves  that  whatever  sums  were 
derived  from  said  vessel  Mong  to  Abadia^  consequently  he  abstains 
from  repeating  that  statement. 

9th.  As  is  proved  bv  the  documents  which  under  the  letter  E  are 
produced,  there  was  tasen  from  the  supercargo  of  the  said  schooner, 
Eliphalet  Smith,  by  an  armed  force  of  liberating  troops  of  Peru,  in 
the  valley  of  Sitana,  several  loads  of  silver,  coined  and  in  bars,  amount- 
ing to  seventy  thousand  one  hundred  and  nine  dollars,  in  regard  to 
which  fact  Abadia  protested  in  due  time,  as  appears  from  the  docu- 
ment of  Don  Manuel  Snares,  which  is  accompanied — $70,109. 

Neither  is  there  anything  to  be  said  as  to  the  propriety  of  this  item; 
because,  as  it  arose  from  the  sale  of  the  cargo  of  the  ^'  Macedonian^"  it 
legitimately  belongs  to  Abadia. 

Abadia  makes  out  a  claim  in  all  of  |223,046  6^. 
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Extraxifrom  sixth  document — Report  of  the  fiscal  agent  to  the  Board  of 

Liquidation, 

Let  us  then  examine  the  liquidation  of  the  claims  advanced  bj  Don 
Pedro  Abadia. 

^^  It  is  necessary  to  begin  by  confessing,  as  a  very  notorious  fact,  the 
occupation  of  the  house  denominated  at  one  period  the  '  Philippines/ 
and  the  sequestration  of  everything  it  contained,  and  which  was  con- 
sidered to  Wong  to  its  owners,  wnich  is  abundantly  proved  by  the 
documents,  from  page  1  to  page  22  of  the  testimony." 

''  There  is,  then,  not  the  slightest  shadow  of  doubt  that  the  State  be- 
came possessed  of  Don  Pedro  Abadia's  property,  which  does  not  ap- 
pear to  have  been  restored  to  him,  nor  of  the  propriety  of  paying  him 
the  value  of  the  same,  supposing  that  it  no  longer  exists.  It  remains 
to  be  seen  if  the  charge  that  he  makes  for  the  aforesaid  pr.)perty  is 
authenticated.  The  testimony  already  mentioned  as  being  current  on 
page  one  to  page  twenty-two,  with  two  other  papers  of  this  cuadeno 
are,  in  the  opinion  of  the  undersigned,  ample  proofs  of  the  aforemen- 
tioned charges." 

NoTB. — The  compensation  decreed  to  Abadia  included  nothing  for 
the  items  of  claim  relative  to  the  Macedonian  and  cargo.  The  reasons 
of  the  court  appear  in  the  opinion  of  the  fiscal  of  the  Supreme  Court, 
July  31,  1834,  pp.  37  and  38  of  the  document  filed,  and  are  in  brief: 

1.  That  the  schooner  and  cargo  were  in  whole  or  part  the  property 
of  Arismendi,  and  not  of  Abadia. 

2.  That  the  charge  d'  affaires  of  the  United  States  had  interposed  a 
claim  for  the  vessel  and  her  cargo. 


District  of  Columbu,  )  m^    ., 
City  of  Washington,    ]^^^^' 


Be  it  known,  and  it  is  hereby  certified,  that  on  the  sixth  day  of  De- 
cember, one  thousand  eight  hundred  and  forty-seven,  before  me,  James 
H.  Oausten,  notary  public,  by  lawful  authority  duly  commissioned 
and  sworn,  residing  in  the  city  of  Washington,  in  the  District  of  Co- 
lumbia, personally  appeared  Richard  J.  Cleveland,  who,  being  sworn 
according  to  law,  did  declare  and  say :  that  he  is  a  native  citizen  of 
the  United  States,  and  a  resident  in  the  tewn  of  Burlington,  in  the 
State  of  New  Jersey,  aged  seventy-four  years ;  that  he  was  in  the  city 
of  Lima,  the  capital  of  Peru,  in  the  years  1818,  1819,  and  1820,  and 
became  intimate  with  Messrs.  Arismendi  and  Abadia,  the  most  wealthy 
commercial  house  of  that  country,  and  was  called  the  Philippine  Com- 
pany, and  was  composed  exclusively  of  subjects  of  Spain,  and  that  he 
became  familiar  with  their  transactions  relative  to  the  hermaphrodite 
brig  called  the  Macedonian,  of  Boston,  whereof  Eliphalet  Smith  was 
the  captain  and  supercargo  ;  that  he  was  then  also  well  acquainted 
with  said  Eliphalet  Smithy  a  citizen  of  the  United  States,  and  with 
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his  transactions  relative  to  said  vessel ;  and  from  the  declarations  of 
Bald  firm  and  said  Smithy  which  was  fally  confirmed  through  other 
sources,  the  following  facts  were  communicated  to  him  hy  said  firm 
and  said  Smith,  viz  : 

1st.  That  one-half  of  said  brig  Macedonian  was  sold  hy  Eliphalet 
Smith  to  Philip  Mercier,  of  Baltimore,  for  the  sum  of  fifteen  thousand 
dollars,  and  that  said  Mercier  transferred  the  purchase  for  the  same 
amount  unto  Mr.  Arismendi,  who  became  thereby  the  owner  of  one- 
half  of  the  said  vessel.  2d.  That  said  Arismendi  and  Abadia  sent 
the  Macedonian  on  a  voyage  to  Panama,  St.  Bias,  and  Canton,  with 
the  intention  to  purchase  a  return  cargo,  at  Canton,  of  China  goods  ; 
that  for  said  purpose  said  firm  obtained  from  the  royal  government  at 
Peru  the  privilege  of  importing  said  return  cargo  into  Lima,  for  which 
privilege  said  firm  then  paid  in  advance  to  said  government  the  sum 
of  one  hundred  thousand  dollars,  which  it  was  agreed  should  be  de- 
ducted from  the  duties  of  importation  on  said  return  cargo  ;  and  that, 
in  pursuance  of  the  contract  and  agreement  above  stated,  the  said  ves- 
sel brought  into  the  ports  of  Peru  a  cargo  of  Chinese  goods,  in  the  be- 
ginning of  the  year  one  thousand  eight  hundred  and  twenty-one. 
3d.  That  in  said  adventure  and  voyage  to  Canton^  he,  the  deponent, 
became  interested  in  the  portion  belonging  to  said  Arismendi  and 
Abadia,  to  the  amount  of  fifteen  thousand  dollars,  as  is  explicitly 
and  fully  set  forth  in  certain  original  certificates  which  deponent  then 
received  from  Mr.  Arismendi,  of  said  firm,  and  from  the  correspon- 
dence which  he,  deponent,  had  with  said  Arismendi,  with  said  Smith, 
and  with  said  Mercier,  on  the  subject — ^all  of  which  certificates  and 
correspondence,  he,  deponent^  has  preserved  and  has  now  in  posses- 
sion. 4th.  That  said  return  cargo  was  in  part  sold  in  Arica,  a  port 
in  Peru,  and  the  residue  was  retained  on  board,  and  that  deponent 
was  informed,  and  verily  believes,  that  the  procceeds  of  so  much  of 
said  return  cargo  as  was  sold  in  Arica,  as  aforesaid,  was  captured  or 
seized  by  the  Chilean  army,  on  the  Peruvian  territory ;  that  other 
part  of  said  return  cargo  was  sold  in  other  ports  of  Peru,  subject  to 
the  Spanish  government,  and  that  the  residue  of  said  cargo,  together 
with  the  said  vessel,  were  captured  or  seized  by  the  Peruvian  govern- 
ment. 6th.  That  notwithstanding  his,  deponent's,  unremitted  efibrts 
to  recover  the  whole  or  part  of  his  interest  in  said  cargo,  as  aforesaid, 
neither  from  said  Arismendi,  from  said  Smith,  nor  from  any  other  per- 
son for  them  or  otherwise,  has  he  obtained  any  payment,  satisfaction, 
or  security  for  the  same. 

And  deponent  further  declares,  that,  previous  to  all  the  transactions 
above  mentioned,  and  immediately  after  the  first  capture  which  the 
Chilean  army  made  from  Captain  Smith  of  a  certain  sum  of  money  in 
a  place  called  La  Barranca,  the  said  Captain  Smith  signed  an  obliga« 
tion  in  favor  of  said  Arismendi  and  Abadia,  in  the  name  and  behalf 
of  the  American  owners  of  the  said  vessel  Macedonian,  binding  them 
to  exert  themselves  towards  the  recovery  from  the  American  under- 
writers on  said  vessel  and  cargo,  and  from  the  Chilean  government, 
indemnification  for  the  money  captured  or  seized  as  before  stated,  and 
that  it  was  then  agreed  that  all  sums  which  might  be  recovered  under 
said  obligation  from  the  underwriters  or  from  the  Chileap  government, 
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as  aforesaid,  should  be  shared  equally  between  the  two  parties  to  said 
agreement ;  that  said  obligation  was  purchased  a  few  years  ago  by  Mr. 
John  S.  Ellery,  of  Boston,  one  of  the  owners  of  said  vessel,  from  a 
relative  of  said  Arismendi,  for  the  sum  of  ten  thousand  dollars  ;  and 
that  the  said  purchase  took  place  subsequent  to  the  death  of  said 
Arismendi. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name  and 
affixed  my  notarial  seal  at  the  city  of  Washington,  in  the  District  of 
Columbia,  on  the  day  and  year  first  above  written.  The  words  "  per- 
sonally appeared  Richard  J.  Cleveland,''  in  the  eighth  line  of  the 
r  1  first  page,  being  first  interlined  ,andalso  the  words  one  Tux^t^, 
L  '   •-«  in  the  twenty-ninth  line  of  the  first  page. 

JAMES  S.  CAUSTEN, 

Notary  PtMic. 

R.  J.  Cleveland. 


[Translation.] 

Waphinoton,  October  20,  1848. 

Dear  Sir  :  In  answer  to  your  estimable  letter  requesting  of  me  in- 
formation upon  various  facts  relative  to  the  ownership  of  the  Macedo- 
nian and  her  cargo,  captured  in  Peru,  I  have  the  honor  to  answer  you 
as  follows,  pursuing  the  order  of  your  inquiries : 

1.  It  is  certain  that  I  have  resided  in  Peru,  where  my  family  is 
living,  from  the  year  eighteen  hundred  and  thirteen  to  eighteen  hun- 
dred and  forty-five,  with  short  intervals  of  absence.  Soon  after  my 
landing  in  that  country,  I  became  acquainted  with  Don  JosS  Santos 
de  Arismendi,  both  because  he  was  of  the  same  province  of  Guispurcoa, 
in  Spain,  where  I  was  born,  and  because  he  was  an  intimate  friend  of 
my  uncle,  Don  Jose  Lasarte.  At  that  time  Arismendi  was  in  mer- 
cantile partnership  with  Don  Miguel  Almorra.  A  few  years  after- 
wards he  withdrew  from  this  partnership  for  the  purpose  of  directing 
that  which  he  formed  with  Don  Pedro  Abadia,  and  Mr.  D'Olabarria- 
^ue  and  Blanco.  I  have  been  personally  acquainted  with  these  two 
individuals.  By  my  relations  with  Arismendi  and  his  nephew,  Don 
Jose  Oria,  and  by  my  acquaintance  with  the  widow  of  Abadia,  in 
whose  house  I  have  had  frequent  occasions  to  post  the  original  books 
of  the  firm  of  Abadia  and  Arismendi,  I  am  sufficiently  informed  that 
there  were  various  transactions  between  the  said  firm  and  Don  Eli- 
phalet  Smith,  captain  and  supercargo  of  the  American  brig  Macedo- 
nian, which  brought  a  cargo  from  Boston  to  the  coasts  of  Peru,  if  I 
am  not  mistaken,  in  the  beginning  of  1819. 

2.  Through  the  same  media  aforesaid,  it  came  to  my  knowledge  that 
this  vessel,  after  having  sold  her  cargo  to  Abadia  and  Arismendi,  made 
various  voyages  on  the  coasts  of  the  Pacific  on  account  of  those  gentle- 
men, or  in  partnership  with  them. 

3.  In  the  same  way  it  came  to  my  knowledge  that  at  the  end  of  the 
year  1819,  Don  Jose  Santos  de  Arismendi,  as  manager  of  the  house  of 
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Abadia,coDcladed  aeon  tract  with  Capt.  Eliphalet  Smith  for  thepurpose 
of  making  a  voyage  to  China^  but  as  at  that  time  no  foreign  Teasel  was 
permitted  to  enter  Peru  without  special  license  from  the  king  of  Spain 
or  from  the  viceroy  of  Peru,  Arismendi  obtained  from  the  viceroy 
Pezeula  a  license  to  import  the  cargo  from  China  upon  paying  for  it, 
and  another  cargo  from  Bengal,  the  sum  of  a  hundred  and  fifty  thou- 
sand dollars  as  an  advance  for  the  custom-house  duties  which  might 
accrue,  and,  in  addition,  fifty  thousand  dollars  as  a  donation  or  present. 
These  payments  were  naturally  a  part  of  the  capital  placed  by  Aris- 
mendi in  the  partnership  with  Smith. 

4.  After  having  made  this  contract,  Arismendi  became  owner  of 
half  the  brig  Macedonian,  by  purchasing  it  either  through  and  in 
the  name  of  Don  Philip  Mercier,  or  directly  of  the  latter.  This  is 
shown  by  an  original  contract  which  I  and  many  others  have  seen 
signed  by  Smith  and  endorsed  by  Mercier  in  favor  of  Arismendi.  If 
the  purchase  was  made  directly  from  Mercier,  Don  Eliphalet  Smith 
could  not  be  ignorant  of  it,  bemuse  whenever  they  went  to  Lima  they 
both  lived  in  the  house  of  Abadia,  called  the  Philippine  house,  and 
they  both  enjoyed  the  full  confidence  of  Abadia  and  his  partner. 

5.  The  Macedonian  having  returned  from  Canton  with  a  valuable 
carffo,  she  repaired,  not  to  Callao,  but  to  the  ports  of  Mollendo,  Arica, 
ana  others,  because  Arismendi  had  obtained  a  special  license  for  her 
entrance  into  them,  and  this  was  done.  Smith  following  the  instruc- 
tions given  by  Arismendi  to  his  agents  and  consignees,  Don  Pedro 
Irriberri  and  Don  Jose  Suarez  Inclan,  whom  I  personally  knew. 

6.  A  part  of  the  proceeds  from  the  sales  of  the  cargo  in  the  said 
ports  was  shipped  on  board  an  American  frigate  of  war,  called,  ac- 
cording to  my  recollection,  the  Constellation,  and  another  sum  of 
money,  the  proceeds  of  the  same  cargo,  was  captured  in  the  valley  of 
Sitana  by  a  party  from  the  Chilean  squadron  commanded  by  one  Bal- 
derrama.  At  this  time  the  Spanish  army  was  in  the  city  of  Arequipa. 
Afterwards  the  brig  Macedonian,  with  the  rest  of  her  cargo,  went  to 
Callao,  where  the  whole  was  confiscated  by  the  government  of  Peru  as 
property  of  the  house  of  Abadia. 

7.  When  the  Chilean  army  under  the  command  of  General  San 
Martin  took  possession  of  Lima,  Abadia  and  Arismendi  were  captured 
in  the  convent  of  San  Pedro,  then  converted  into  a  barrack;  thither  I* 
went  to  visit  them  various  times  for  the  purjiose  of  giving  them  an  ac- 
count of  different  matters  of  business  with  which  they  had  entrusted  me. 
When  they  succeeded  in  obtaining  the  city  for  their  prison  until  they 
could  arrange  their  business,  Arismendi  fled  in  a  vessel  belonging  to 
him,  although  under  a  foreign  flag.  In  consequence  of  this,  all  the 
property  of  the  firm  was  confiscated;  Abadia  was  banished  from  the 
country,  and  in  fact  the  house  was  broken  up. 

8.  Arismendi  afterwards  drew  up  a  public  writing  which  I  have 
seen,  in  which  he  declared  that  the  interests  which  he  administered 
belonged  to  Abadia,  he  having  already  received  the  share  which  be- 
longed to  him  ;  that  he  had  also  assigned  the  half  share  of  the  brig 
Macedonian,  which  transfer  was  in  his  name,  as  were  generally  almost 
all  the  contracts  and  documents  of  the  firm. 

9.  The  war  being  at  an  end,  and  the  government  of  Peru  estab- 
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lished,  Abadia,  who  had  obtained  leave  to  return  to  the  country,  col* 
lected  his  papers,  formed  a  file,  and  claimed  of  the  PeruTian  govern- 
ment those  parts  of  his  property  which  had  been  confiscated,  and 
among  others,  the  money  taken  at  Sitana.  I  am  certain  that  he  did 
not  succeed  in  his  claims,  particularly  those  relative  to  the  prizes 
mentioned.  Having  withdrawn  the  file  from  the  Treasury  Depart- 
ment, Don  Ventura  Lavalle,  the  Chilean  minister  in  Peru,  by  means 
of  Don  Cayetano  Loyo,  a  confidential  friend  of  the  widow  of  Abadia, 
discovered  the  existeiice  of  the  documents  which  constituted  the  proof 
of  the  items  which  formed  the  claim  of  Abadia,  and  by  means  of  the 

Sublic  authorities,  compelled  the  said  widow  to  exhibit  a  part  of  her 
ocuments,  in  order  that  the  Chilean  minister  might  cause  an  attested 
copy  of  them  to  be  taken. 

10.  When  the  widow  of  Abadia  became  acquainted  with  the  success 
of  the  claims  of  the  American  government,  in  the  name  of  Captain 
Smith  or  his  shippers,  against  the  Chilean  government^  the  said 
widow  conferred  upon  me  a  general  power,  in  order  that  in  her  name, 
and  as  interested  in  the  said  claims,  I  might  recover  from  the  Ameri- 
can claimants  the  part  belonging  to  her  ;  in  fact,  she  delivered  to  me 
various  documents  which  proved  her  rights,  and  authorized  me,  in  case 
it  should  be  necessary^  to  settle  with  the  said  American  claim- 
ants. I  arrived  at  Boston  in  November,  1845,  and  at  once  applied  to 
Mr.  John  S.  EUery,  who  was  reputed  to  be  the  owner  of  half  the 
Macedonian  and  of  a  part  of  the  cargo.  My  demands  were,  first,  the 
share  which  belonged  to  Abadia  in  the  first  claim  of  the  Mace- 
donian already  acknowledged  by  the  government  of  Chile.  Of  our 
conferences  in  relation  to  this,  I  will  inform  you  in  another  letter  as 
you  desire.  The  second  claim  comprised  not  only  payment  for  half 
the  vessel  and  freight,  but  also  the  share  belonging  to  the  Canton 
voyage,  which  had  been  paid,  or  at  least  acknowledged,  by  the  Pera- 
vian  government.  Ellery  and  Smith's  executor,  whom  I  also  saw, 
asked  me  not  to  make  any  stir,  since  their  interests  and  mine  were 
common,  and  that  if  this  should  be  discovered  by  the  government  of 
Chile,  it  would  not  only  fail  to  acknowledge  the  second  claim,  bat 
would  also  endanger  the  payment  of  the  first  already  acknowledged. 
By  means  of  Ellery,  I  saw  Colonel  Perkins  as  the  actual  representa- 
tive of  the  claimants,  who  excused  himself  from  entering  into  the  sub- 
ject, upon  the  pretext  that  Mr.  Gardiner,  his  son-in-law,  was  the 
only  person  who  understood  his  business.  Mr.  Gardiner,  on  being 
informed  of  my  documents,  representation,  &c  ,  acknowledged,  as  El- 
lery had  done,  my  right  to  half  the  vessel,  and  although  he  interposed 
some  difficulties  relative  to  the  cargo,  he  recommended  to  me  as  essen- 
tial to  the  interests  of  both  parties,  not  to  take  any  hostile  step  which 
would  be  prejudicial  to  any  of  them  ;  he  uniformly  insisted  that  I 
should  await  the  resultof  your  mission,  you  being  then  upon  the  pointof 
arriving  in  this  country.  At  length,  wearied  with  so  much  loss  of 
time,  with  so  many  frustrated  hopes,  useless  promises,  and  fearing  to 
involve  myself  in  a  tedious  suit,  I  have  solicited  you,  and  have  sold  you 
my  documents ;  reserving,  nevertheless,  my  rights  to  claim  from  the 
Peruvian  indemnity  whatever  the  widow  Abadia,  my  principal,  owns 
in  the  brig  Macedonian,  her  freight  and  cargo^  ordered  to  be  paid  to 
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their  owners,  acco'^ding  to  the  decision  of  the  Attorney  General  of 
the  United  Sates. 

This  is  all  that  occurs  to  me  now  ;  if  any  of  the  facts  within  my 
knowledge  have  not  heen  explained,  I  am  ready  to  answer  you,  and  to 
swear  to  anything  which  I  may  tell  you. 
I  am,  &c., 

J.  MARTIN  LABRANAGA. 
Most  excellent,  Senor  Don  Manuel  Oarvallo. 
Sworn  to  before — 

GEORGE  SWEENY, 
Notary  Public^  Washington. 


United  States  op  Akeriga,  \ 
State  (^  New  Tork.        ) 

I,  Alexander  Robertson  Rodgers,  a  notary  public  of  the  State  of 
New  York,  duly  commissioned  and  sworn,  dwelling  in  the  city  of  New 
York,  do  hereby  certify,  that  on  the  day  of  the  date  hereof,  before  me 
personally  came  and  appeared  Samuel  F.  Tracy,  of  the  city  of  New 
York,  who  being  by  me  duly  sworn,  did  depose  and  say,  that  he 
knows  Juan  Martin  Larranaga  ;  that  the  foregoing  document  signed 
by  him  is  in  his  own  handwriting,  and  the  same  which  he  is  ac- 
customed to  use ;  that  he,  the  deponent,  has  known  the  said  Juan 
Martin  Larrafiaga  for  many  years,  and  that  in  the  opinion  of  the  de- 
pKonent  his  declaration  is  entitled  to  full  credit.  Witness  hereto  the 
signature  of  the  said  deponent. 

•   SAMUEL  L.  TRACY. 
In  testimony  whereof,  I,  the  said  notary,  have  hereto  subscribed 
my  name  and  affixed  my  official  seal,  at  city  of  New  York 
[l.  s.]  aforesaid,  this  eighth  day  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-eight. 

A.  R.  RODGERS, 

Notary  FtMio. 


Extract  of  a  letter  from  the  Hon.  Judge  John  B.  Frevost^  Secret  Comr 
miasioner  of  the  United  States  at  Chile  and  PerUy  to  the  Hon.  Mr, 
AdamSj  Secretary  of  State^  dated  Lima,  March  4,  1822. 

'^  I  hare  not  learned  the  decision  of  the  claim  made  by  Mr.  Hogan 
for  the  $75,000  taken  from  Captain  Smith  at  Tacna,  but  there  is  now 
full  evidence  here  that  Arismendi,  a  Spaniard,  the  late  partner  of 
Abadia,  in  company  with  others  of  this  place,  are  interested  in  the 
voyage  of  which  this  amount  is  part  of  the  proceeds,  and  that  they 
advanced  a  large  sum  on  account  of  the  concern."  ^ 

''The  disclosure  of  these  facts  has  led  to  a  suspicion  that  the  interest 
extended  to  the  vessel,  and  an  order  of  seizure  has  since  been  issued. 

Ex.  Doc.  68 26 
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I  cannot  howerer  learn  that  there  is  any  positive  testimony  as  to  the 
ship  ;  and,  if  so,  I  shall  hope  to  procure  her  release  shortly." 

''The  information  now  detailed,  will  necessarily  lead  to  a  con- 
demnation of  at  least  one-half,  should  it  reach  St.  Jago  prior  to  a  de- 
cision. I  shall  regret  it  for  the  sake  of  those  who  have  suffered  so 
much  in  Bhode  Island  ;  hut  if  Captain  Smith  thus  poisons  the  com- 
mercial speculations  of  his  owners  hy  combining  them  with  those  of 
one  of  the  belligerents,  they  surely  can  have  no  claim  upon  the  admi- 
nistration in  their  support." 


Bame  to  aame^  dated  Santiago  de  ChUe^  June  12,  1822. 

''  I  have  now  the  honor  to  enclose  the  note  of  the  minister  of  State, 
in  answer  to  mine  on  the  subject  of  the  Macedonian,  together  with  a 
copy  of  the  report  of  the  fiscal  therein  referred  to.  You  will  discover,  sir, 
by  this  latter  document,  the  nature  of  the  transactions  which  have 
caused*  more  excitement  in  the  United  States  than  the  truth  of  the  case 
can  justify.  I  regret  to  say  that  the  protection  of  this  interest  has  been, 
and  continnes  to  be,  the  apology  for  violating  the  blockade  of  the  in- 
termediate ports,  when  I  venture  to  assume  that  more  specie  has  been 
exported  from  thence  in  his  name  by  our  ships  of  war,  than  the  whole 
capital  expended  by  Messrs.  EUery  &  Co.,  including  the  most  ex- 
travagant profits." 


Same  to  same,  dated  Santiago  de  Chiles  October  9,  1822. 

''  Arms  have  been  introduced  at  the  intermediate  ports  in  defiance 
of  the  blockade,  and,  as  it  is  asserted,  in  the  presence  of  a  schooner  of 
war  stationed  to  sustain  it.  They  were  part  of  the  cargo  of  the 
Canton,  of  New  York,  landed  at  Valparaiso,  about  which,  some  cor- 
respondence took  place  at  the  time  between  the  government  and  Mr. 
Hogan,  but  which  were  afterwards  reshipped  without  his  knowledge, 
onboard  the  brig  Pearl,  of  Boston,  and  by  her  transported  to  the 
Spaniard.  These  two  vessels  sailed  at  the  same  time  with  the  Frank- 
lin, and  anchored  at  Arica  under  its  protection,  and  Captain  Smith 
of  the  Macedonian,  who  came  passenger  in  the  Constellation  from  that 
place  some  weeks  prior,  is  said  to  have  been  the  agent,  and  as  he  re- 
turned thither  in  the  Franklin,  the  whole  transaction  is  thus  unfortu- 
nately connected  with  the  national  flag.  It  is  not  as  a  transaction  of 
Smith  that  [  notice  the  circumstance,  but  as  it  respects  a  protection  ao 
much  at  variance  with  my  impression  of  the  views  of  the  government 
in  placing  ships  of  war  on  this  station.  I  touch  not  on  the  irritation 
produced  by  this  incident,  whatever  may  be  my  fears  as  to  its  influence 
upon  our  relations  with  that  government ;  but  it  is  obvious,  sir,  that 
while  a  repetition  of  unfriendly  acts  approaching  to  hostility  are  thus 
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indalged,  those  of  kindness  at  home  hecome  unavailing.  Even  the 
sincerity  of  principles  is  now  doubted,  and  the  policy  which  was  to 
have  secured  to  ns  a  great  continental  sway,  is  perhaps  defeated  for 
years.  The  evil,  sir,  is  in  freights,  and  while  tne  flag  is  suffered  to 
subserve  to  private  interest  by  the  transportation  of  moneys  other 
than  bona  fide  American,  and  those  without  a  premium,  it  would  be 
better  in  my  opinion  that  our  vessels  of  war  should  never  leave  the 
waters  of  the  United  States,  at  least  while  there  exists  a  struggle  in 
&vor  of  poor  humanity." 


Extract  of  a  letter  from  the  Hon,  J.  B.  Prevost^  to  Commodore  Stewart ^ 
dated  Santiago  de  Chikj  January  26,  1823. 

''  It  is  now  also  stated,  that  part  of  those  arms  were  shipped  by  Cap- 
tain Smith,  o  n  board  a  schooner  purchased  for  that  purpose  at  Arica, 
and  sent  to  Ghiloe,  a  circumstance  unimportant  to  Smith ;  but  as  he 
is  stated  to  have  been  at  the  time  an  inmate  of  the  Franklin,  and  aa 
be  still  continues  to  share  your  hospitalities,  it  gives  to  the  trans- 
action, in  the  eyes  of  the  people,  an  unfortunate  coloring,  and,  how- 
ever improperly,  attaches  to  it  the  protection  of  the  flag  of  the  United 
States." 


Extract  of  a  letter  from  the  Hon.  Judge  J.  B.  Prwost  to  the  Secretary 
.  of  State^  dated  Santiago  de  ChUe^  January  or  June  20,  1823. 

''In  addition  to  the  subject  of  irritation  in  part  unfolded  in  that 
note,  advices  have  reached  me  from  Arica,  stating  that  Smith,  at  that 
place,  purchased  a  schooner,  and  sent  her  to  Ohiloe,  under  American 
colors,  with  four  or  five-hundred  stand  of  arms,  part  of  those  trans^ 
ported  thither  from  hence  in  one  of  the  vessels  accompanying  the 
Franklin,  and  referred  to  in  mine  of  the  9th  October.  As  Smith  then 
was,  and  still  continues  to  be,  an  inmate  of  Commodore  Stewart,  on 
board  the  Franklin,  it  is  impossible  to  persuade  these  people  that  the 
latter  was  a  stranger  to  the  transaction." 


Same  to  aamCf  dated  Santiago  de  Chiley  October  28, 1823. 

''  The  Macedonian  still  remains  in  the  same  state,  and  I  know  she 
cannot  be  extricated  unless  by  claim  of  the  Messrs.  EUery  for  the  one- 
half.  I  have  had  access  to  the  papers  of  Arismendi,  and,  in  addition 
to  the  documents  referred,  to  in  the  report  of  the  Fiscal,  find  two  ac- 
counts, placing  the  interest  of  Arismendi  beyond  all  doubt ;  the  one 
between  Mercier  and  Smith,  in  which  the 'latter  is  credited  with 
1 15,000  for  the  one-half,  and  the  other  subsequent  between  Mercier 
and  Arismendi,  in  which  the  former  is  credited  with  $20,000  for  the 
same  share." 
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Same  to  same^  dated  JVtuxdUOy  June  9,  1824. 

'^  As  to  the  letter  of  Smith,  I  know  not  why  it  has  heen  furnished 
me.  Surely  the  communications  of  a  public  officer,  accompanied  with 
official  documents  on  the  part  of  the  government  near  which  he  re- 
sides, cannot  subject  him  to  impeachmelt.  My  letter  on  the  subject 
of  the  Macedonian,  referred  to  the  report  of  the  Fiscal  as  containing 
the  evidence  of  the  interest  of  Arismendi  in  that  vessel  and  cargo. 
It  appeared  to  me  then,  and  still  does  so,  conclusive  of  the  fact ;  but 
whether  or  not  the  course  adopted  by  this  government,  of  reference  to 
judicial  inquiry,  terminated  my  agency,  and  gave  Mr.  Howe,  the 
nephew  and  agent  of  Smith,  an  opportunity  of  establishing  his  rights, 
had  he  inclined  to  an  investigation.  I  now  enclose  an  extract  from 
.  the  books  of  Arismendi,  since  furnished  me  by  the  Syndic,  to  which  I 
could  add  were  I  in  Lima  copies  of  the  accounts  between  Smith  and 
Arismendi,  heretofore  referred  to,  together  with  those  of  receipts  given 
by  Arismendi  to  different  individuals,  the  subjects  of  Spain,  stating 
their  proportion  of  the  cargo  to  be  obtained  in  Canton,  to  be  in  ratio 
of  the  sum  thus  advanced.  With  these  facts  withiq  my  control,  you 
may  discover,  sir,  the  motives  of  Smith  to  my  recall,  and  probably 
those  for  the  deception  he  has  practiced  upon  the  government." 


PERUVIAN  INDEMNITY. 

In  the  matter  of  the  award  of  the  value  of  the  brig  ** Macedonian," 

Washinoton,  March  5,  184^. 

Sir:  I  duly  received  your  notice  in  this  case  warning  me  that,  on 
this  day,  you  should  proceed  to  adjust  and  settle  the  payments  to  be 
made  among  the  respective  parties  without  farther  delay. 

I  have  delayed  acknowledging  it  until  the  last  moment,  because  I 
have  been  in  the  daily  expectation  of  receiving  certain  documents  and 
proof  necessary  to  establish  the  rights  of  the  party  represented  by  me. 

The  time  limited  by  you  (against  which  limitation  I  beg  you  to 
receive  this  as  my  protest  on  behalf  of  my  client)  having  now  elapsed, 
and  those  documents  and  proofs  not  having  yet  been  received,  it  only 
remains  for  me  to  warn  the  government,  through  you,  of  the  rights 
which  will  hereafter,  upon  the  receipt  of  those  documents  and  proofs, 
be  insisted  on  by  me. 

The  right  represented  by  me  before  the  Attorney  General,  as  will 
appear  by  a  paper  filed  and  by  assent  of  EUery's  executors,  was  to 
the  one- half  of  the  brig,  the  equitable  title  to  which  had  been  assigned 
by  EUery,  acting  by  his  captain  and  supercargo,  Eliphalet  Smith,  to 
Philip  Mercier.  Such  evioences  of  this  right  as  I  had  and  now  have 
were,  long  prior  to  the  filing  of  the  memorial,  exhibited  to  the  counsel 
of  other  parties  inteiested  in  the  claim,  (under  whom  Mr.  J.  S.  Pen- 
dleton has  acted,)  viz :  Messrs.  W.  H.  Gardiner  and  Sohier,  of  Boston, 
(the  latter  being  specially  the  attorney  and  counsel  of  Ellery's  execu- 
tors,) with  the  view  of  acting  harmoniously  with  the  other  parties 
inteiested,  and  avoiding  any  embarrassment  or  delay  in  attefopting 
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to  settle.  Pending  the  award,  the  rights  of  the  parties  inter  ae^  after 
a  fnll  consultation,  and  the  exhibition  of  such  papers  and  documents, 
and  the  suggestion  of  snch  views  as  occurred  to  me  to  be  pertinent 
or  useful,  it  was  arranged  that  I  should  not  intervene  further  than  to 
give  notice  o^my  rights ;  and  that  the  award  for  the  whole  vessel 
should  be  claimed  in  the  same  memorial,  in  the  manner  in  which  it  is 
set  forth,  being  in  accordance  with  the  facts  of  which  the  attorney  of 
the  executors  becomes  satisfied  during  our  consultation. 

I  herewith  exhibit  an  original  note  from  Mr.  G-ardiner,  from  which 
this  state  of  facts  will  appear,  written  to  me  while  I  was  at  Boston 
upon  this  business  prior  to  the  filing  of  the  memorial,  as  will  appear 
from  the  tenor  of  the  note  itself;  also,  an  original  letter  from  Mr. 
Sohier  to  me,  after  the  making  of  the  award,  advising  me  of  the 
result,  and  of  the  claim  of  the  United  States  against;  Mercier,  in  which 
he  says :  ''  The  value  of  the  brig  was  award^  to  Mr.  EUery's  execu- 
tors ;  but,  as  only  one-half  of  the  brig  in  fact  belonged  to  their  tes- 
tator, I  suppose  they  can  ^make  no  valid  objection  to  the  act  of  the 
government  in  withholding  the  part  which  was  purchased  by  Mercier ; 
out,  as  your  dient's  interest  may  be  affected  by  this  proceeding,  I  report 
the  information  1  have  received,** 

These  two  letters  are  exhibited  as  sufficient  proof  that  I  was  recog- 
nized by  the  parties  as  the  attorney  representing  the  one-half  of  the 
brig  purchased  by  Mercier,  and  that  the  memorial,  pro  tanto^  was 
my  memorial  by  arrangement  with  the  other  attorneys  under  whom 
Mr.  Pendleton  acted.  This  course  having  been  adopted  as  most  con- 
dusive  to  the  general  interest  of  all  concerned. 

Whatever  may  be  the  fate,  therefore,  of  this  portion  of  the  award,  I 
claim  my  compensation  and  commission  thereout,  and  beg  leave  to 
remind  you  of  the  conversation  between  us  immediately  after  the 
'award,  when  the  United  States  claim  was  notified  to  me  by  you,  and 
when  I  claimed  such  compensation  and  commission  at  all  events,  and 
understood  you  to  say  that  you  had  recognized  the  equity  of  that 
principle,  and  would  protect  my  rights. 

The  government  of  the  United  States,  as  I  have  been  notified, 
claims  to  apply  the  sum  awarded  to  the  representatives  of  Philip 
Mercier,  to  the  satisfaction  of  an  alleged  debt  of  the  said  Mercier  to 
the  United  States. 

To  this  I  answer,  1st,  that,  among  the  proofs  exhibited  to  the  At- 
torney General,  and  filed  with  the  memorial,  there  is  a  bill  of  lading 
and  other  proofs  clearly  manifesting  an  interest  in  the  captured  cargo 
of  $30,000  and  upwards,  belonging  to  Mercier ;  and  that  the  United 
States  was  bound  to  protect  this  right,  and,  having  failed  to  do  so, 
they  cannot  now  claim  to  pay  the  debt  of  Mercier  opt  of  the  sum 
awarded  to  his  representatives,  being  assignees,  for  valuable  and  full 
consideration,  of  the  particular  interest  in  question,  viz:  the  one*half 
of  the  vessel.  The  United  States  had  $30^000  of  Mercier's  own  money 
in  their  hands  in  this  indemnity,  and  should  have  looked  to  that 
money  for  payment,  and  not  to  the  money  of  innocent  purchasers 
without  notice.  I  did  not  represent  Mercier,  and  was  only  interested 
in  the  specific  interest  claimed  and  allowed,  viz :  half  of  the  brig. 

2d.  Upon  no  principle  of  law  or  justice  can  the  United  States,  under 
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hnj  circamfitances,  claim  to  set  off  the  debt  of  a  claimant  for  foreign 
indemnity  against  the  right  of  a  bf-na  fide  assignee  of  the  claim,  who 
became  the  owner  of  it  for  valnable  consideration,  and  without  notice 
of  the  debt  of  the  United  States,  htfort  thefC/reign  indemnity  had  been 
allowed,  and  consequently  before  there  were  any  credit^o/the  debtor  tfi 
the  hands  of  the  United  States;  and  although  I  am  not  prepared  with 
the  proof  at  this  moment,  I  formally  and  respectfully  give  notice  to 
the  government  that  I  have  in  charge  the  rights  of  a  party  so  situated, 
who  was  the  bono,  fide  purchaser  from,  and  legal  assignee  ofy  FhUip 
Merderj  for  a  fidl  and  valuable  consideration,  without  notice  of  the 
debt  of  ihe  United  States,  and  before  the  indemnity  had  been  granted 
by  the  Peruvian  government,  and  that  I  shall  soon  be  in  possession  of 
the  necessary  proofs  to  establish  the  right  of  my  client,  whose  attorney 
in  fact  and  trustee.authorized  to  daim  in  my  oum  name  I  am. 

3d.  I  claim  for  advance  made  by  the  ship's  husband,  and  other 
charges  specially  binding  upon  the  one-half  of  the  vessel  which  was 
purchased  by  Philip  Mercier,  and  which  advances  and  charges  are 
necessarily  to  be  deducted  from  the  amount  awarded  therefor  before 
the  interest  of  Mercier  can  be  ascertained,  supposing  it  to  be  made  to 
appear  that  he  had  any  interest  in  the  indemnity. 

4th.  I  claim  an  equi' able  specific  interest  in  the  vessel  herself  to 
the  extent  of  one-hall  thereof,  by  contract  with  the  said  Mercier,  by 
him  assigned  previous  to  the  capture ;  which,  although  it  did  not 
legally  transfer  the  legal  title,  which  had  never  passed  out  of  Ellery, 
yet  gave  my  client,  the  assignee  of  and  purchaser  from  Mercier,  the 
right  for  a  decree  for  specific  performance  of  legal  conveyance  of  the 
assigned  interest. 

The  contract  whereby  this  equitable  interest  rested  in  Mercier,  and 
the  subsequent  assignment  by  Mercier^  were  before  the  capture,  so  that 
at  no  time  had  Mercier,  the  alleged  public  debtor,  any  beneficial  inter- 
est whatever  in  the  claim  or  indemnity.  The  proceeds,  therefore,  of 
the  claim  and  indemnity  cannot  be  subjected  to  this  debt.  He  had, 
before  the  capture,  received  $16,000,  the  full  value  of  one-half  the 
vessel  and  assigned  his  equitable  title  therein  for  that  consideration, 
and  had  also  received  $3,500  advance  for  her  fitting  out. 

The  examination  and  decision  of  the  rights  represented  by  me  will 
not  embarrass  or  delay  any  of  the  other  parties. 

The  question  is  simple  between  my  client  and  the  government,  no 
other  parties  are  interested.  The  application  for  delay,  therefore,  until 
my  proofs  shall  have  arrived,  is  addressed  to  the  discretion  and  con- 
science of  the  government^  and  not  affecting  any  private  interest,  will, 
I  presume,  be  granted  of  course,  the  government  being  always  safe  by 
the  retention  Qf  the  disputed  fund. 

The  memorial  itself,  as  well  as  the  award,  and  the  two  letters  here- 
with, all  show  that  none  of  the  private  parties  before  you  have  any 
interest  in  or  claim  to  the  amount  in  question.  The  disclaimer  by 
Ellery's  executors  is  express ;  their  counsel  claimed  by  arrangement 
with  me  and  for  my  benefit,  and  after  the  award  and  notice  of  Mer- 
cier's  debt,  they  write  to  me  that  it  is  my  affair  and  not  theirs. 

Under  these  circumstances  the  only  undisputed  matter  appears  to 
be  my  commission.  The  government  claiming  the  money  to  pay 
Mercier's  debt,  acknowledge  my  right  at  all  events.     For  the  rest,  the 
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gOTernment  will  hold  it  for  its  own  security  until  it  sball  appear 
whether  it  be  or  not  liable  for  Mercier's  debt.  Witl^the  least  practi- 
cable delay  I  shall  present  the  proofs  making  good  the  rights  of  which 
I  have  had  the  honor  thus  to  give  you  formal  notice.  Nor  do  I  wish 
for  a  decision  upon  my  claim  ror  commissions  if  it  be  considered  other- 
wise than  clear  and  unquestionable. 

Certain  it  is  that  no  other  hands  have  such  claim,  since  the  counsel 
for  the  other  parties  expressly  disclaim  any  interest  for  their  client  in 
the  minore  moiety. 

Very  respectfully,  your  obedient  servant, 

J.  M.  CARLISLE, 
Attorney  and  assignee  in  trust. 
J.  W.  McCuLLOH,  Esq., 

First  Comptroller y  dtc^  dkc. 


Accompanying  letters  to  the  precedent  memorial. 

Dbar  Sir  :  I  saw  Mr.  Sohier  yesterday,  and  found  that  he  did  not 
suppose  you  were  wanting  any  communication  from  him.  He  thought 
he  had  given  his  answer  sufficiently  at  the  time  of  your  interview,  viz : 
that  his  idea  was  to  make  a  memorial  for  Ellery's  executors,  either 
asking  indemnity  for  one -half  of  the  brig  only,  or  else  to  state  the 
agreement  of  Smith  with  Mercier  just  as  it  was,  and  ask  for  the  other 
half  in  a  way  to  potect  the  interest  of  Mercier  or  his  representatives, 
t.  6. ,  unless  something  in  the  papers,  which  he  took  home  for  exami- 
nation, should  alter  his  view  of  the  facts  ;  such  was  not  the  case :  he 
does  not  doubt  that  Smith  had  power  from  others  to  sell  one-half  of 
the  brig,  nor  that  he  did  make  the  contract  with  Mercier,  nor  that 
under  it  somebody  is  entitled  through  Mercier  to  one- half  the  indem- 
nity, who  in  particular  he  probably  would  not  advise  his  clients  as  ex- 
ecutors to  take  the  risk  of  settling.  But  he  considers  that  they  are 
entitled,  for  the  benefit  of  the  estate,  to  one-half  only^  and,  in  the  ab- 
sence of  any  arrangement  with  you,  would  probably  so  shape  his  me- 
morial ;  but,  in  consequence  of  what  has  passed,  his  intention  was,  if 
he  heard  nothing  further  from  you,  to  draw  the  memorial  conformably 
to  what  seemed  to  him  the  legal  rights  of  the  parties,  and  to  send  it 
before  it  was  presented.  In  short,  as  he  seeks  for  his  clients  only  their 
one-half,  he  does  not  consider  that  any  proposition  touching  it  is  to 
come  from  him. 

I  was  in  hopes  to  have  seen  yon  yesterday,  but  had  no  opportunity 
to  leave  my  office  until  it  was  time  to  hasten  to  a  railroad  on  which  I 
was  dependent  for  transportation.  I  have  also  hoped  that  you  would 
find  a  time  to  visit  me  at  home,  and  if  you  stay  over  Sunday,  trust  you 
will  yet  do  so;  indeed  should  ask  you  to  drive  out  and  see  me  to-mor- 
row, were  it  not  that  you.  will  need  my  guidance  to  find  out  where  I* 
am.  To-day  I  have  a  special  engagement  which  carries  me  away  from 
home,  and  not  into  the  city. 

I  shall  be  in  town  on  Monday,  and,  if  you  have  not  taken  your  flight, 
hope  you  will  look  in  upon  me  at  my  office. 

Very  respectfully,  yours,  &c., 

W.  H,  GAJIDINER. 
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,  BoeroN,  October  7,  1847. 

Dear  Sir  :  The  Attorney  General,  I  am  told,  awarded  $25,000  for 
the  loss  of  the  Macedonian,  and  the  government  o£Scer8,  finding  cus- 
tom-house bonds  of  P.  Mercier,  given  in  1816,  to  be  unpaid,  will 
refuse  to  pay  such  proportion  as  would  be  coming  to  him  or  his 
representatives. 

The  value  of  the  brig  was  awarded  to  Mr.  EUery's  executors ;  but 
as  only  one-half  of  the  bri^  belonged  to  their  testator,  I  suppose  they 
can  make  no  valid  objection  to  the  act  of  the  government  in  with- 
holding the  part  which  was  purchased  of  Mercier ;  but  as  your 
client's  interest  may  be  affectea  by  this  proceeding,  I  report  the  in- 
formation I  have  received. 

Very  respectfully,  yours,  &c., 

W.  D.  SOHIER. 
;T.  M.  Carlisle,  Esq. 


The  Salem  Gazette,  volume  36,  number  60. 

Salem,  Friday  Morning y  June  22,  1821. 

The  United  States  frigate  Macedonian,  Captain  John  Downes,  from 
Valparaiso,  via  Bio  Janeiro,  30  days  from  the  latter  place,  arrived  at 
Boston,  yesterday,  the  crew  in  good. 

The  Macedonian  left  Valparaiso  March  18.  The  United  States 
frigate  Constellation,  Captain  Bidgley,  sailed  for  Coquimbo  the  10th 
of  March. 

The  Macedonian  has  brought  home  343^232  Spanish  dollars,  and 
30,441  ounces  of  silver,  for  account  of  the  following  persons :  John 
S.  Ellery,  $32,000;  W.  Lewis  &  Co.,  $2,000  ;  Richard  J.  Cleveland, 
$3,000 ;  W.  B.  Swett,  $4,700 ;  Ignatius  Sargent,  1,355— all  of 
Boston;  order,  $1,600;  Edward  Carrington  &  Co.,  of  Providence, 
$63,000  ;  Samuel  Coop,  New  York,  $1,224 ;  order  of  Brown,  Watson 
&  Co.,  New  York,  $9,660  and  1,690  ounces  of  silver ;  Von  Kapff  & 
Brune,  Baltimore,  $78,861  and  2,469  ounces  of  silver ;  Baptist 
Mezick,  $6,000;  Mrs.  Eliza  Farren,  $3,300;  Thomas  Tennant, 
Lemuel  Taylor,  and  others,  $61,440;  John  and  George  Hoffman, 
$6,125  ;  Crosdale  &  Wilson,  $2,012  ;  P.  0,  Guestier,  $1,728  ;  John 
Myers  and  Co.,  $7,200  ;  J.  C.  Nelson,  $448 ;  Edmund  Didier,  $174— 
all  of  Baltimore  ;  to  be  deposited  in  the  United  States  Branch  bank, 
and  to  order  $62,367,  and  26,952  ounces  of  silver. — {Boston  Gazette.) 


NUes'  Register y  volume  IS^page  318. 

Proclamation  by  Lord  Cochrane,  vice  admiral  of  Chile,  and  com- 
mander-in-chief of  the  ships  and  vessels  of  the  States.  Being  author- 
ized and  commanded  by  the  supreme  governor  of  Chile  strictly  to 
blockade  the  ports,  bays,  harbors,  and  the  whole  coast  of  the  kingdom 
of  Peru,  I  hereby  declare  as  follows : 
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1st.  That  the  port  of  Callao,  and  all  the  other  ports,  bays^  and 
harbors,  as  well  as  the  line  of  coasts  from  the  port  of  Gaayaquil  to 
Alacama,  in  Peru,  are  in  a  state  of  formal  blockade. 

2d.  All  vessels  are  strictly  prohibited  from  carrying  on  any  com- 
merce, or  holding  any  communication  with  the'  said  ports  and  places 
within  the  mentioned  line  of  blockade. 

3d.  No  ships  or  vessels  belonging  to  friendly  or  neutral  powers, 
now  in  the  bay  of  Callao,  or  in  any  of  the  ports  or  anchorages  com- 
prehended within  the  blockade  aforesaid,  shall  be  permitted  to  sail 
therefrom  after  the  lapse  of  eight  days  from  the  date  hereof. 

4.  No  neutral  flag  shall,  in  any  case,  be  sufficient  to  cover  or  neu- 
tralize the  property  of  Spaniards,  or  of  the  inhabitants  of  the  coun- 
tries subject  to  the  King  of  Spain. 

5th.  Any  neutral  vessel  navigating  under  false  or  double  papers,  or 
which  shall  not  have  the  necessary  documents  to  prove  the  ownership 
of  the  property,  shall  suffer  the  penalties  applicable  to  the  goods  and 
merchandise  of  enemies. 

6th.  Every  neutral  vessel  which  shall  have  on  board  military  offi- 
cers, masters,  supercargoes,  or  merchants  of  the  countries  subject  to 
the  King  of  Spain,  shall  be  sent  to  Valparaiso,  there  to  be  adjudged 
according  to  law  of  nations. 

7th.  The  present  notification  shall  be  transmitted  to  those  whom 
it  may  concern. 

Given  on  board  the  O'Higgins,  bearing  the  flag  of  the  commander- 
in-chief,  in  the  bay  of  Callao,  the  first  day  of  March,  1819. 

COCHBANE. 

By  his  Lordship's  commands : 

ANTO.  A.  FONTE, 

Secretary. 

Then  follows  list  of  vessels  at  Callao  ordered  off  by  Lord  CochranCi 
Istof  March,  1819: 
American  ship  Two  Catharines  ;  Hyatt. 
American  ship  Flying  Fish  ;  Fitch. 
American  ship  Beaver  ;  Cleveland. 
Brig  Macedonian ;  Smith. 
Brig  Boxer  ;  Skiddy. 
Brig  Canton  ;  Coffin,  late  Jameston. 


Mr,  Hunter  to  Mr,  CarvaUo. 

Departmbnt  of  State, 

Waahingtonj  May  24,  1852. 
The  duty  of  replying  to  the  note  of  the  25th  of  December,  1848, 
addressed  to  Mr.  Buchanan  by  Mr.  CarvaUo,  envoy  extraordinary  and 
minister  plenipotentiary  of  Chile,  has,  by  circumstances  which  will 
not  now  be  specified,  been  devolved  upon  the  undersigned,  at  present 
Acting  Secretary  of  State  of  the  United  States. 
^  In  examining  the  past  correspondence  upon  the  subject,  the  under- 
signed has  not  been  a  little  surprised  to  notice  that  the  claim  of  the 
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Macedonian  in  this  case  has  been  treated  as  if  it  were  one  of  maritime 
capture.  In  point  of  fact,  howeyer,  it  was  a  seizure  made  on  land, 
and  that  not  of  goods  imported  in  any  vessel,  but  of  treasure,  the  pro- 
ceeds of  sales.  The  rules  for  maritime  capture  are  not,  therefore,  ap- 
plicable to  it.  The  private  property  even  of  enemies  in  an  enemy's 
country  is  shielded  from  seizure  by  the  modern  law  of  nations. — (Vat- 
tel,  book  3,  ch.  9,  §  166.)  Consequently  that  law  could  never  sanction 
the  seizure  of  the  property  of  neutrals  similarly  situated.  If,  how- 
ever, it  would  be  the  duty  of  this  government  to  demand  reparation 
for  a  seizure  like  that  in  question,  made  by  persons  acting  under  the 
authority  of  a  government  long  established  and  with  which  it  had 
entered  into  diplomatic  relations,  can  it  reasonably  be  expected  that 
it  would  acquiesce  in  such  a  seizure  made  under  the  flag  of  Chile  in 
May,  1819?  That  flag  was  not  then  acknowledged  by  the  United 
States.  The  independence  of  Chile  may  have  been  practically  achieyed; 
but  if,  for  argument  sake,  this  should  be  allowed  to  date  from  the 
battle  of  Maypu,  by  undertaking  a  foreign  war  so  soon  afterwards, 
that  republic  must  have  expected  to  incur  all  the  risks  attendant  upon 
her  unrecognized  independence.  In  her  own  struggle  for  freedom, 
and  in  her  efforts  to  aid  her  neighbor  for  that  purpose,  she  had  the 
hearty  good  will  of  the  United  States.  This,  however,  did  not  go  to 
the  extent  of  absolving  her  from  her  duties  as  a  belligerent,  and, 
among  others,  that  of  respecting  the  property  of  neutrals  within  her 
enemy's  territory.  At  the  time  of  its  seizure,  the  property  in  question 
was  in  the  custody  of  a  citizen  of  the  United  States,  who  unequiyo- 
cally  declared  it  to  belong  to  his  countrymen,  and  who  subsequently 
took  every  step  necessary  to  make  good  this  declaration.  That  resti- 
tution and  damages  were  not  forthwith  demanded  from  Chile,  shows, 
not  an  insensibility  of  a  right  thereto  on  our  part,  but  a  forbearance, 
dictated  by  a  benevolent  policy,  which  the  undersigned  regrets  to  say 
has,  in  this  instance  at  least,  met  with  a  most  ungenerous  requital. 
If,  however,  the  disregard  of  the  Chilean  authorities  of  their  interests 
and  duty  in  making  this  seizure,  and  allowing  it  to  remain  so  long 
unredressed,  justly  excites  the  surprise  of  the  undersigned,  what  must 
be  the  thought  when  he  perceives  from  Mr.  Carvallo's  note  that  he 
puts  forward  the  rule  of  the  war  of  1756  as  a  justification? 

The  undersigned  had  always  supposed  that  one  of  the  principal 
objects  of  the  Spanish  American  colonies  in  their  strife  for  inde- 
pendence^ was  to  shake  off  the  monopoly  of  the  irtrade  by  the  mother 
country.  It  is  believed  that,  long  anterior  to  the  acknowledgment  of 
their  independence  by  neutral  nations,  the  authorities  of  the  new 
States  eagerly  welcomed  foreign  flags  to  their  ports.  It  is  not  under- 
stood that  the  authorities  of  Chile  were  an  exception  to  this.  Cer- 
tainly, then,  they  rejoiced  at  any  relaxation,  voluntary  or  involuntary, 
by  the  Spanish  authorities,  of  the  restrictions  on  the  commercial  inter- 
course  of  foreigners  with  Peru.  Indeed,  was  it  not  to  secure  the  free- 
dom of  that  intercourse  for  the  Peruvians  themselves  that  induced 
Chile  to  aid  them  in  their  contest  for  independence?  With  what 
grace,  then,  can  Chile  now  plead  the  laws  of  the  Indies  in  justifica- 
tion of  the  seizure  in  this  case  ?  Those  laws  might,  with  some  sem- 
blance of  propriety,  htive  been  pleaded  by  Spain  herself,  as  a  warrant 
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for  the  capture  of  a  neutral  vessel  on  its  course  to  a  port  of  one  of  her 
revolted  colonies.  Ttis  government,  however,  when  it  acknowledged 
the  independence  of  those  colonies,  certainly  never  expected  that  the 
government  of  any  one  of  them  would  seek  to  avoid  just  accounta- 
bility by  pursuing  such  a  course. 

Mr.  Carvallo's^ecourse  to  the  rule  of  the  war  of  1756,  unequivo- 
cally implies  an  impression  on  his  part,  either  that  the  undersigned 
may  have  forgotten  some  of  the  most  conspicuous  events  in  the  history 
of  his  own  country,  and  may  be  disposed  to  reverse  the  policy  which 
its  government  has  uniformly  pursued,  or  an  absence  of  information 
on  his  part  with  reference  to  them.  The  policy  of  the  United  States 
has  always  been  to  scrutinize  and  restrict  belligerent  pretensions, 
with  a  view,  not  only  to  promote  the  interests  of  neutrals,  but  to  bene- 
fit the  world  at  large,  by  diminishing,  to  every  practicable  extent, 
the  calamities  of  war.  As  early  as  the  year  1785,  by  the  23d  article 
of  the  treaty  of  that  year,  between  the  United  States  and  Prussia, 
the  exemption,  not  only  of  private  property  on  land  from  seizure 
during  war  was  stipulated  for,  but  even  unarmed  merchant  vessels  on ' 
the  high  seas  were  exempted  from  capture.  During  the  wars  in  Eu- 
rope, growing  out  of  the  French  revolution,  the  United  States  de- 
termined to  maintain  their  neutrality.  This  sprung  as  much  from  a 
conviction  that  their  political  interests  required  them  to  avoid  en- 
tanglements with  any  of  the  belligerents,  as  from  a  desire  to  reap  the 
subsidiary  advantages  which  must  accrue  to  their  commerce.  The 
negotiator  of  their  treaty  with  Great  Britain  of  the  19th  of  Novem- 
ber, 1794,  having  been  pressed  by  peculiar  circumstances,  was  in- . 
duced  to  admit  the  12th  article,  by  which  the  trade  between  the  United 
States  and  the  British  West  India  Islands,  in  vessels  not  exceeding 
seventy  tons  burden,  was  opened,  upon  the  condition  that  the  United 
States  would,  during  the  war  then  existing  between  Great  Britain 
and  France,  prohibit  the  carriage  of  colonial  produce  from  the  United 
States,  or  from  those  islands,  in  their  vessels,  to  other  parts  of  the 
world.  It  was  obvious,  that  if  this  article  were  to  take  eflfect,  it  would 
have  been  tantamount,  not  only  to  a  recognition  on  our  part  of  the 
rule  of  the  war  of  1756,  but  would  have  been  the  occasion  of  immense 
losses  to  our  merchants,  by  preventing  them  from  exporting  such 
French  colonial  produce  as  might  be  brought  to  the  United  States, 
but  for  which  a  more  advantageous  market  might  elsewhere  o£fer. 
The  Senate  of  the  United  States  consequently,  rejected  the  article, 
and  the  treaty  was  ratified  by  both  governments  with  an  additional 
article,  suspending,  but  in  fact  annulling  its  operation. 

The  treaty  provided  for  a  joint  commission,  for  the  purpose  of  con- 
sidering claims  of  citizens  of  the  United  States  to  indemnification 
from  the  British  government  on  account  of  captures  made  by  British 
cruisers.  There  were  numerous  cases  where  the  alleged  cause  of  cap- 
ture and  condemnation  was  a  violation  of  the  rule  of  the  war  of  1756, 
The  condemnations,  it  is  believed,  were  in  every  instance  reversed, 
and  reparation  awarded,  certainly  from  a  conviction  on  the  part  of 
the  commissioners,  that  the  acts  of  the  British  cruisers  were  contrary 
to  the  law  of  nations.  Upon  the  resumption  of  the  war,  after  the 
peace  of  A  miens,  the  British  cabinet,  with  a  view  perhaps,  to  coun- 
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teract  by  the  supremacy  of  their  force  upon  the  ocean,  the  triumphs  of 
the  French  armies,  resumed  the  application  of  the  rule  in  question, 
and  even  captured  and  condemned  American  vessels  with  cargoes  of 
colonial  produce,  which  had  been  landed  and  paid  duties  in  the  United 
States.  The  British  admiralty  deemed  itself  bound  to  support  the 
policy  of  the  executive,  and  the  result  of  this  sense  of  duty,  was  the 
decisions  of  Sir  William  Scott,  which  Mr.  Carvallo  has  quoted.  The 
undersigned  entertains  almost  unqualified  respect  for  the  character 
and  admiration  for  the  genius  of  that  eminent  jurist.  He  cannot, 
however,  admit  the  sounoness  of  the  principles  of  maritime  law  set- 
tled by  those  decisions.  On  the  contrary,  he  is  sure  that,  had  the 
condition  of  the  civilized  world  been  diflferent  at  the  time,  and  had  it 
not  been  the  conviction  of  the  British  authorities  tbat  the  independ- 
ence of  their  country  was  hazarded  in  the  stake  of  their  naval  su- 
premacy, those  decisions  would  have  been  reversed,  in  accordance 
with  that  universal  law  of  nations,  which  is  founded  in  the  hearts  and 
consciences  of  mankind,  and  is  independent  of  adventitious  and  tem- 
•porary  circumstances.  The  acts  of  the  British  cruisers,  and  the 
proceedings  of  British  courts,  with  reference  to  our  vessels  and  their 
cargoes,  excited  universal  and  unmitigated  indignation  throaghout 
the  United  States.  The  files  of  the  Department  of  State,  and  of  both 
Houses  of  Congesss,  were  crowded  with  pathetic  memorials  upon  the 
subject.  On  the  12th  of  April,  1805,  Mr.  Madison,  Secretary  of 
State,  addressed  his  instructions  to  Mr.  Monroe,  United  States  minister 
at  London,  relative  to  the  case  of  the  brig  Aurora,  in  which  the  pre- 
tensions of  the  British  government  are  most  ably  criticized.  The 
same  doctrines  are  thoroughly  examined  in  the  eloquent  memorial  of 
the  merchants  of  Baltimore,  'which  is  understood  to  have  been  drawn 
up  "by  William  Pinkney,  who  was  soon  after  associated  with  Mr. 
Monroe  in  the  mission  at  London.  On  the  12th  of' February,  1806, 
the  Senate  of  the  United  States  unanimously  passed  a  resolution  in 
the  following  words: 

^^jResdvedy  That  the  capture  and  condemnation  under  the  orders  of 
the  British  government,  and  adjudications  of  their  courts  of  admiralty, 
of  American  vessels  and  their  cargoes,  on  the  pretext  of  their  being 
employed  in  a  trade  with  the  enemies  of  Great  Britain,  prohibited  in 
time  of  peace,  is  an  unprovoked  aggression  upon  the  property  of  the 
citizens  of  these  United  States,  a  violation  of  their  neutral  rights, 
and  an  encroachment  upon  their  national  independence." 

The  state  of  the  relations  between  the  United  States  and  Great 
Britain,  indicated  by  this  resolution,  led  to  the  passage  of  the  act  of 
Congress  of  the.  18th  of  April,  1806,  prohibiting  the  importation, 
subsequently  to  the  15th  of  November  next  ensuing,  of  the  produc- 
tions and  manufactures  of  Great  Britain.  If,  then,  for  argument  sake, 
it  be  allowed,  that  in  time  of  peace  the  laws  of  the  Indies  excluded 
American  vessels  from  the  ports  of  Peru,  the  relaxation  of  the  restrio- 
tion  in  time  of  war,  imparted  no  right  to  Chile,  the  enemy  of  Spain, 
to  capture  American  vessels  resorting  to  those  ports,  much  less  to  a 
detachment  of  Chilean  soldiers  to  seize,  on  Peruvian  soil,  the  property 
of  citizens  of  the  United  States. 

But  Chile  denies  the  American  proprietorship  of  the  things  seized, 
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and  has  been  at  great  pains  toprocare  proof  and  draw  inferences  from' 
it,  in  support  of  this  view.  The  undersigned  would  be  content  to 
refer  this  question  to  the  decision  of  any  impartial  and  intelligent 
tribunal,  upon  the  testimony  offered  with  Mr.  Carvallo's  mtsmorial  of 
28th  November,  1848,  and  with  the  examination  of  that  testimony 
contained  in  the  report  of  the  Solicitor  of  the  Treasury  to  Mr. 
Buchanan,  of  the  29th  of  May,  1848,  and  in  the  argument  herewith 
enclosed,  which  was  drawn  up  some  time  anterior  to  the  date  of  Mr. 
Carvallo's  note  to  which  this  is  an  answer.  Inasmuch,  however,  as 
Mr.  Carvallo  has  now  introduced  new  testimony,  with  a  view  of  closing 
the  subject  and  of  placing  the  claims  of  the  sufferers  to  indemnification 
from  Chile  beyond  reasonable  doubt,  a  critical  examination  of  the  new 
proof,  and  of  the  arguments  which  Mr.  Carvallo  deduces  therefrom, 
will  be  made. 

The  effort  of  Chile  is  to  create  the  impression  that  the  house  of 
Abadia  and  Arismendi,  of  Lima,  whom  the  American  proprietors 
employed  as  agents  to  dispose  of  the  cargo  of  the  Macedonian,  were 
not  in  point  of  fact  their  agents ;  but  were  themselves  the  owners  of 
the  cargo  and  even  of  one  half  of  the  vessel.  The  first  piece  of  testi- 
mony put  forward  by  Mr.  Carvallo,  is  the  contract  between  Smith, 
the  master  of  the  Macedonian,  and  Arismendi,  for  a  voyage  to  Can- 
ton, by  which  the  former  engaged  to  import  into  Callao  a  cargo  of 
f  200,000  worth  of  China  goods,  upon  condition  that  Arismendi  would 
cause  to  be  put  on  board  the  vessel  at  San  Bias,  in  Mexico,  where  she 
was  to  stop  on  her  way,  $50,000  towards  the  purchase  of  the  cargo. 

This  contract  was  not,  according  to  its  very  terms,  to  be  complete 
until  the  payment  at  San  Bias  of  the  sum  for  the  purpose  referred  to; 
and  admitting,  for  argument  sake  only,  that  the  contract,  if  valid, 
might  affect  the  decision  of  this  case,  it  will  be  a  subject  of  inquiry 
how  far,  if  at  all,  that  condition  was  complied  with. 

Mr.  Carvallo,  however,  quotes  the  ordinances  of  Bilbao  for  the  pur- 
pose of  showing  that,  even  if  the  condition  was  not  complied  with  by 
Arismendi,  the  contract  was  not  thereby  rendered  void,  but  Arismendi, 
was  answerable  in  damages  to  Smith  for  the  delinquency.  The  wis- 
dom of  the  ordinances  of  Bilbao  is  acknowledged  by  the  commercial 
nations  of  Christendom.  The  undersigned  is  under  the  impression, 
however,  that  the  transactions  of  the  merchants  of  both  Barcelona  and 
Cadiz  were  governed  by  ordinances  distinct  if  not  variant  from  those 
of  Bilbao,  and  that  the  operation  of  none  of  them  was,  by  an  authorita- 
tive royal  mandate,  expressly  extended  to  the  colonies.  If,  however, 
for  argument  sake  only,  it  be  allowed  that  the  contract  between 
Smith  and  Aresmendi  was  governed  by  the  provisions  of  the  ordinances 
of  Bilbao,  which  Mr.  Carvallo  quotes,  the  validity  of  that  contract 
must  also  be  determined  by  other  provisions  of  the  same  ordinances. 
The  undersigned  will  especially  refer  to  the  4th  article,  which  requires 
partnership  agreements  to  be  entered  into  before  a  notary,  and  to  the 
5th  which  requires  a  copy  of  the  same  to  be  deposited  in  the  archives 
of  the  board  of  trade,  for  the  information  of  the  public.  The  under- 
signed is  not  aware  that  these  requirements  were  fulfilled  in  the  case 
in  question.  If  they  were  disregarded,  neither  party  can  C[aim  the 
benefit  of  the  stipulations  to  which  Mr.  Carvallo  has  appealed.     The 
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iindersigned,  however,  confidenibly  asserts  that  the  bargain  between 
Smith  and  Arismendi,  was  in  point  of  fact  incomplete^  and  conditional 
only.  As  such,  the  ordinances  of  Bilbao,  which  were  intended  to 
regulate  partnerships  actually  formed,  are  not  applicable  to  the  sub- 
ject. 

A  conditional  obligation  is  that  which  is  suspended  by  the  condition 
under  which  it  was  contracted,  and  which  is  not  yet  accomplished. 
(Pothier  on  Obligations,  ch.  3,  art.  1.) 

A  condition  is  the  case  6f  a  future  uncertain  event,  which  may  or 
may  not  happen,  and  upon  which  the  obligation  is  made  to  depend. 

(ib.ib.,§i.) 

The  e£fect  of  a  condition  is  to  suspend  the  obligation  until  the  con- 
dition is  accomplished,  or  considered  as  accomplished;  till  then  noth- 
ing is  due. — (Id.  ib.,  §  V.) 

*It  is  presumed  that  Mr.  Carvallo  will  not  deny  the  authority  of 
these  texts.  If,  however,  the  general  law  of  contracts  to  which  they 
relate  should  not,  in  his  judgment,  be  sufficient  to  decide  the  case,  the 
undersigned  would  respectfully  refer  him  to  the  Partidaa  de  Gregory 
Lopez,  Quinta  Partida,  Titulo  X,  the  fourteenth  law  of  which  is  an 
answer  to  the  following  inquiry : 

For  what  reasons  may  one  partner  separate  from  another  before  the 
prescribed  time  ? 

The  third  reason  assigned^  is  when  the  condition  or  contract  upon 
or  by  which  the  partnership  was  formed,  has  not  been  observed. 

The  authority  of  the  Partidas  will  not,  it  is  presumed,  be  questioned 
by  Mr.  Carvallo.  Hence  the  undersigned  is  justified  in  assuming  that, 
as  the  contract  between  -Smith  and  Arismendi  could  only  become  abso- 
lute upon  the  performance  of  the  condition  upon  which  it  was  sus- 
S ended,  it  was  rendered  void  upon  the  failure  of  that  condition.  Mr. 
arvallo,  however,  maintains  that  the  condition  was  complied  with  ; 
that  the  $50,000  was  paid  to  Smith  by  Arismendi,  at  San  Bias,  and 
in  proof  of  this  refers  to  the  receipt  of  Smith  to  Lascano,  Arismendi's 
agent.  That  receipt  is  for  upwards  of  $70,000.  It  does  not  expressly 
refer  to  the  contract.  If  it  had  been  the  intention  of  Arismendi  that 
$50,000  of  the  amount  were  to  be  considered  as  applicable  to  the  dis- 
charge of  his  obligation  under  the  contract,  this  certainly  would  have 
been,  and  ought  to  have  been,  expressed  in  the  receipt  itself.  This, 
however^  is  not  the  fact.  The  receipt  does  not  even  state  that  the  sum 
was  paid  on  account  of  the  house  of  Abadia  and  Arismendi.  In  proof 
that  it  was  so  paid,  Mr.  Carvallo  refers  to  the  note  of  Lascano  on  the 
back  of  the  receipt.  Inasmuch,  however,  as  Smith  was  not  a  party 
to  this,  it  can  have  no  effect  in  controlling  or  affecting  the  terms  of 
the  receipt  itself,  or  any  legal  value  whatever.  But  does  even  Las- 
cano's  note  affirm  that  the  $70,000,  or  any  part  of  it,  was  paid  in  dis- 
charge of  Aiismendi's  obligation  in  his  contract  with  Smith  ?  Not 
at  all.  If  such  had  been  the  intention  of  the  payer  and  receiver,  or 
either  of  them,  it  certainly  would  have  been  so  stated  by  Lascano. 
He  merely  states  that  he  had  paid  the  amount  to  Smith  on  account  of 
Abadia  and  Arismendi,  to  be«invested  in  goods  at  Canton,  whither 
Smith  was  bound  with  his  vessel.  Does  Lascano  say,  or  intend  to 
say,  that  the  fund  was  to  be  invested  in  Canton  on  account  of  his  prin- 
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cipals  ?  Not  at  all.  The  inference,  then,  is  irresistible,  that,  though 
paid  on  account  of  Arismendi,  it  was  not  pa:d  on  account  of  his  con- 
tract with  Smith.  Why  was  it  paid,  then  ?  Among  the  proof  on  file 
is  an  account  current  between  Arismendi  and  Smith,  of  the  30th  of 
November,  1819,  in  which  the  latter  was  credited  with  $71,000.  The 
undersigned  regrets  that  Mr.  Carvallo  should  have  deemed  it  neces- 
sary to  repel  the  force  of  this  evidence  by  charging  Smith  and  Aris- 
mendi with  perjury  and  fraud,  and  with  forging  this  account  for  the 
purpose  of  screening  belligerent  property.  Mr.  Carvallo  offers  no 
proof  whatever  for  this  purpose.  He  attempts  to  reason  upon  the  im- 
probability that  Arismendi  should  have  owed  Smith  so  large  a  sum  of 
money,  and  endeavors  to  conjecture  how  Smith  could  have  earned  it. 
His  speculations  upon  these  points,  however,  cannot  be  allowed  to 
have  any  weight  in  opposition  to  the  acknowledgment  of  Arismendi 
himself,  and  the  protest  of  Smith,  under  oath,  in  which  the  account  is 
referred  to.  The  debt  to  Smith  is  not  only  confessed  in  the  account 
current  of  Arismendi  with  him,  signed  by  the  former,  who,  be  it 
remembered,  is  the  principal  witness  of  Chile  in  resisting  this  claim, 
but  the  fact  that  he  did  not  make  payment  of  the  $50  000  at  San  Bias 
is  further  acknowledged  in  his  letter  of  instructions  to  Exhelme  and 
Irriberri.  Mr.  Carvallo  denies  the  authority  of  this  letter,  and  even 
affects  ignorance  as  to  who  Exhelme  may  have  been. 

In  the  extracts  from  the  proceedings  at  Lima  against  the  Mace- 
donian and  her  cargo,  which  Mr.  Carvallo  has  himself  adduced  as 
proof,  the  authenticity  of  those  instructions  is  admitted,  and  the  con- 
fession of  Arismendi,  that  he  was  unable  to  place  the  $50,000  on  board 
at  San  Bias,  is  expressly  referred  to.  Mr.  Carvallo,  however,  asks,  if 
Arismendi  did  not  comply  with  his  contract  at  San  Bias,  why  did  not 
Smith  protest  against  the  delinquency  ?  The  udersigned  deems  it 
quite  probable  that  he  did  make  such  a  protest,  but  that  it  has  been 
suppressed  by  those  interested  in  contesting  the  claim  of  citizens  of 
the  United  States.  This  opinion  is  confirmed  by  the  following  pas- 
sage of  Smith's  letter  to  Ellery,  from  Canton,  of  the  29th  of  Septem- 
ber, 1820 :  '^  I  wrote  to  you  from  San  Bias  the  4th  of  May,  and  gave 
you  an  account  of  my  proceedings  up  to  that  date,  and  likewise  men- 
tioned that  it  was  possible  I  should  be  obliged  to  employ  all  your 
funds  as  well  as  those  belonging  to  the  different  shippers,  which  has 
been  the  case."  The  letter  here  referred  to  was  never  received.  It 
is  quite  probable  that  it  was  accompanied  by  a  protest,  and  that  it 
contained  explanations  in  regard  to  the  failure  of  Arismendi  to  com- 
ply with  his  contract.  But  the  letter  from  Canton  affords  further 
circumstantial  proof  of  the  integrity  of  Smith,  which  neither  Mr. 
Carvallo's  arguments,  nor  the  counter  proof  offered  by  him,  have 
shaken  or  can  move.  It  shows  conclusively  that  it  was  not  his  de- 
termination on  arriving  at  Canton  to  return  to  Lima,  but  that  his 
voyage  thither  was  ultimately  decided  by  the  advice  of  Mr.  Cushing, 
though  this  advice  was  contrary  to  the  wishes  of  the  persons  at  Bos- 
ton interested  in  the  voyage. 

The  undersigned  commends  the  following  passage  to  Mr.  Carvallo's 
attention: 

^^I  fear  I  shall  have  some  difficulty  with  the  shippersi  as  they  may 
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say  half  profits  are  too  much  for  silk  goods,  or  they  may  say  I  yiolate 
my  orders  in  taking  their  property  to  Lima.  I  therefore  request  you 
to  have  a  meeting,  (in  case  you  have  made  known  to  them  the  $71,000,) 
and  have  a  clear  understanding  and  an  agreement  relative  to  the 
business  in  a  manner  that  I  may  not  be  troubled,  as  the  only  motive 
I  have  in  re-shipping  their  property  is  to  increase  your  funds  as  well 
as  theirs." 

Now,  it  is  remarkable  that  this  passage  does  not  mention  or  di- 
rectly refer  to  Arismendi,  or  to  any  of  Smith's  transactions  with  him. 
On  the  contrary,  its  spirit  and  tenor  are  adverse  to  any  fair  inference 
that  Arismendi  was  interested  in  the  voyage,  even  as  a  consignee,  much 
less  as  a  principal  or  a  partner.  But  although  there  is  no  direct  al- 
lusion to  the  contract  with  Arismendi,  or  to  the  relations  between  him 
and  Smithy  there  is  an  indirect  reference,  which,  in  the  judgment  of 
the  undersigned,  is  conclusive  as  to  the  authenticity  of  the  account 
between  these  two  persons.  It  is  impossible  that  the  $71,000  spoken 
of  in  the  letter  could  have  been  any  other  $71,000  than  the  balance  of 
the  very  account  between  the  parties  which  Mr.  Carvallo  has  not  hesi- 
tated to  stigmatize  as  a  fraud  and  a  forgery.  It  is  impossible  that  the 
fraud  or  forgery  could  have  been  committed  without  a  sufficient  object, 
and  certainly  the  object  to  which  Mr.  Carvallo  has  referred,  namely: 
the  claim  on  the  Peruvian  government  for  the  seizure  of  the  vessel  and 
a  part  of  her  cargo,  could  not  have  entered  into  the  imagination  of 
Smith  at  the  date  of  the  letter.  The  only  shippers  to  whom  the  letter 
refers  or  could  refer,  besides  EUery  himself,  were  EUery's  associates 
in  the  original  voyage  from  Boston,  who  were  interested  in  proportion 
to  their  respective  adventures,  in  such  part  of  the  profits  as  had  es- 
caped the  clutches  of  Cochrane  at  the  first  seizure.  It  was  a  meeting 
of  these  which  Smith  requested  Ellery  to  convoke,  for  the  purpose  of 
explaining  to  them  his  disobedience  of  their  orders  in  returning  to 
Peru.  Their  interests  in  the  return  cargo  as  well  as  those  of  Perkins 
&  Co.  and  of  the  others  who  made  up  that  cargo  at  Canton,  are  dis- 
tinctly and  fully  expresed  in  the  invoices. 

It  does  not  appear,  and  there  is  neither  positive  nor  presumptive 
proof  to  show,  that  one  dollar  of  the  funds  of  Abadia  ana  Arismendi 
was  expended  in  the  purchase  of  that  cargo.  The  vessel  set  sail  for 
the  western  coast  of  South  America.  There  is  nothing  to  show  that 
her  destination  was  to  Peru,  any  more  than  to  Mexico  or  Chile,  or 
that  Smith  had  made  up  his  mind  upon  the  subject  prior  to  his 
departure.  Still  less  is  it  certain  that  he  shaped  his  course  to  Fern 
with  any  conviction  that  on  arriving  there  he  would  find  Spanish  rule 
in  the  ascendent  in  that  country  On  the  contrary,  even  at  the  time 
of  his  departure  from  Peru,  the  authority  of  the  mother  country  there 
was  tottering  to  its  fall,  which  took  place  within  a  few  months  after 
the  arrival  of  the  Macedonian  from  Canton.  There  was  at  least  as 
much  reason  to  expect  that  this  event  would  have  taken  place  before 
her  arrival  as  that  it  would  have  been  delayed  for  a  short  time  after- 
wards. Captain  Smith,  in  shaping  his  course,  was  not  actuated  or 
influenced  by  political  considerations  of  any  kind.  He  knew  that,  as 
the  country  was  bare  of  China  goods,  he  would  find  a  market  for  them, 
whatever  might  be  the  dominant  authority.     He  accordingly  entered 

Digitized  by  VjOOQIC 


OV  THE   BRIO  MACEDONIAN.  *     401 

Arica.  Mr.  Carvallo  strives  to  show,  by  the  letters  of  Arismendi  to 
Inclan^  that  the  former  was  the  owner  of  the  cargo.  If,  for  argument 
sake  only,  the  genuineness  of  those  letters  be  admitted,  it  is  not  diffi- 
cult to  show  that,  instead  of  establishing  the  belligerent  character  of 
the  property,  they,  in  fact,  establish  the  very  reverse.  It  is  true  that 
Arismendi  represents  himself  to  his  correspondent  as  the  owner ;  but 
this  certainly  is  no  credible  proof  of  the  fact,  and  may  be  imputed  to 
a  desire  to  raise  himself  in  his  esteem. 

There  is  one  passage  in  the  letters,  however,  which  alone  is  suffi- 
cient to  shatter  the  elaborate  structure  which  Mr.  Carvallo  attempts 
to  build  upon  them.  Arismendi  directs  Irriberri  and  Inclan  to  be 
governed  in  all  cases  by  the  advice — that  is  to  say,  to  obey  the  direc- 
tions of  Smith.  This,  if  it  means  anything,  implies  a  confession  which 
is  at  variance  with  Arismendi's  claim  of  ownership.  Smith  was  the 
master  ol  the  vessel ;  as  such,  his  responsibility  for  and  control  over 
the  cargo,  supposing  this  to  have  belonged  to  any  Peruvian,  neces- 
sarily ceased  upon  its  bciing  landed.  He  was  a  foreigner  and  slightly 
acquainted  with  the  language  of  the  country.  These  are  circumstances 
which  were  not  caculated  to  inspire  any  confidence  in  his  abilities  as 
a  factor,  and  still  less  could  they  have  induced  any  Peruvian  to'  have 
placed  the  disposal  of  his  property  under  Smith's  control.  On  the 
other  hand,  if  the  property  belonged  to  citizens  of  the  United  States, 
the  very  circumstances  alluded  to  are  sufficient  to  account  for  Aris- 
mendi's mandate  to  his  correspondent.  It  could  .not  be  supposed  that 
a  man  of  even  common  intelligence  and  prudence,  entrusted  with  the 
disposal  of  so  large  an  amount  of  property,  in  so  remote  a  region  as 
Peru,  and  at  such  a  critical  period  in  the  history  of  that  country, 
would  have  consented  to  place  implicit  confidence  in  either  Arismendi 
or  his  correspondent,  Inclan.  But  it  is  obvious  that  Smith  was  no 
ordinary  man.  His  sagacity  and  knowledge  of  business  were  keen 
and  extensive  ;  but  these  very  qualities  led  him  to  employ  a  Peruvian 
to  supply  his  deficiences,  without  which  he  could  not  count  upon  sue* 
cess.  This  was  his  sole  motive  for  accepting  the  services  of  Arismendi 
and  Inclan.  The  knowledge  of  the  state  of  the  markets  at  Arica,  and 
the  acquaintance  with  the  Spanish  language  possessed  by  the  latter, 
are  sufficient  to  account  for  his  services  having  been  required  by  Smith. 
It  may  here  be  remarked  that  if  Arismendi's  interest  in  the  cargo  of 
the  Macedonian  is  to  be  determined  by  his  contract  with  Smith,  that 
contract  must  be  construed  according  to  its  terms.  Smith's  stipulation 
was  for  a  voyage  from  Callao  to  Canton,  by  the  way  of  San  Bias,  and 
back  to  Callao.  The  very  fact,  therefore,  that,  instead  of  coming  to 
Callao,  he  proceeded  to  Arica,  shows  that  he  considered  that  contract 
a8  no  longer  binding  upon  him.  The  fact  that  Arismendi  obtained 
from  the  Spanish  authorities  an  order  for  the  entry  of  the  cargo  does 
not  invalidate  this  view.  He  may  have  represented  to  them,  as  well 
as  to  Inclan,  that  he  was  its  owner  ;  but  his  representations  or  asser- 
tions are  not  to  be  allowed  any  weight  in  opposition  to  the  proof  to  the 
contrary  afforded  by  the  invoices,  bills  of  lading,  policy  of  insurance^ 
and  his  own  confessions  in  his  letter  to  Exhelme  and  Irriberri. 
^hat,  then,  it  may  be  said,  could  occasion  Arismendi's  interest  in 
the  success  of  the  sale  of  the  Macedonian's  cargo^  as  manifested  in  his 
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letter  to  Inclan  ?  There  can  be  no  doubt  that  he  had  an  interest  as  A 
factor^  and  that,  though  Smith  may  have  considered  himself  absoWed 
from  his  contract,  he  was  still  willing  to  employ  him  in  that  capacity. 

The  undersigned  can  see  nothing  to  impeach  the  neutral  character 
of  the  claimants  in  the  fact  so  much  dwelt  upon  by  Mr.  Carvallo,  that 
the  duties  on  the  cargo  at  Arica  were  credited  to  Arismendi  on  ac- 
count of  his  advances  to  the  government.  It  is  the  usual  business  of 
the  consignee  of  a  vessel  and  cargo  to  pay  the  custom-house  charges. 
If  Arismendi  paid  them  on  the  Macedonian  and  cargo  by  claiming  a 
credit  for  his  advance  to  the  Spanish  authorities,  this  was  a  transac- 
tion with  which  Smith  and  his  employers  had  no  concern.  They 
unquestionably  expected  to  reimburse  Arismendi  from  the  proceeds 
of  the  sales  of  the  cargo,  besides  paying  him  his  just  commission  for 
his  services  as  their  factor.  But  Arismendi's  dealings  with  his  own 
government  cannot  be  allowed  to  taint  the  claimants  with  a  belliger- 
ent character.  The  allegation  that  the  advances  of  Arismendi  were 
applied  to  the  support  of  the  war  against  Chile,  may  or  may  not  be 
true.  If,  however,  neutral  property,  imported  into  an  enemy's  coun- 
try during  war,  is  to  bo.  condemned  because  the  duties  paid  upon 
its  importation  may  be  applied  to  the  support  of  the  forces  of  that 
country,  an  end  would  at  once  be  put  to  all  neutral  commerce.  It  is 
not  customary  for  belligerents,  on  the  breaking  out  of  a  war,  to 
abolish  or  even  to  abate  their  tariffs  on  foreign  merchandise.  On  the 
contrary,  these  are  usually  raised  to  the  hishest  productive  revenue 
point. 

The  cargo  of  the  Macedonian,  it  seems,  after  having  been  landed  at 
Arica,  was  taken  to  Tacna,  where  sales  of  a  part  of  it  were  made,  and 
the  residue,  with  the  proceeds  of  the  sales  in  treasure,  packed  upon 
mules  and  taken  in  the  direction  of  Arequipa.  It  was  still  in  the 
custody  of  Smith,  who,  however,  was  accompanied  by  Inclan,  whose 
assistance  was  desirable  for  reasons  mentioned  above.  The  treasure 
was  captured  by  a  detachment  of  soldiers  from  Lord  Cochrane's 
squadron.  In  giving  it  up  to  the  captors,  Smith  requested  and  ob- 
tained a  receipt  from  Captain  Balderrama,  the  commander  of  the 
detachment.  The  fact  that  the  receipt  was  written  in  Spanish  by 
Inclan,  Mr.  Carvallo  refers  to  as  indicative  of  the  belligerent  charac- 
ter of  the  property.  The  undersigned,  however,  considers  such  an 
inference  as  too  forced  and  unfounded  to  require  for  its  refutation  any- 
thing more  than  a  mention  of  it. 

Besides  the  treasure  seized,  the  unsold  part  of  the  cargo,  which  is 
alleged  to  have  much  exceeded  it  in  value,  was  also  iu  the  custody  of 
Smith  at  the  time.  Why  did  not  the  Chilean  force  seize  this  also? 
There  was  at  least  greater  presumptiive  proof  of  its  being  belligerent 
property  than  that  which  was  actually  seized.  The  preference  of  the 
captors  for  the  treasure  may,  however,  in  the  Judgment  of  the  under- 
signed, be  satisfactorily  accounted  for,  from  the  fact  that  the  pecuniary 
dues  of  the  army  and  navy  of  Chile  were  not  as  regularly  and  promptl; 
paid  by  the  government  of  that  country  as  was  desired.  This  afforded 
a  pretext  for  the  officers  in  her  employment  to  prey  upon  neutral  com- 
merce. In  a  despatch  addressed  to  this  department,  under  date  the 
18th  November,  1821,  by  J.  M.  Forbes,  esq,,  special  agent  of  the 
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United  States  at  Buenos  Ayres,  lie  says :  "  I  have  seen  a  private  letter 
which  states  that  when  the  report  reached  Lima  of  Canterac's  ap- 
proach, funds  to  the  amount  of  five  or  six  hundred  thousand  dollars 
were  embarked  on  board  the  ships  at  Ancon.  Lord  Cochrane  had 
been  for  some  time  making  every  exertion  to  procure  money  to  pay 
off  the  crews  of  his  ships,  but  without  effect.  On  hearing  that  this  . 
amount  was  on  board  the  different  transports,  he  repaired  to  Ancon 
with  the  O'Higgins  and  Esmeralda,  and  forcibly  took  possession  of 
the  whole  sum." 

Upon  the  arrival  of  Smith  at  Arequipa,  he  protested  against  the 
seizure,  in  due  form,  before  a  magistrate  of  that  place.  The  under- 
signed can  discover  nothing  in  Mr.  Oarvallo's  strictures  upon  the  pro- 
ccNBding  which,  in  his  judgment,  ought  to  excite  in  an  impartial  mind 
the  slightest  doubt  as  to  its  validity  or  good  faith. 

The  next  point  of  moment  in  the  history  of  the  case,  or  the  next 
which  Mr.  Carvallo  is  pleased  to  consider  as  such,  is  the  application 
by  Arismendi  to  the  Spanish  governor  for  authority  to  export  in  the 
Macedonian  a  small  sum  in  specie,  and  the  reference,  in  the  permit 
for  this  purpose,  to  Arismendi's  payment  for  duties.  The  undersigned, 
however,  cannot  see  that  this  circumstance  has  either  the  bearing  upon 
the  present  controversy  wifich  Mr.  Carvallo  would  fain  assign  to  it, 
or  that,  in  point  of  fact,  it  has  any  connexion  whatever  with  the  ques- 
tion at  issue. 

The  statement  of  Ellery  in  his  letter  to  Arismendi  at  Boston,  that 
Smith's  lawyer  had  informed  him  that  Smith  considered  Arismendi  as 
the  owner  of  one-half  of  the  vessel,  is  not,  in  the  judgment  of  the 
undersigned,  proof  of  a  character  entitling  it  to  any  consideration. 
Mr.  Garvallo's  remarks  upon  the  supposed  ownership  by  Abadia  of 
one-half  of  the  vessel,  and  his  reference  to  the  memorial  of  Messrs. 
Gardiner  and  Sohier,  cannot  be  deemed  to  impair,  in  the  slightest  de- 
gree, the  legal  rights  of  the  registered  proprietor.  Abadia  received 
from  Arismendi  the  title  to  the  moiety  of  the  Macedonian  which 
Arismendi  received  from  Mercier,  who  was  the  assignee  of  Smith. 
What  was  that  title?  Was  it  an  actual  transfer,  pursuant  to  the  au- 
thority conferred  upon  Smith  by  Ellery?  According  to  the  very 
terms  of  the  assignment,  it  is  a  mere  agreement  to  sell  at  a  future 
day,  and  although  the  power  of  Ellery  to  Smith  is  referred  to  as  being 
annexed  to  the  assignment,  that  most  important  document  has  not 
been  produced.  Now,  the  undersigned  asserts,  most  unqualifiedly,  that 
this  transaction  between  Smith  and  Mercier  constituted  no  sale  by  the 
former  to  the  latter,  and  that  neither  by  the  laws  of  Spain,  nor  of  the 
United  States  could  Ellery  have  been  adjudged  other  than  as  the  sole 
proprietor  of  the  vessel. 

a.  Under  those  laws  Mercier,  could  not  have  claimed  a  cent  of  the  earn- . 
ings  of  the  vessel  in  the  courts  of  either  country,  or  have  been  held 
legally  accountable  for  a  cent  of  her  expenses.    The  same  may  be  said 
of  his  assignees. 

The  question  as  to  the  ownership  of  the  vessel,  however,  is  by  no 
means  either  essential  or  material  to  the  just  decision  of  this  case. 
The  stress  which  Mr.  Carvallo  lays  upon  it^  cannot  be  ascribed  to  any- 
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thing  else  than  a  conscioasness  of  the  weakness  of  his  defence  upon 
the  real  point  at  issue. 

It  ma>  be  acknowledged  that  the  letters  of  Ellery  to  Arismendi, 
forming  the  accompaniment  B  to  Mr.  Carvallo's  note,  disclose  the  fact 
that  Smith  and  Ellery  were  at  variance  in  regard  to  a  settlement  of 
the  long-pending,  numerous,  and  important  transactions  between  them. 
This  fact,  however,  cannot  be  allowed  to  cast  any  imputation  upon 
Smith's  character,  or  to  strengthen,  in  the  slightest  degree,  the  charge 
of  perjury  against  him  which  Mr.  Carvallo  deems  necessary  to  justify 
the  seizure.  The  inferences  sought  to  be  drawn  by  Mr.  Carvallo  from 
the  account  current  of  Smith  with  Arismendi,  dated  13th  January, 
1820,  contained  in  the  packet  marked  C,  are  not  warranted  by  the 
document  itself.  The  transactions  of  the  parties  previously  to  the 
account  of  the  30th  of  November,  1819,  were  settled  by  that  instrument. 
Their  subsequent  transactions  required  other  similar  accounts  for  their 
adjustment,  and  that  of  the  13th  of  January,  1820,  was  no  doubt  in- 
tended to  comprise  their  dealings  between  the  two  periods.  The  fact 
that  it  does  not  allude  to  the  previous  account,  does  not  in  the  slight- 
est degree  invalidate  the  latter. 

There  is,  however,  one  charge  in  the  account  of  the  13th  of  Janu- 
ary, 1820,  which  appears  to  have  escaped  4tfr.  Carvallo's  pebetration, 
but  which  has  a  most  significant  bearing  upon  a  material  branch  of 
his  case.  Mr.  Carvallo  has  labored  to  show  that  Arismendi  was  owner 
of  half  the  vessel.  It  seems  that  Lascano  was  a  passenger  in  her  to 
Panama,  where  the  account  in  question  is  dated,  and  that  the  full 
price  of  his  passage  is  charged  in  the  account.  It  is  a  singular  cir 
cumstance,  to  say  the  least,  that  Smith  should  have  called  upon  Aris- 
mendi  to  pay  the  price  of  the  passage  of  his  (Arismendi's)  agent  in 
Arismendi's  own  vessel.  The  truth  is,  however,  that  this  single  fact 
may  be  conclusively  urged  as  showing  the  futility  of  Mr.  Carvallo's 
attempt  to  prove  that  ownership.  The  account  has  no  other  bearing 
upon  the  questions  at  issue. 

The  alleged  protest  of  Abadia,  even  allowing  it  to  have  been  made 
as  stated  in  his  petition  to  the  Peruvian  Congress,  which  foims  the 
accompaniment  D  of  Mr.  Carvallo's  note,  could  not  be  suffered  to 
have  any  weight  in  opposition  to  the  protest  of  Smith  and  the  docu- 
mentary prooJis  offered  by  the  claimants.  That  protest,  however,  is 
not  produced,  and,  without  saying  anything  in  reply  to  Mr.  Carvallo's 
surmises  respecting  the  causes  of  its  absence,  this  government  could 
never  allow  citizens  of  the  United  States  to  be  deprived  of  their  pro- 
perty by  evidence  of  such  a  character.  In  making  this  declaration, 
the  undersigned  does  not  mean  to  impeach  the  integrity  of  Abadia. 
He  may  have  believed  the  facts  stated  in  his  protest,  but  his  belief 
cannot  be  deemed  conclusive  as  to  their  correctness. 

It  baffles  the  discernment  of  the  undersigned  to  perceive  how,  as 
Mr.  Carvallo  asserts,  the  fact  of  Arismeudi's  interest  in  the  vessel  is 
confirmed  by  the  order  of  Mercier,  dated  the  4th  of  December,  1819, 
and  addressed  to  Don  Egtevan  Amador,  of  Guayaquil,  directing  him 
to  place  at  the  dispositfon  of  Smith  the  funds  whicn  Amador  had  re- 
alized, or  might  realize,  from  the  voyage  of  the  Macedonian  from 
Pisco  to  Guayaquil,  and  from  Guayaquil  back  to  Callao.     This  order 

Digitized  by  VjOOQIC 


OF  THE  BRIO  MACEDONIAN.  405 

is  followed  by  an  assignraent  of  Smith,  of  the  same  date,  to  Arismendi, 
of  his  interests  thus  acquired.  In  the  first  place,  there  is  nothing  to 
ehow  when  the  voyage  was  made.  If  it  preceded  the  contract  between 
Smith  and  Mereier,  it  could  not  have  had  the  least  connexion  with  the 
title  to  the  vessel,  which  it  is  not  denied  was  until  then  wholly  vested 
in  Ellery.  If  it  took  place  in  the  interval  between  the  contract  and 
the  date  of  the  supposed  transfer  from  Mereier  to  Arismendi,  the  latter 
could  have  had  no  interest  in  it  as  a  part  owner  of  the  vessel,  for  his 
alleged  ownership  bears  the  same  date  with  the  order.  It  is  unneces- 
sary to  say  that  the  voyage  could  not  have  been  made  subsequently  to 
the  4th  of  December,  1819,  for  the  Macedonian  soon  afterwards  set 
out  from  Callao  for  Panama,  on  the  voyage  of  which  the  adventure  to 
China  was  the  continuation.  The  real  nature  of  the  transactions  to 
which  the  order  related  is  not  explained ;  but,  instead  of  endeavoring 
to  account  for  them  by  doing  violence  to  all  probability,  the  under- 
signed would  suggest  that  this  might  be  more  satisfactorily  done  by 
a  more  natural  hypothesis.  Mereier  was  about  to  proceed  to  Europe, 
leaving  behind  him  in  Peru  many  unsettled  transactions.  Smith  may 
have  been  a  creditor  of  his  ;  he  certainly  was  intimately  connected 
with  him  in  business.  He  consequently  made  Smith  the  recipient  or 
depositary  of  his  interest  in  the  proceeds  of  the  voyage  in  question, 
and  Smith  himself,  as  he  was  about  to  set  sail  for  Canton,  made  Aris- 
mendi his  agent  to  receive  and  account  for  the  same  funds.  This  was 
in  the  ordinary  course  of  business,  and  would  have  been  pursued  by 
any  prudent  man  under  similar  circumstances. 

The  undersigned  will  not  dispute  the  correctness  of  the  statements 
made  by  Mr.  Larrafiaga,  in  his  letter  to  Mr.  Carvallo  of  the  20th  Oc- 
tober, 1848,  which  it  seems  the  writer  was  required  to  swear  to  before 
a  notary  public.  It  is  presumed  that  this  was  included  in  the  price 
which  Mr.  Carvallo  acknowledges  he  paid  him  for  the  documents  to 
which  he  refers.  How  far  the  statements  of  Larrafiaga  may  have  been 
colored  by  his  disappointment  in  not  being  able  to  obtain  from  the 
claimants  a  better  price  for  the  same  documents,  the  uiidersigned  will 
not  pretend  to  determine.  It  is  obvious,  however,  that  the  purpose  of 
his  visit  to  this  country  was  to  sell  the  documents  to  the  highest  bid- 
der. If  the  claimants  declined  to  make  him  an  offer  for  them,  this 
must  have  been  occasioned  by  a  conviction  on  their  part,  that  if  they 
were  to  fall  into  the  hands  of  the  opposite  party,  they  could  not,  in 
the  estimation  of  their  own  government,  affect  the  merits  of  their 
claim.  With  all  due  deference,  the  undersigned  must  be  allowed  to 
remark,  that  in  this  respect  they  certainly  were  not  mistaken. 

In  regard  to  the  extracts  from  the  letters  of  Mr.  Prevost  to  this  de- 
partment, inasmuch  as  Mr.  Prevost  was  recalled  in  consequence  of  his 
neglecting  to  assert  the  neutral  rights  of  his  countrymen  in  Chile  and 
Peru,  the  undersigned  shall  consider  this  act  as  conclusive  as  to  the 
opinion  of  the  administration  for  the  time,  being,  in  regard  to  the 
charges  and  insinuations  against  Captain  Smithy  contained  in  Mr. 
Prevost's  letters. 

The  deposition  of  Mr.  R  J.  Cleveland  is  not  proof  of  a  character  to 
effect  the  issue.  It  states,  in  substance,  that  he  was  in  Lima  in  1818, 
1819^  and  1820,  and  was  well  acquainted  with  Abadia  and  Arismendi, 
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and  with  Smith,  and  heard  from  both  parties  that  a  moiety  of  the 
Macedonian  had  been  transferred  to  that  house.  Hearsay  testimony 
cannot  be  allowed  any  weight  in  opposition  to  the  documentary  proof 
in  the  case.  Mr.  Cleveland  further  alleges  that  he  was  interested  in 
the  voyage  to  Canton  to  the  extent  of  fifteen  thousand  dollars,  which 
is  set  forth  in  certificates  of  Arismendi,  and  by  correspondence  of 
Cleveland  with  Arismendi  and  with  Smith.  As  it  is  understood, 
however,  that  Cleveland  failed  to  make  good  this  interest  in  the 
voyage  of  the  Macedonian,  by  suits  against  Arismendi  in  the  courts  of 
the  United  States,  the  undersigned  shall  regard  his  alleged  interest  as 
a  nullity.  How  far  that  interest  is  shown  by  Cleveland's  correspon- 
dence with  Smith,  will  appear  by  a  reference  to  that  correspondence 
itself,  and  particularly  by  the  letter  of  Smith  to  Cleveland  from  San 
Bias,  of  the  Tth  of  April,  1820,  which  is  one  of  the  documents  in.the 
bundle  marked  G,  which  accompanied  Mr.  Carvallo's  note.  In  that 
letter  Smith  says :  ''  You  must  have  an  understanding  with  Arismendi 
respecting  the  interest  you  calculated  on  having  shipped  on  board  the 
Macedonian,  as  I  supposed  from  the  conversation  I  had  with  him  and 
Mercier  that  the  money  was  put  on  board  the  frigate  in  Callao,  and 
was  under  that  impression  until  a  few  hours  before  I  sailed  from 
Panama,  when  I  asked  Mercier  for  Downes's  bill  of  lading,  who  in- 
tbrmed  me  that  there  was  no  money  on  board  the  frigate,  and  that  Aris- 
mendi would  let  you  have  a  part  of  his  share."  The  alleged  obliga- 
tion signed  by  Smith  in  favor  of  Abadiaand  Arismendi^  must  be  regarded 
as  imaginary  only,  as  the  obligation  itself  is  not  produced,  and  Cleve- 
land does  not  even  pretend  that  he  ever  saw  it. 

But  even  supposing  it  to  have  been  executed  as  stated,  in  Cleve- 
land's own  words,  this  '^  was  previous  to  all  the  transactions  above 
mentioned  ;"  that  is  to  say,  previous  to  all  those  relating  to  this  case, 
it  obvic'Usly  has  no  conceivable  connexion  with  it. 

Mr.  Carvallo  has  correctly  quoted  the  principle  laid  down  by  Vat- 
tel,  that  a  belligerent  is  entitled  to  all  things  belonging  to  his  enemy. 
Though  this  may  have  been  the  ancieut  rule  in  theory,  it  has  been 
softened  and  it  may  be  said  discarded  by  the  modern  practice  of  na- 
tions ;  and  this  so  generally,  that  its  soutidncss,  even  in  the  abstract, 
may  now  well  be  doubted,  and  its  application  to  the  property  of  a 
neutral  found  in  an  enemy's  territory  cannot  for  a  moment  be  recog- 
nized by  this  government.  The  dogma  referred  to  must  have  origi- 
nated in  an  age  comparatively  barbarous,  and  when  the  military  policy 
of  Christendom  was  more  or  less  influenced  or  determined  by  the  max- 
ims of  civil  government  received  in  the  countries  of  the  several 
belligerents.  In  many  of  those  countries,  even  in  time  of  peace,  the 
property  of  the  subject  was  held  to  belong  to  the  sovereign,  and  as 
such,  was  liable  to  be  seized  or  withheld  at  pleasure.  The  sovereign 
claiming  this  right  in  his  own  country,  could  not  fail  to  assert  a  simi- 
lar right  in  the  country  of  an  enemy  which  he  may  have  conquered. 
The  authority  of  the  enemy  in  his  own  country  being  displaced  by 
that  of  the  invader,  the  latttr  would  necessarily  be  more  or  less  harsh 
and  arbitrary,  according  to  the  character  of  the  authority  which  he 
had  been  accustomed  to  exercise  at  home.  The  modern  maxim  of 
public  law,   that  the  persons  and  property  of  non-combatants  ought 
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not  to  he  molested  by  a  belligerent  in  an  enemy's  country,  is  as 
strictly  consonant  to  this  theory  as  the  rule  appealed  to  by -Mr.  Cor- 
vallo  is  the  very  reverse.  That  a  government  like  Chile,  which  had  so  re- 
cently achieved  its  freedom,  which  claimed  to  be  republican  in  its 
form,  and  which  was  engaged  in  a  war  for  the  purpose  of  bestowing 
the  same  blessings  upon  its  neighbors,  should  now  seek  to  defend  an 
set  of  its  officers  during  that  war,  by  an  appeal  to  the  abstract  rule  of 
an  arbitrary  age,  is  an  inconsistency  for  which  the  undersigned  is  at  a 
loss  to  account.  These  notions  of  the  rights  of  a  government  to  the 
property  of  its  subjects,  though  not  perhaps  discarded  in  theory  in 
those  countries  where  the  forms  of  the  government  partake  of  absolut- 
ism, are  not  even  there  carried  into  practice,  and  are  wholly  disowned 
in  countries  where  the  powers  of  the  government  are  limited.  It  es- 
pecially behooves  republican  governments  to  assimilate  their  military 
practice  as  much  as  possible  to  their  civil  institutions.  The  basis  of 
this  is  that  all  government  is  an  evil  in  the  abstract,  and  that  men 
should  be  subjected  to  as  little  restraint  and  as  few  privations  as  the 
welfare  of  civil  society  will  permit. 

But  Vattel  himself  says  (Lib.  3,  ch.  5,  sec.  75,)  in  the  very  next  para- 
graph to  those  referred  to  oy  Mr.  Carvallo :  "  Since  it  is  not  the  place 
where  a  thing  is  which  determines  the  nature  of  that  thing,  but  the 
character  of  the  person  to  whom  it  belongs,  things  bdonffing  to  neutral 
persons  which  happen  to  he  in  an  enemy* s  country  or  on  hoard  an  ene- 
my's ships  are  to  be  distinguished  from  those  which  belong  to  an 
enemy."  And  furthermore,  (Lib.  ch.  8,  sec.  147,)  where  treating  of 
the  modern  practice  of  belligerents  with  reference  to  private  property 
in  an  enemy's  territory,  he  says:  "Provided  the  inhabitants  submit 
to  him  who  is  master  of  the  country,  pay  the  contributions  imposed, 
and  refrain  from  all  hostilities,  they  live  in  as  perfect  safety  as  if  they 
were  friends;  they  even  continue  in  possession  of  what  hehngs  to  them,'' 

Mr.  Carvallo,  however,  refers  to  a  letter  from  Mr.  Jefferson  to  Mr.  • 
Hammond,  of  the  29th  May,  1792,  for  the  purpose  of  showing  that  this 
government  has  recognized  the  principle  that  the  belligerent  has  the 
right  to  confiscate  things  belonging  to  an  enemy.  In  that  letter,  Mr. 
Jefferson  attempts  to  justify  the  confiscation,  during  the  revolution^  of 
the  debts  due  to  British  subjects  by  citizens  of  the  United  States. 
The  analogy  between  that  act  and  the  seizure  of  the  property  of  a  neu- 
tral in  an  enemy's  territory  the  undersigned  is  at  a  loss  to  perceive. 
Bynkershoek,  whom  Mr.  Jefferson  quotes  in  support  of  his  position, 
is  a  writer  of  older  date  even  than  Vattel.  One  of  the  best  modern 
books  on  public  law,  with  which  the  undersigned  is  acquainted,  is  the 
"  Cours  de  Droit  Public  Interne  et  Externe,  par  le  Commandeur  Sil- 
vestre  Pinheirs-Ferreira,  Ministre  d'Etat  deS  M.  T.  F.,  published  at 
Paris  in  1830.  The  author,  at  the  93d  page  of  the  1st  volume,  in 
speaking  of  the  conduct  of  armies  in  an  enemy's  country,  says:  **  In 
proportion  as  the  conquering  army  there  penetrates,  all  the  territory 
under  its  influence  is  lost  to  the  enemy,  as  to  the  resources  which  the 
latter  might  expect  therefrom ;  and,  consequently,  without  any  further 
proceeding,  the  army  of  occupation  obtains  in  the  occupied  territory 
all  it  had  proposed  to  itself  in  respect  to  the  contributions  which  its 
enemy  could  draw  therefrom.     Nevertheless,  replacing  him  in  the 
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government  of  the  country,  that  army  can  collect  those  contributions 
for  its  own  use.  But  everything  beyond  these  contributions  transcends 
the  sphere  of  its  legitimate  activity." 

The  Chilean  army  which  invaded  Peru,  consequently,  had  a  perfect 
right  to  collect  from  the  inhabitants  of  that  country  the  taxes  which 
they  had  been  in  the  habit  of  paying  to  the  Spanish  authorities. 
They  had  no  right,  however,  to  seize  the  property  of  peaceable  indi- 
viduals. 

As  the  relevancy  of  most  of  the  decisions  of  English  and  American 
courts,  quoted  by  Mr.  Carvallo,  depends  upon  a  state  of  facts  alleged 
but  by  no  means  proved  by  that  gentleman,  the  undersigned  will  not 
particularly  refer  to  those  decisions.  In  respect  to  the  Commercen, 
however,  as  Mr.  Carvallo's  assertions  are  quite  erroneous,  but  might 
still  be  thought  correct  by  some  persons,  a  few  words  will  be  employed 
to  show  what  the  case  really  was.  The  Commercen  was  a  Swedish 
vessel,  laden  with  breadstuffs,  British  property,  and  was  captured  by 
an  American  privateer  on  her  voyage  from  Limerick,  in  Ireland,  to 
Bilboa,  in  Spain.  Mr.  Justice  Story  delivered  the  opinion  of  the  court 
in  the  case,  and  began  it  by  saying :  ^*  The  single  point  now  in  con- 
troversy in  this  cause  is  whether  the  ship  is  entitled  to  freight  for  the 
voyage."  Mr.  Carvallo  is,  consequently,  mistaken  in  saying  that 
Chief  Justice  Marshall  admitted,  in  this  case,  the  foundations  of  the 
rule  of  the  war  of  1766.  That  rule,  as  has  been  seen,  was  not  at  issue, 
and  Chief  Justice  Marshall  dissented  from  the  opinion  of  the  court  in 
regard  to  the  question  which  was  decided. 

The  undersigned  believes  that  all  the  new  proof,  the  arguments  and 
the  law  referred  to  in  Mr.  Carvallo's  note  for  the  purpose  of  resisting 
the  claim,  have  been  sufficiently  noticed. 

The  selection  made  by  Chile  of  the  admiral  to  command  her  fleet  in 
her  expedition  against  Peru  was  unfortunate  for  her.  While  engaging 
in  the  service  of  that  infant  State,  Lord  Cochrane  could  not  divest 
himself  of  those  impressions,  as  to  belligerent  rights,  which  were  ac- 
quired and  cherished  in  the  service  from  which  he  had  been  transferred. 
Hence  his  blockades  by  proclamation^  without  the  means  to  enforce 
them ;  hence  his  other  trespasses  upon  the  rights  of  neutrals,  par- 
ticularly the  unjustifiable  seizure  in  this  case.  Mr.  Carvallo  suggests 
that,  in  the  event  this  government  should  not  be  satisfied  with  his  de- 
fences, he  would  be  content  to  refer  the  case  to  the  arbitrament  of  an 
English  jurist.  This  proposal,  however,  cannot,  in  justice  to  the  in- 
terests of  the  claimants,  be  acceded  to,  because  Mr.  Carvallo  having, 
in  a  great  degree,  relied  upon  decisions  of  Sir  William  Scott  to  sustain 
his  views  of  the  case,  any  other  English  jurist,  to  whom  it  might  be 
referred,  might  justly  be  presumed  to  be  partial  to  the  authority  of 
that  eminent  man.  But  the  President  is  not  indibposed  to  submit  the 
subject  to  arbitration,  and  the  undersigned  would,  therefore,  su&rgest 
to  Mr.  Carvallo  that  His  Majesty  the  King  of  Sweden,  or  His  Majesty 
the  King  of  Denmark,  be  invited  to  act  as  the  umpire. 

The  undersigned  avails  himself  of  this  occasion  to  offer  to  Mr.  Car- 
vallo renewed  assurances  of  his  very  distinguished  consideration, 

W.  HUNTER. 

Seiior  Don  Manuel  Carvallo,  cfec,  c6c.,  c6c. 
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Mr.  GarvaUotoMr.  Webster.  '^   " 

[Translation.] 

No.  46.]  Ltoation  op  Chilb, 

Washington^  August  26,  185'2. 

The  undersigned,  envoy  extraordinary  and  minister  plenipotentiary 
of  Chile,  had  the  honor  to  receive,  in  due  time,  the  note  of  Mr.  Wm. 
Hunter,  Acting  Secretary  of  State,  of  24th  of  May  last,  in  reply  to 
that  which  the  uudersigned  addressed  to  his  excellency  Mr.  Webster 
on  3d  of  same  month,  relating  to  the  framing  of  the  convention  stipu- 
lated upon  verbally  in  the  Department  of  State^  subjecting  the  claim 
for  the  Macedonian  to  the  decision  of  a  friendly  power.  Said  note  was 
accompanied  by  a  memorial  of  the  claimants  at  Boston  and  by  many 
documents  which  the  undersigned  has  not  finished  the  examination  of. 

The  undersigned,  after  having  agreed  with  your  excellency  upon 
submitting  it  to  an  arbitrage,  believes  that  it  would  be  as  inopportune 
as  unnecessary  to  prolong  the  discussion  to  which  he  has  been  invited 
by  Mr.  Hunter's  note. 

Mr.  Hunter  concludes  by  proposing  as  arbiters  his  Majesty  the  King 
of  Sweden  or  his  Majesty  the  King  of  Denmark.  Both  sovereigns  in- 
spire the  utmost  confidence  ;  but  Chile  at  those  courts  has  no  repre- 
sentatives who  could  ^ive  their  attention  to  the  business^  nor  does  it 
maintain  relations  with  them  ;  and  presuming  that  to  the  government 
of  your  excellency  his  Majesty  the  King  of  Holland  or  the  King  of 
Belgium  (the  last  was  indicated,  with  this  object,  to  the  undersigned 
in  the  conference  of  the  15th  of  last  April)  would  be  equally  accepta- 
ble, the  undersigned,  complying  with  the  instructions  from  his  govern- 
ment, proposes  to  your  excellency  either  of  these  two  sovereigns,  an 
acceptance  of  which  will  excuse  the  expenses  of  a  mission,  which'would 
have  no  other  object  than  to  attena  to  a  despatch  of  this  business, 
which  has  cost  the  public  treasury  a  large  sum  of  money.  If  one  of 
the  two  named  sovereigns  should  be  acceptable  to  your  excellency, 
without  delay  there  might  be  a  commencement  made  to  celebrate  the 
following  convention,  which  embraces  aU  the  questions  of  fact  and 
law  discussed  by  the  representatives  of  both  governments  at  Santiago 
and  Washington,  to  wit : 

^^  Article  1.  Both  contracting  parties  bind  themselves  to  solicit  the 

good  offices  of  his  Majesty  the  King  of to  decide  the  following 

questions : 

/^  Is  or  is  not  legale  conformably  with  international  law,  the  excep- 
tion of  prescription  as  opposed  by  the  government  of  Chile  to  the  claim 
urged  by  the  government  of  the  United  States,  on  behalf  of  various 
merchants  of  Boston,  for  a  sum  of  money  seized  by  a  part  of  the 
Chilean  squadron  in  the  valley  of  Sitana,  territory  of  Peru,  against 
which  country  Chile  was  at  war  ? 

^^  If  the  exception  shall  be  declared  inadmissible — 

*'  2d.  Whether  the  property  there  seized  was  Spanish  or  American, 
and  if,  being  American,  it  was  or  not,  ocmfundida^  mixed  with  that  of 
the  belligerent  to  Chile  and  subject  or  not  to  legal  capture^  conforma- 
bly with  the  law  of  nations. 
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**  Article  2.  If  his  Majesty  the  King  of should  decide  the 

preceding  questions  adversely  to  the  government  of  Chile,  and  the 
said  government  be  obligated  to  restore  the  capture^  it  shall  then  be 
left  to  his  said  Majesty's  discretion  to  fix  the  amount  of  the  indemni- 
fication. 

^^' Article  3.  There  snail  be  transmitted  to  aforenamed  arbiter 
copies  of  all  the  correspondence  between  the  representatives  of  the  two 
governments,  both  at  Santiago  and  Washington,  and  the  documeuts 
and  all  other  original  proofs  produced  by  both  parties  in  defence  of 
their  respective  rights. 

'^  Article  4.  Both  governments  shall  be  subject  to  the  decision  of 
the  arbiter,  without  reply. 

"  Article  5.  This  convention  requiring  the  approval  of  the  con- 
gress and  government  of  Chile,  it  is  asre^  that  the  ratifications  shall 
be  exchanged  in  Santiago,  (or  in  Washington,)  within  the  term  of  tea 
months,  counted  from  tne  date,  and,  within  four  months  subsequent 
to  the  exchange,  each  party  shall  remit,  translated  into  French,  all 
the  documents  relating  to  it  to  the  arbiter." 

If  this  convention  could  be  remitted  to  Chile  by  the  steamer  that 
leaves.  New  York  for  Chagres  on  the  5th  of  September  next,  it  is 
probable  that  it  would  meet  with  the  approval  of  the  Chilean  congress 
at  the  present  session  and  be  exchanged  here,  or  at  Santiago,  previ- 
ously to  the  close  of  the  year  1862,  mutually  beneficial  to  both 
parties. 

The  undersigned  begs  his  excellency,  Mr.  Webster,  may  be  pleased 
to  give  his  earliest  attention  to  this  business,  and  to  accept  the  as- 
surances of  his  respectful  and  distinguished  consideration. 

M.  CARVALLO. 


Mr.  Webster  to  Mr.  CarvaUo. 

Department  of  State, 
Washingtony  September  2,  1852. 

The  undersigned,  Secretary  of  State  of  the  United  States,  has  the 
honor  to  acknowledge  the  receipt  of  the  note  of  Mr.  Carvallo,  envoy 
extraordinary  and  minister  plenipotentiary  of  Chile,  of  the  26t.h 
ultimo,  proposing  a  reference  of  the  claim  of  citizens  of  the  United 
States  in  the  case  of  the  Macedonian  to  either  the  King  of  Holland  or 
the  King  of  Belgium,  and  embracing  the  outline  of  a  convention  for 
regulating  the  points  to  be  considered  by  the  arbiter. 

In  reply,  the  undersigned  has  the  honor  to  acquaint  Mr.  Carvallo 
that  his  note  has  been  laid  before  the  President,  who  is  willing  that 
the  King  of  the  Belgians  should  be  the  arbiter. 

In  regard  to  the  convention  proposed  by  Mr.  Carvallo,  the  under- 
signed has  the  honor  to  state  tnat  the  firsc  article  thereof  is  entirely 
inadmissible.     If  there  was  delay  on  the  part  of  this  government  iu 
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presenting  the  claim  to  the  Chilean  government,  this  should  be 
ascribed  to  considerations  of  policy  having  reference  to  the  fact  that 
there  were  other  unadjusted  claims  of  United  States  citizens  against 
that  governpient^  and  that,  until  they  should  have  been  adjusted,  it 
was  not  deemed  advisable  to  bring  forward  the  claim  in  the  present 
case.  As  a  principal  motive  for  adopting  this  course  was  a  desire  to 
consult  the  convenience  of  Chile,  this  government  cannot  consent  to 
submit  to  arbitration  the  question  whether  or  not  the  claim  has  been 
barred  by  lapse  of  time. 

The  undersigned  cannot  agree  to  any  convention  containing  a  stipu- 
lation to  submit  to  arbitration  the  fact  whether  the  American  property 
captured  was  so  blended  with  Spanish  property  as  to  make  it  liable  to 
condemnation.  Although  he  is  convinced  that  the  captured  property 
was  substantially  that  of  citizens  of  the  l!rnited  States,  it  is  possible 
that  the  house  of  Abadia  and  Arismendi,  of  Lima,  who  were  con- 
signees of  the  vessel  and  cargo,  may  have  had  a  claim  thereon  for 
their  commissions.  If,  therefore,  the  stipulation  were  to  be  agreed  to 
as  proposed  by  Mr.  Carvallo,  the  claim  must,  on  this  account,  neces- 
sarily be  rejected  by  the  arbiter. 

With  these  exceptions  the  draft  of  the  convention  proposed  by  Mr. 
Carvallo  would  probably  be  acceptable  to  this  government,  and,  if  it 
should  be  equally  so  to  Mr.  Carvallo,  the  undersigned  will  be  ready 
on  his  return  from  Massachusetts,  which  may  be  expected  to  take 
place  about  the  first  of  next  month,  to  sign  it  accordingly. 

The  undersigned  avails  himself  of  this  occasion  to  offer  to  Mr.  Car- 
vallo a  renewed  assurance  of  his  very  distinguished  consideration, 

DANIEL  WEBSTER. 

Senor  Don  Manuel  Carvallo,  dtc. 


Mr.  Carvallo  to  Mr.  Everett. 

[TranBlation.] 

Chilean  Legation, 
Washingtofif  February  5,  1853. 

The  undersigned,  Envoy  Extraordinary  and  Minister  Plenipotentiary 
of  Chile,  has  the  honor  of  putting  down  in  writing  the  result  of  the 
conferences  he  has  had  with  his  excellency  Mr.  Everett,  Secretary  of 
State  of  the  United  States,  for  the  purpose  of  settling  the  claim  which 
the  government  of  the  United  States,  acting  in  behalf  of  several  Bos- 
ton merchants,  has  made  against  the  Chilean  government  relative  to 
the  right  of  restitution  of  the  prize  made  in  the  valley  of  Sitana,  Pe- 
ruvian territory,  by  a  party  belonging  to  the  Chilean  squadron,  in 
order  that  if  his  excellency  should  find  that  it  expresses  exactly  what 
was  agreed  upon  between  them,  he  will  be  pleased  to  communicate 
his  approval  to  him,  so  that  the  undersigned  may  transmit  the  same 
to  his  government  without  delay.  The  agreement  aforesaid  is  as 
follows : 

1.  The  governments  of  Chile  and  of  the  United  States,  name,  as 
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arbitrator  in  the  aforementioned  claim,  his  Majesty  the  King  of  the 
Belgians,  and  sabmit  to  his  decision  all  the  questions  which  they  have 
discussed,  through  the  medium  of  their  respective  representatives  both 
at  Santiago  and  in  Washington,  pledging  themselves  to  conform  to 
such  decision  without  making  any  reply  to  the  same. 

2.  Each  of  the  contracting  governments  shall  forward  to  his  Majesty, 
through  the  respective  organ,  within  the  term  of  one  year,  counting 
from  the  date  of  this  agreement,  or  before,  if  possible,  a  copy  of  the 
correspondence  that  has  passed  between  their  respective  representa- 
tives, both  at  Santiago  and  in  Washington,  together  with  the  docu- 
ments and  other  original  proofs  which  each  party  may  have  submitted 
to  the  other  in  support  of  its  rights,  an  analytical  index  of  which  shall 
be  sent  by  one  party  to  the.other  three  months  in  advance.  Said  cor- 
respondence and  the  proofs  to  be  accompanied  by  a  translation  of  the 
same  in  French. 

3.  In  case  his  Majesty,  the  King  of  the  Belgians,  should  find  the 
claim  of  the  government  of  the  United  States  against  the  Chilean 
government  to  be  a  just  one,  the  two  contracting  governments  have 
agreed  to  authorize  his  Majesty  aforesaid,  to  fix  the  amount  of  the  in- 
demnity. 

4.  As  it  will  be  necessary  for  this  convention  to  be  ratified  by  the 
Congress  and  the  President  of  Chile,  the  undersigned  will  transmit 
the  same,  without  delay,  to  his  government  as  soon  as  he  shall  have 
received  the  note  of  approval  agreed  upon  with  his  excellency  the  Sec- 
retary of  State  of  the  United  States. 

M.  CARVALLO, 


Mr.  CarvaUo  to  Mr.  Everett. 

[TraoBlation.] 

Chilean  Legatiok, 
Washington^  February  17,  1853. 

The  undersigned, Envoy  Extraordinary  and  Minister  Plenipotentiary 
of  Chile,  has  the  honor  of  reminding  his  excellency,  Mr.  Everett, 
Secretary  of  State  of  the  United  States,  that  the  present  administra- 
tion has  only  fifteen  days  left  for  effecting  the  compromise  of  the  recla- 
mation known  as  the  Macedonian  daimj  which  was  proposed  by  Mr. 
Webster,  his  excellency's  predecessor,  at  the  official  conference  of  the 
15th  of  April,  1852,  accepted  by  the  undersigned,  in  the  name  of  his 
government,  and  by  him  recalled  to  Mr.  Webster's  mind,  in  his 
communications  of  May  3  and  of  the  26th  of  August,  and  finally 
discussed  and  agreed  upon,  in  its  details,  at  the  conferences  held 
between  his  excellency  and  the  undersigned  on  the  22d  of  November 
last,  and  on  the  1st  of  December  following,  and  at  that  which  took 
place  on  the  5th  instant. 

1  he  result  of  the  interviews  had  with  his  excellency  is  substantially 
as  follows : 
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Ist.  That  the  governments  of  Chile  and  of  the  United  States  of 
America  name  his  Majesty  the  King  of  the  Belgians,  as  arbitrator, 
to  decide  the  claim  of  the  latter  against  the  former^  relative  to  the 
prize  made  by  a  party  of  the  Chilean  squadron,  in  the  valley  of 
Sitana,  Peruvian  territory,  in  the  year  1821,  and  both  parties  pledge 
themselves  to  abide  by  his  Majesty's  decision. 

2d.  That  each  of  the  contracting  parties  shall  forward  to  his  Majesty, 
the  arbitrator,  a  copy  of  the  correspondence  that  has  passed  between 
their  respective  representatives,  both  at  Santiago  and  in  Washington, 
together  with  the  documents  and  other  original  proofs  that  each  party 
has  brought  forward  during  the  discussion  in  support  of  its  rights ; 
said  correspondence  and  documentary  proofs  to  be  accompanied  by  a 
translation  in  the  French  language. 

3d.  That  in  case  his  Majesty  the  King  of  the  Belgians  should  pro- 
nounce the  claim  of  the  United  States  government  a  just  one,  the 
latter  and  the  Chilean  government  authorize  his  Majesty  to  fix  the 
amount  of  the  indemnity. 

4th.  That  it  being  necessary  for  this  agreement  to  be  ratified  by  the 
Congress  and  Presioent  of  Chile,  the  undersigned  would  transmit  to 
his  government,  without  delay,  the  notes  which  had  passed  between 
his  excellency  and  the  undersigned,  in  order  to  prove  the  existence  of 
such  an  agreement,  without  the  necessity  of  reducing  it  to  a  formal 
convention,  which  would  require  the  tardy  approval  of  the  Senate  of 
the  United  States.  His  excellency^  actuated  by  motives  of  extreme 
delicacy,  was  waiting  for  the  parties  interested  in  the  claim  to  approve 
the  agreement  aforesaid^  in  order  to  carry  the  same  into  effect ;  but,  as 
week  after  week  has  elapsed  without  the  undersigned  receiving  the 
communication  which  his  excellency  had  promised  him  upon  the  sub* 
ject,  the  undersigned,  in  compliance  with  his  duties,  and  in  order  to 
satisfy  his  government,  finds  nimself  under  the  necessity  of  asking  his 
excellency  '^  whether  the  government  of  the  United  States  is  or  is  not 
prepared  to  conclude  this  agreement,  and,  in  case  of  an  affirmative 
answer,  on  what  day  may  the  undersigned  look  for  this  result?" 

His  excellency  cannot  have  failed  to  wonder  that  a  government 
which  does  not  expect  to  gain  any  thing,  and  which  might  be  a  loser, 
in  case  the  arbitrator  should  declare  it  bound  to  pay  the  claim,  should, 
through  the  medium  of  its  minister,  have  evinced  such  an  anxious 
desire  to  terminate  this  business  as  to  go  to  the  extreme  of  impor- 
tuning its  pretended  creditor,  in  order  that  the  latter  may  accelerate 
its  action.  But  his  astonishment  will  cease,  when  he  shall  have 
learned  from  other  sources  besides  that  of  the  undersigned,  that  his 
government  does  not  relish  having  disputes  of  any  kind  with  foreign 
governments ;  that  it  neither  owes  nor  desires  to  owe  any  one  what 
may  law/vUv  be  obtained  from  it ;  and  that  it  has  not,  nor  cares  to 
have,  more  legations  in  foreign  countries  than  those  which  are  abso- 
lutely indispensable  for  the  protection  of  its  commerce,  orforbriaging 
to  a  close  matters  that  have  proved  as  tedious  and  vexatious  as  the 
present  business;  (the  undersigned  alludes  to  the  correspondence 
which  took  place  at  Santiago,  in  1844,  between  the  United  States 
chargS  d'a^aires  and  the  Minister  of  Foreign  Relations  of  Chile  ;)  be- 
cause the  means  expended  in  maintaining  such  legations  are  absolutely 

Digitized  by  VjOOQIC 


414  SEIZURE   OF  PROCEEDS   OP  CARGO 

wanted  to  carry  on  the  internal  improvements  whicli  a  new  country 
demands. 

The  undersigned  has  been  for  more  than  six  years  in  Washington, 
with  the  main  object  of  concluding  this  business ;  his  sole  aim  has 
been  to  succeed  in  inducing  some  of  the  Secretaries  of  State,  who  have 
preceded  his  excellency,  during  three  administrations,  personally  to 
examine  the  subject^  without  depending  on  the  opinion  of  interested 
claimants  ;  he  could  not  have  asked  this  of  his  excellency,  because  the 
short  period  of  time  for  which  he  had  occupied  this  post,  and  the  in- 
crease of  business  at  the  department,  would  not  have  permitted  him 
to  accede  to  such  request ;  and,  moreover,  because  the  alternative  of 
arbitration  had  already  been  agreed  upon  with  his  predecessor.  The 
undersigned  felt  convinced  that  no  high  functionary  of  the  United 
States,  well  versed  in  international  law,  and  who  entertained  a  true 
regard  for  justice,  could  fail  to  acknowledge  the  illegality  of  the  claim. 
In  fact,  the  honorables  Messrs.  Buchanan  and  Clayton  repeatedly 
promised  the  undersigned  to  make  this  personal  examination,  but 
they  did  not  succeed  in  fulfilling  their  promises  before  leaving  the 
department.  .  The  Hon.  Mr.  Webster,  who,  as  counsel  for  the  claim- 
ants formerly,  brought  to  the  department  a  previous  knowledge  of  the 
subject,  proposed  arbitration  to  the  undersigned,  which  his  unexpected 
death  prevented  him  from  signing  ;  and  the  undersigned  believes  that 
he  would  have  signed  it,  because  the  only  objection  Mr.  Webster  had,  as 
his  excellency  asserts,  against  the  stating  of  questions  in  the  agree- 
ment, would  have  been  removed  by  the  undersigned,  as  it  was,  in  fact, 
removed,  when  his  excellency  was  pleased  to  oppose  that  objection  at 
the  conference  of  the  22d  of  November  last.  •  The  undersigned  is  glad 
that  he  has  omitted  nothing  on  his  part  that  could  have  facilitated 
the  settlement  of  this  protriacted  business.  He  has  waited  for  long  pe- 
riods of  time,  at  the  will  of  the  secretaries  who  have  preceded  his  ex- 
cellency, while  they  were  inquiring  into  the  matter  ;  he  has  remained 
silent  when  some  of  his  official  notes  have  failed  to  elicit  even  an  ac« 
knowledgment  of  their  having  been  received  for  several  months  ;  he 
has  frequently  seen  the  hopes  which  he  had  been  led  to  form,  frus- 
trated ;  and  with  regard  to  his  excellency,  for  whom  the  undersigned 
had,  long  before  becoming  personally  acquainted  with  him,  cherished 
that  respect  and  consideration  to  which  his  honored  antecedents  enti- 
tle him,  he  has  endeavored  to  be  as  deferential  towards  him  as  his 
duty  would  permit.  Notwithstanding  the  propriety  of  stating,  in  all 
cases  of  arbitration,  the  questions  that  have  to  be  determined,  in  order 
to  simplify  the  labor  of  the  arbitrat.or,  to  prevent  his  being  led  astray 
in  the  examination,  to  concentrate  his  attention,  and  to  hasten  his 
proceedings,  as  soon  as  his  excellency  manifested  an  aversion  to  stating 
the  questions  contained  in  the  note  of  August  26,  1852,  the  under- 
signed proposed  to  his  excellency  to  submit  the  matter  in  general 
terms ;  a  proposition  which  obtained  the  approval  of  his  excellency. 
His  excellency  expressed  a  wish  that  there. should  be  no  public  con- 
vention, but  that  an  agreement  should  be  entered  into,  by  means  of 
an  exchange  of  notes,  in  order  to  avoid  delays  to  the  parties  interested  ; 
and  the  undersigned  cheerfully  acceded  to  his  suggestion,  provided  that 
sufficient  time  was  allowed  for  the  Congress  and  President  of  Chile 
to  ratify  the  same,  which  his  Excellency  approved.     His  excellency 
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deemed  it  necessary  to  address  a  note  to  the  undersigned,  in  order 
that  it  might  serve  as  a  protest  in  the  correspondence  which  was  to  be 
forwarded  to  the  arbitrator,  against  the  questions  stated  in  the  note 
of  this  legation  of  the  26th  of  last  August,  and  the  undersigned,  in 
order  to  avoid  a  dilBSculty  which  was  about  to  frustrate  the  compro- 
mise, hastened  to  inform  his  excellency  that  he  consented  not  to  for- 
ward any  other  correspondence  to  the  arbitrator  than  that  which  had 
passed  previous  to  the  26th  of  August,  and  in  withdrawing  this  note 
the  undersigned  has  done  all  he  could  do. 

The  undersigned  will  now  take  the  liberty  of  stating  to  your  excel- 
lency his  opinion  relative  to  the  difficulty  to  which  he  attributes  all 
delay  in  this  business.  When  the  government  of  the  United  States 
promised  to  protect  the  parties  interested  in  this  claim,  it  certainly 
did  not  promise  to  submit  to  their  caprices.  Said  claimants,'  instead 
of  applying  directly  to  the  tribunals  or  to  the  government  of  Chile  for 
the  restoration  of  the  prize,  applied  to  their  own  government,  who  in- 
stituted a  claim  through  the  medium  of  diplomacy.  The  Chilean  gov- 
ernment amicably  consented  to  (ave  the  question  treated  in  this  way  ; 
and  from  that  moment,  this  question,  although  originally  of  a  private 
character,  ceased  to  be  so;  it  assumed  a  public  importance  and  became 
a  question  between  nation  and  nation,  to  be  settled  between  the  two 
governments ;  and  if  these  two  governments  are  now  convinced  of  the 
necessity  and  propriety  of  submitting  said  question  to  the  decision  of 
an  impartial  arbitrator,  the  unwarrantable  opposition  of  the  claimants 
ought  to  be  disregarded,  or  the  promised  protection  peremptorily  with- 
drawn. 

The  undersigned  will  conclude  this  note  by  repeating  what  he  has 
already  said  in  some  of  his  former  communications,  the  conviction  of 
his  government  as  to  the  illegality  and  unreasonableness  of  this  claim 
is  such,  that  unless  it  should  be  declared  obliged  to  pay,  by  the  im- 
partial award  of  a  sovereign  or  government,  that  has  a  respect  for  its 
own  opinion,  and  cannot  be  influenced  by  any  other  consideration  than 
that  of  justice,  it  will  never  consent  to  pay,  either  the  whole  or  the 
smallcBt  part  of  said  claim.  The  undersigned  does  n  jt  pretend  to  call 
in  question  the  fact,  as  to  the  loss  which  is  asserted  to  have  been 
sustained  in  this  prize,  by  the  gentleman  who  represents  all  the  par- 
ties interested,  nor  to  cast  the  slightest  reflection  upon  his  respectable 
character.  But  the  reality  of  his  loss  and  of  his  good  faith  cannot 
exonerate  him  from  having  become  legally  responsible  for  the  acts  of 
the  captain  to  whom  he  confided  his  interests;  and  who,  in  the  case 
in  question,  by  openly  violating  the  neutrality,  and  joining  as  a  part- 
ner in  trade  the  enemies  with  whom  Chile  was  actually  at  war,  placed 
the  property  of  which  he  was  the  agent  out  of  the  pale  of  the  protec- 
tion of  the  law  of  nations.  Upon  this  subject,  the  undersigned  refers 
to  the  facts  which  have  been  proved,'  and  which  his  excellency  has 
probably  not  had  the  opportunity  to  examine. 

The  undersigned  trusts  that  his  excellency  will  be  so  kind  as  to  favor 
him  with  a  speedy  reply,  and  has  the  honor  to  renew  to  his  excellency 
the  assurances  of  his  nighest  consideration. 

M.  CARVALLO. 

His  Excellency  Edward  Everett, 

Secretary  of  State  of  the  Uniiei»  States. 
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Mr,  Everett  to  Mr.   CarvaUo. 

.  Department  op  State, 
Waahingtony  February  23,  1853, 

The  undersigned  has  received  the  note  of  Mr.  Carvalloi  of  the  17th 
instant,  and,  having  laid  it  hefore  the  President,  has  heen  directed  bj 
him  to  return  the  following  reply :  , 

The  claim  of  certain  citizens  of  the  United  States  against  the  gov- 
ernment of  Chile  for  a  considerable  sum  of  money  belonging  to  them, 
which  was  seized  in  1821  in  the  Peruvian  territory  by  a  party  de- 
tached from  the  Chilean  squadron,  was  one  of  the  first  subjects  which 
engaged  the  undersigned  on  taking  charge  of  the  Department  of 
State  in  November  last.  He  has  since  that  time  given  to  it  all  the  at- 
tention permitted  by  other  more  pressing  duties,  and  shares  the  regret 
of  Mr.  Carvallo  that  the  consideration  of  the  subject  has  not  made 
greater  progress.  The  delay,  however,  has  arisen  from  causes  beyond 
the  control  of  the  undersigned,  and  especially  from  the  necessity  of 
consulting  the  claimants,  as  to  the  terms  of  the  proposed  submission, 
and  a  protracted  correspondence  between  them  and  this  department  on 
the  general  subject  of  the  claim. 

Mr.  Carvallo  appears  to  think  that  the  government  of  the  United 
States  having  made  this  claim  a  public  question  between  itself  and 
the  government  of  Chile,  ought  not  to  be  influenced  by  the  opinions 
and  wishes  of  the  claimants  as  to  the  course  to  be  pursued  in  settling 
it.  But,  while  the  government  of  the  United  States,  no  doubt,  ought 
to  reserve,  and  certainly  will  reserve,  to  itself  the  right  of  pursumg 
^uch  a  course  as  a  wise  regard  to  the  public  interests  require ;  yet, 
having  originally  taken  up  the  subject  at  the  instance  of  the  claimants, 
and  for  their  benefit,  it  would  be  altogether  inexpedient  to  pursue  it, 
without  the  attempt  at  least  to  obtain  their  consent  beforehand  to  the 
measures  adopted.  A  contrary  course  would  be  imprudent  in  itself, 
and  might  lay  the  foundations  for  an  onerous  demand  upon  Congress. 
The  high  character  and  unquestioned  probity  of  the  principal  claim* 
ant,  makes  this  course,  which  would  always  be  that  of  prudence,  al- 
most incumbent  on  this  department  upon  the  present  occasion. 

Mr.  Carvallo  himself  remarks,  that  it  may  seem  strange  that  the 
party  which  has  nothing  to  gain,  and  may  have  to  lose  in  the  result 
of  the  proposed  reference  to  an  arbiter,  should  manifest  a  desire  so 
ardent  to  bring  the  affair  to  a  termination.  With  every  disposition 
to  do  justice  to  the  motives  for  this  impatience  suggested  by  Mr.  Car- 
vallo, the  undersigned  cannot  but  remark  that  they  certainly  are  not, 
even  as  represented  by  Mr.  Carvallo,  of  great  moment.  The  most 
seriousis  theexpense  to  Chile  of  maintaining  a  legation  at  Washington ; 
but  inasmuch  as  the  United  States  have  a  minister  at  Santiago,  and 
the  commercial  intercourse  of  the  two  countries  is  of  an  important  and 
growing  character,  it  would  be  hardly  fair  to  charge  the  entire  expense 
of  the  Chilean  mission  at  Washington  to  the  delays  in  settling  this 
claim.  As  these  delays  form  the  prominent  topic  of  the  note  of  Mr. 
Carvallo,  the  undersigned  will  further  observe,  that  the^  have  been 
such,  and  such  only,  as  always  attend  questions  of  this  kind  between 


Digitized  by  VjOOQIC 


OF  THE  BRIO  MACEDONIAN^  417 

two  goverBmentfl.  The  United  States  in  their  negotiations  with 
foreign  powers  have  had  to  wait  from  twenty  to  thirty  years  for  the 
adjustment  of  questions  like  those  which  Chile  has  raised  in  this 
discussion.  It  was  the  duty  of  the  undersigned  in  another  capacity, 
several  years  before  Mr,  Carvallo  came  to  Washington  to  attend  to 
this  claim,  to  discuss  claims  of  citizens  of  the  United  States  against 
Great  Britain  of  a  somewhat  similar  character.  The  justice  of  two 
of  these  claims  was  allowed  by  the  British  Secretary  of  State  for 
Foreign  AflPairs,  in  February,  1842,  and  {payment  promised,  but  it  has 
not  yet  been  made,  and  a  convention  has  just  been  signed  between  the 
two  governments  creating  a  board  of  commissioners  to  which  these 
and  other  claims  are  to  be  referred. 

In  the  present  case  the  claim  is  not  on  the  United  States,  but  on 
Chile.  If  unnecessary  delay  has  taken  place  it  is  American  citizens 
who  suffer ;  and  supposing,  as  the  United  States  believe,  that  Chile  is 
their  debtor,  she  has  by  this  adjournment  been  indulged  in  a  longer 
delay  of  payment. 

With  regard  to  Mr.  Carvallo's  suggestion,  that  former  Secretaries 
of  State  have  not  given  their  personal  attention  to  this  claim,  he  will 
feel  that  this  is  a  matter  into  which  the  undersigned  cannot  possibly 
inquire.  He  has  no  doubt  that  each  one  of  these  distinguished  indi- 
viduals has  endeavored  to  do,  and  has  done,  his  duty  to.  this  subject, 
to  the  best  of  his  ability,  as  one  of  the  almost  innumerable  questions 
at  all  times  pressing  upon  the  department.  But  Mr.  Carvalb  has  re- 
ceived from  this  department  a  very  carefully  prepared  and  elaborate 
reply  to  his  argument  against  the  claim,  and  this  is  perhaps  all  that 
can  reasonably  be  expected  of  a  government. 

The  undersigned  will  now,  in  reply  to  the  note  of  Mr.  Carvallo,  call 
his  attention  to  the  precise  state  of  the  controversy.  After  a  long 
and  unfruitful  diplomatic  discussion  it  was  proposed  by  the  late  Sec- 
retary of  State  to  refer  the  claim  to  the  arbitration  of  a  friendly  power. 
This  offer  was  orally  made,  and  no  record  of  it  is  preserved  in  this 
department.  There  is  reason  to  suppose  that  Mr.  Webster  had  in 
view  a  much  narrower  reference  than  Mr.  Carvallo  understood  him  to 
propose.  The  offer,  however,  was  accepted  by  Mr.  Carvallo^  and  with 
nis  note  of  26th  August,  1862,  he  transmitted  a  draft  for  a  conven- 
tion. The  first  article  of  this  convention  proposed  to  submit  the 
question,  whether  the  claim  was  not  barred  oy  prescription,  and  the 
second,  whether  it  was  not  wholly  vitiated  by  mixture  of  United 
States  with  Spanish  property.  The  third  article  submitted  to  the  arbi- 
ter, on  the  supposition  that  the  two  first  questions  were  decided  against 
Chile,  the  question,  what  amount  of  indemnity  ought  to  be  paid  by 
her.  Mr.  Webster  immediately  caused  an  answer  to  be  prepared  to 
Mr.  Carvallo's  note  of  the  26th  August,  in  which  he  wholly  declined 
to  refer  to  arbitration  either  of  the  first  two  questions  ;  thus  plainly 
showing  that,  in  his  judgment,  the  amount  justly  due  was  the  only 
question  that  ought  to  be  submitted  by  the  United  States.  This 
answer,  owing  to  Mr.  Webster's  illness  and  absence,  was  never  sent, 
and  in  this^'state  of  things  the  undersigned  came  into  the  Department 
of  State. 

In  I^is  first  conference  with  Mr.  Carvallo,  taking  up  the  subject  as 
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left  by  his  predecessor,  the  undersigned  stated  that  the  United  States 
were  not  prepared  to  submit  to  an  arbiter  the  twc  questions  above 
mentioned.  Mr.  Carvallo  readily  consented  to  their  exclusion,  and 
proposed  that  the  submission  should  be  in  general  terms.  It  is  prob- 
able that  tKerewas  a  misunderstanding  here  between  the  undersigned 
and  Mr.  Carvallo :  the  undersigned  having  supposed  that  Mr.  Car- 
vallo intended  to  accede  to  Mr.  Webster's  absolute  exclusion  of  the 
two  questions  from  the  submission  ;  whereas  it  would  now  seem  that 
Mr.  Carvallo,  although  willing  that  the  articles  should  be  suppressed 
from  the  convention,  did  not  intend  to  consent  to  the  exception  of  the 
questions  iovolved  in  them  from  the  submission. 

The  undersigned  communicated  to  the  parties  having  the  largest 
interest,  and  representing  all  the  claimants,  the  argument,  as  he  sup- 
posed, which  had  been  entered  into,  and  several  weeks  were  taken  up 
in  correspondence  with  them  and  in  preparation  on  their  part  for 
the  submission.  In  a  subsequent  interview  with  Mr.  Carvallo  it  was 
Hgreed,  in  order  to  avoid  the  delay  incident  to  the  conclusion  of  a 
convention,  that  the  submission  should  be  made  by  a  diplomatic  agree- 
ment between  Mr.  Carvallo  and  the  Department  of  State.  No  time 
was  loHt  by  the  undersigned  which  could  have  been  employed  upon 
this  .subject  under  the  circumstances  of  the  case. 

At  length,  on  the  5th  instant,  at  an  interview  appointed  for  the 
purpose,  the  conferences  of  the  undersigned  with  Mr.  Carvallo  were 
renewed,  and  the  latter  proposed  the  form  of  a  diplomatic  agreement 
by  which  "  all  the  questions"  heretofore  discussed  were  to  be  referred  to 
arbitration.  The  undersigned  thought  that  this  was  reinstating, 
though  in  general  terms,  the  two  questions  whose  exclusion  be  con- 
ceived to  have  been  agreed  upon,  and  objected  to  the  phrase,  which 
Mr.  Carvallo  immediately  offered  to  omit. 

The  apprehensions  of  the  undersigned  were  now  awakened  that  a 
serious  misconception  existed ;  and  effectually  to  remove  it  and  estab* 
lish  the  fact  that  the  two  questions  were  not  to  be  referred,  he  read 
to  Mr.  Carvallo  the  original  draught  of  Mr.  Webster's  answer  to  Mr. 
Carvallo's  note  of  the  26th  August,  in  which  Mr.  Webster  distinctly 
declined  to  submit  those  questions ;  and  the  undersigned  told  Mr. 
Carvallo  that  he  should  send  him  an  answer  to  his  note  of  the  26th  of 
August  substantially  in  the  terms  of  that  draught.  The  interview 
was  then  interrupted  by  the  necessity  which  the  undersigned  was 
under  of  going  to  the  President,  but  he  does  not  recollect  that  Mr, 
Carvallo  at  the  time  made  any  reply  to  this  question.  In  the  coarse 
of  the  day,  however,  in  a  private  letter,  Mr.  Carvallo  proposed  that 
his  note  of  26th  August  should  be  withdrawn,  or  not  suomitted  to 
the  arbiter,  inasmuch  as  the  answer,  of  which  the  undersigned  had 
just  read  the  material  portion  to  Mr.  Carvallo,  would  call  for  a  reply 
from  him  in  support  of  the  two  questions,  which  would  embarrass  the 
arbiter. 

The  undersigned  perceived  at  length  that  no  progress  had  really 
been  made  in  the  proposed  reference  to  arbitration,  and  that  the  seem- 
ing agreement  to  exclude  the  two  questions,  though  made  no  doubt 
in  good  faith,  was  in  reality  illusory.  Firmly  believing,  however^ 
that  the  claim  was  founded  in  justice  on  all  the  points  discussed,  and 

Digitized  by  VjOOQIC 


OP  THE   BRia  MACEDONIAN.  419 

extremely  anxious  to  bring  the  matter  to  a  conclusion,  the  under- 
signed immediately  answered  Mr.  Carvallo  that  he  was  willing  his 
note  of  the  26th  of  August  should  remain  unanswered  or  be  with- 
drawn, if  the  parties  in  interest  were  content  with  this  course. 

They  were  immediately  consulted,  and  *for  reasons  satisfactory  to 
themselves,  they  expressed  an  unwillingness  that  the  claim  should  be 
submitted  in  this  manner,  preferring  to  leave  the  subject  open  for 
further  discussion  in  its  present  form  rather  than  submit  to  a  reference, 
which  would  be  understood  by  Chile  to  carry  with  it  a  submission  of 
questions  whose  exclusion  had  been  originally  insisted  upon  by  Mr. 
Webster,  and  agreed  to,  as  the  claimants  were  given  to  understand| 
by  Mr.  Carvallo. 

The  undersigned  was  on  the  point  of  communicating  this  result  to 
Mr.  Carvallo  when  his  note  of  the  I9th  was  received. 

Such  is  the  present  aspect  of  the  case.  The  undersigned  believes 
that  had  a  few  weeks  more  remained  at  his  disposal  he  should  have 
been  able  to  agree  with  Mr.  Carvallo  upon  terms  of  reference  accept- 
able to  the  parties  in  interest ;  but  under  the  circumstances  of  the 
cases  this  is  imposible,  and  the  subject  must  be  left  to  other  hands. 

Mr.  Carvallo,  in  the  conclusion  of  his  note,  intimates  that  such  is 
the  conviction  of  his  government  of  the  illegality  and  unreasonable- 
ness of  the  claim  that  it  will  never  consent  to  pay  it,  in  whole  or  in 
part,  unless  compelled  to  do  so  by  the  award  of  a  sovereign  or  govern- 
ment which  respects  its  own  judgment  and  cannot  be  influenced  by 
any  other  consideration  than  that  of  justice ;  and,  after  admitting  the 
realityof  the  loss  sustained  by  the  principal  claimant  and  relieving 
his  respectable  character  from  imputation,  Mr.  Carvallo  asserts  that 
his  agent  was  nevertheless  guilty  of  conduct  which  placed  the  prop- 
erty entrusted  to  him  beyond  the  protection  of  the  law  of  nations, 
the  proofs  of  which  averment  Mr.  Carvallo  deems  himself  to  have  fur- 
nished, although,  in  his  opinion,  the  undersigned  has  not  had  occa- 
sion to  examine  them. 

To  these  remarks  the  undersigned  will  only  reply,  that  before  he 
entered  upon  the  duties  of  his  office  every  statement  of  Mr.  Carvallo 
bad  been  diligently  canvassed  and  all  the  evidence  submitted  by  him 
examined ;  and  the  result  of  this  inquiry  was,  in  the  opinion  of  this 
department,  that  the  claim  is  sound  and  good,  and  that  the  property 
of  citieens  of  the  United  States — the  first  power  which  encouraged 
Chile  in  her  struggle  for  independence — was  forcibly  taken  possession 
of  by  a  foreigner  in  her  naval  service,  and  in  a  manner  not  warranted 
by  the  law  of  nations,  and  immediately  appropriated  to  the  service  of 
the  republic— perhaps  even  to  the  emolument  of  its  officers.  Whether 
it  will  be  possible  to  agree  on  terms  of  submission  to  the  arbitration  of 
a  friendly  power,  (which  the  undersigned  certainly  considers  to  be  the 
better  course,  and  still  deems  practicable,)  or,  in  the  failure  of  this, 
what  other  measures  ought  to  be  adopted  for  the  equitable  settlement 
of  the  claim,  are  questions  which  it  will  not  devolve  on  the  under- 
signed to  consider. 

The  undersigned  avails  himself  of  this  opportunity  to  renew  to  Mr« 
Carvallo  the  assurance  of  his  most  distinguished  consideration. 

EDWARD  EVERETT. 

Sefior  Don  Makxtbl  CabyallOi  &o.,  &c. 
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Mr.  CarvaUo  to  Mr.  EvenU. 

[TrmnsUtion  J 

Chilean  Legatiok, 
Washington,  February  28, 1853. 

The  nndersigiied,  envoy  extraordinary  and  minister  plenipotentiary 
of  Chile,  had  not  the  honor  of  receiving  his  excellency  Mr.  Everett's 
note  of  the  2Hd  instant  until  Saturday,  the  26th,  at  half-past  four  in 
the  evening,  at  which  time  it  was  left  at  his  house  hy  the  messeDger 
of  the  department.  But  for  this  his  excellency  would  have  received 
an  earlier  reply,  the  sole  object  of  which  is  to  rectify  some  errors  into 
which  his  excellency  has  involuntarily  fallen  in  his  account  of  the  con- 
ferences on  the  subject  of  the  Macedonian  claim ;  errors  which,  if 
allowed  to  pass  uncorrected,  might  lead  to  the  supposition  ^al  one 
of  the  two  had  only  sought  to  fritter  away  time  instead  of  bringing 
the  business  to  a  close. 

His  excellency  remarks,  that  in  the  first  conference  of  the  22d  of 
December  last  the  undersigned  readily  consented  to  have  the  two 
questions  (''  relative  to  the  prescription  and  mixture  of  Spanish  and 
American  property")  excluaed  from  the  convention,  which  questions 
the  United  States  were  not  prepared  to  submit  to  the  arbitrator,  and 
that  this  led  his  excellency  to  suppose  that  the  undersigned  had  ac- 
ceded to  the  absolute  exclusion  of  those  questions,  as  proposed  by  Mr. 
Webster ;  while  now  it  appears  that,  although  the  undersigned  was 
willing  that  those  two  articles  should  be  suppressed  from  the  conven- 
tion, he  did  not  intend  to  consent  to  the  exception  of  the  questions  in- 
volved in  them  from  the  submission.  How  his  excellency  can  have 
arrived  at  such  a  supposition  it  is  not  easy  for  the  undersigned 
to  guess.  But  if  his  excellency  recollects,  as  he  cannot  fail  to  do, 
there  were  only  two  principal  points  touched  upon,  at  the  instance  of 
his  excellency,  in  that  conference,  to  wit:  a  compromise  of  the  matter 
instead  of  subjecting  it  to  new  delays,  expenses,  and  the  uncertainty  of 
an  arbitration,  and  his  excellency's  objections  to  the  questions  stated  by 
the  undersigned  in  his  note  of  August  26,  1852;  and  if  his  excellency 
has  not  forgotten  the  direct  and  explicit  replies  which  the  under- 
signed made  to  those  remarks,  he  cannot  but  acknowledge  that  this 
erroneous  supposition  was  not,  even  in  a  remote  manner,  justified  by 
anything  said  on  the  part  of  the  undersigned.  With  regard  to  the 
compromise  which  his  excellency  wished  him  to  agree  to,  the  under- 
signed had  the  honor  of  replying  to  his  excellency  '^  that  the  business 
was  not  of  so  much  importance  to  the  Chilean  government  on  account 
of  the  amount  of  money  claimed  as  for  the  principles  involved  in  the 
questions  which  had  been  discussed,  and,  consequently,  that  it  had 
never  contemplated  to  enterin  to  any  compromise  nor  authorised  the 
undersigned  to  make  any  propositions."  Then  his  excellency  ac- 
knowledged the  necessity  and  propriety  of  arbitration. 

Concerning  his  excellency's  objections  to  the  prescription  of  the 
action  of  the  claimants  and  the  amalgamation  of  Spanish  and  Ameri- 
can property,  a  point  by  which  they  could  not  agree  in  opinioui  the 
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tmdersigned  proposed  to  his  excellency,  as  aconcilatory,  measure  be- 
tween the  stating  and  the  exdvMon  of  those  questions,  '^that  the 
matter  should  be  submitted  to  the  arbitrator  in  general  terms,  and 
without  specifying  any  question,  feeling  certain  that  the  arbitrator 
would  find  in  the  correspondence  and  the  proofs  which  would  have  to 
be  forwarded  to  him  the  points  requiring  to  be  determined."  His 
excellency  thought  that  course  a  prudent  one,  and  during  the  conver- 
sation he  added  that,  on  his  own  part,  he  approved  of  it ;  that  he 
would  inform  the  President  on  the  subject,  and  that  towards  the  close 
of  the  same  week  he  would  communicate  the  result  to  the  undersigned. 
This  conference  was  ended  without  the  undersigned  being  apprised 
that  Mr.  Webster  had  prepared  a  note  of  objections  to  the  questions 
above  mentioned,  of  which  the  undersigned  was  only  informed  in  the 
conference  of  the  6th  instant,  as  his  excellency  himself  asserts ;  nor 
was  he  aware  that  the  government  of  the  United  States  deemed  it  in- 
dispensible  to  obtain  the  consent  of  the  claimants  in  order  to  make  a 
convention  until  his  excellency  intimated  the  fact  in  the  second  inter- 
view of  the  Ist  of  December  last. 

If  his  excellency  had,  as  he  states,  a  previous  knowledge  of  the 
subject,  that  is  to  say,  of  the  correspondence  of  both  governments  or 
of  their  representatives,  and  of  the  evidence  which  had  been  adduced 
by  hoth^  the  only  medium  for  obtaining  a  knowledge  of  any  business  ; 
it  during  this  diplomatic  discussion  no  attention  was  ever  paid,  at 
least  on  the  part  of  Chile,  to  the  amount  of  the  claim,  but  exclusively  to 
the  facts  upon  which  it  rests  and  the  principles  of  the  law  of  nations 
which  qualify  those  facts  ;  if  the  Chilean  minister  refused  to  enter  into 
a  compromise  with  his  excellency,  because  his  government  attaches 
less  importance  to  the  sum  which  the  claim  amounts  to  than  to  the 
settlement  of  the  questions  that  have  been  stirred  up  and  discussed 
during  the  investigation  of  said  claim ;  if,  in  order  to  reconcile  opin- 
ions diametrically  opposed,  the  undersigned  proposed,  what  there  is 
neither  reason  nor  pretext  for  denying,  under  any  circumstances,  that 
the  matter  should  be  submitted  to  the  decision  of  the  arbiter,  in  gen- 
eral terms,  as  it  then  stood,  without  any  other  antecedents  than  the 
correspondence  and  the  evidence,  in  the  same  way  as  any  other  busi- 
ness would  be  referred  to  a  tribunal  of  justice.  What  can  have  induced 
his  excellency  to  believe  that  the  undersigned  would  or  could  have 
consented  to  exclude  questions  of  vital  importance  and  to  confine  the 
arbitration  to  the  mere  task  of  determining  the  amount  of  the  indem- 
nity ?  Does  his  excellency  believe  that  Mr.  Webster  would  seriously 
have  proposed  to  the  undersigned,  or  to  the  humblest  representative  of 
a  foreign  government,  such  an  arbitration  ?.  The  undersigned  is  per- 
suaded that  his  excellency  would  not  have  made  such  a  proposition 
either  in  this  or  any  other  analogous  case,  unless  he  had  deliberately 
intended  to  jest  with  him,  which  is  incompatible  with  the  circumspec- 
tion of  his  character.  The  undersigned  does  not  think  it  strange  that 
his  excellency  should  have  forgotten  the  obstacles  which  the  under- 
signed opposed,  in  the  conference  of  the  5th  instant,  to  the  projected 
reply  which  his  excellency  Mr.  Everett  thought  of  giving  to  an  old 
note  of  the  undersigned,  dated  the  26th  of  August  last,  because  the 
hurry  in  which  his  excellency  was  to  attend  a  call  of  the  President 
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and  the  abrupt  change  of  subjects  must  have  prevented  him  from 
giving  his  whole  attention  to  them.  The  undersigned  suspecting  that 
this  would  happen  hastened  back  to  his  house  and  addressed  to  his 
excellency  the  ibllowing  private  letter,  which,  notwithstanding  the 
hurry  and  poor  English  in  which  it  is  written,  he  will  give  him  a  lit- 
eral transcript  of  that  portion  of  it  which  relates  to  this  business.  It 
reads  as  follows : 

Mr.  CarvaUo  to  his  excdUncy  Mr.  Everett, 

Washihoton,  Februairy  6, 1853. 

My  Dear  Sir  :  Our  interview  has  been  to-day  so  short,  on  account 
of  your  engagement  with  the  President  at  the  same  hour  in  which 
I  called  on  you,  that  we  had  no  time  to  exchange  our  views  in  full  on 
the  subject  of  the  compromise  of  the  Macedonian  claim.  This  letter, 
however,  will  facilitate  I  hope  the  termination  of  our  agreement 
without  further  delay. 

We  have  agreed  to  lay  the  whole  subject,  in  general  ierww^  to  the 
king  of  the  Belgians.  But  as  I  have,  in  my  previous  note  of  the  26th 
of  August,  1852,  iSxed  the  questions  to  be  resolved,  and  you  limit 
said  questions  in  the  contemplated  answer  you  have  just  read  to  roe, 
which  would  call  for  my  reply  in  support  of  the  same,  this  would  cer- 
taiily  embarrass  the  arbiter  in  the  examination  and  decision  of  the 
subject  to  him  referred. 

To  obviate  this  difficulty  I  propose  not  to  lay  before  the  arbiter  my 
said  note  of  the  26th  of  August,  or  to  withdraw  it,  and  in  both  cases 
your  contemplated  answer  would  be  unnecessary. 

Our  intention  is  to  refer  to  the  arbiter,  as  if  he  were  a  court  of 

justice,  the  whole  subject ;  let  us  act  act  accordingly ;  he  will  find  in 

the  correspondence  and  evidence  produced  by  both  parties  the  points 

to  be  decided.  *  ♦  ♦  »  » 

With  much  respect,  &c.,  &c., 

M.  CABVALLO. 

His  excellency  Mr.  Everett  was  pleased  to  reply  to  the  under- 
signed on  the  same  day,  although  his  letter  was  not  delivered  at  his 
house  until  Monday,  the  7th,  two  days  after,  in  the  following  terms: 

Department  of  State, 

February  6,  1853. 
Dear  Sir  :  I  have  received  your  note  of  this  date^  and  I  have  writ- 
ten to  Colonel  Perkins'  counsel  to  know  whether  he  is  willing  that  the 
case  should  go  to  the  arbiter  on  the  correspondence  which  took  place 
before  the  receipt  of  your  note  of  the  26th  ot  August.  If  he  is  will- 
ing then  I  shall  have  no  objection  that  the  note  should  be  withdrawn. 
I  remain^  &c.,  &c., 

EDWABD  EVERETT. 

The  undersigned  would  not  have  mentioned  these  private  letters 
if  his  excellency  had  not  alluded  to  them  in  his  note  of  the  23d|  to 
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which  he  has  the  honor  of  replying,  and  if  the  aforesaid  letter  of  the 
undersigned  had  not  faithfully  portrayed  the  wishes  which,  in  the  opinion 
of  the  undersigned,  actuated  his  excellency  to  put  an  end  to  this  dis- 
agreeable question  on  terms  honorable  alike  to  both  parties.  His  ex- 
cellency states  that  he  accepted  the  proposition  of  the  undersigned, 
Erovided  that  Mr.  Perkins'  counsel  approved  of  it,  and  it  is  clear  that 
e  accepted  it  with  the  condition  involved  in  it,  because  conditional 
propositions  cannot  be  accepted  in  any  other  way.  la  view  of  the 
foregoing  statement,  the  correctness  of  which  his  excellency  will  not 
fail  to  remember  and  acknowledge  with  that  sincerity  and  candor 
which  is  the  distinguished  characteristic  of  noble  souls,  whatever  may 
be  the  position  in  which  they  are  placed,  the  undersigned  hopes  that 
his  excellency  will  allow  himself  time  to  rectify  any  error  or  mistake, 
in  conseauence  of  which— owing  to  involuntary  forgetfulness,  the  tena- 
cious and  complicated  pretentions  of  the  claimants,  the  painful  and 
disagreeable  features  of  the  subject,  and  the  multitude  of  matters  which 
in  BO  short  a  time  have  occupied  the  attention  of  his  excellency — 
proper  justice  may  not  have  been  done  to  the  undersigned,  or  the  facts 
or  the  circumstances  connected  with  the  same  may  involuntarily  have 
been  represented  under  a  different  aspect  from  what  really  belonged 
to  them.  The  undersigned  sincerely  regrets  not  to  have  concluded 
i'  this  procrastinated  business  with  his  excellency,  and  if,  during  the  few 
^  days  his  excellency  will  remain  at  the  department,  he  should  receive 
i  the  authorization  of  the  claimants,  which  the  government  has  consid- 

ered indispensible  in  order  to  bring  said  business  to  a  close  without 
s^  incurring  the  responsibility  which  is  apprehended,  the  undersigned 
?         will  be  ready  to  call  at  the  Department  of  State  whenever  he  shall  be 

called  upon  to  do  so. 
'f  The  undersigned  avails  himself  of  this  occasion  to  ask  his  excellency 

•         that  he  will  be  pleased  to  give  orders  in  his  department  for  copying  the 
(  memorial  and  documents  lately  presented  by  the  claimants  of  the 

Macedonian  which  were  sent  to  this  legation  with  the  note  of  the 
24th  of  May,  1852,  and  returned  to  his  excellency,  in  compliance  with 
i  the  reijuest  contained  in  his  semi-official  note  of  the  26th  of  last  Jan- 
uary, m  which  a  promise  is  made  to  the  undersigned  that  either  the 
original  documents  or  copies  of  the  same  would  be  returned  to  him. 
[  The  undersigned  has  the  honor  of  tendering  to  his  excellency  the 

f         assurances  of  his  most  distinguished  consideration. 

M.  CARVALLO. 
His  Excellency  Edwabd  Everett, 

Secretary  of  State  of  the  United  Slates^  dkc.j  dc. 


s: 


Mr.  Everett  to  Mr.  CarvdUo. 

DEPARTBfENT  OF  StATB, 

Washington^  March  3,  1863. 

The  undersigned  has  the  honor  to  acknowledge  the  receipt  of  Mr. 
Carvallo's  note  of  the  28th  of  February.  Its  tone  is  not  quite  what 
the  undersigned  could  have  wished  or  expected  under  the  circum- 
stances of  the  case.    Mr.  Carvallo,  however,  in  his  personal  interview 
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to-day  has  disclaimed  with  great  earnestness  all  intention  to  gire  per- 
sonal offence ;  and  the  undersigned  wonld  be  very  unwilling  in  almost 
his  last  official  act  to  give  utterance  to  any  but  the  most  friendly 
feelings.  He  therefore  forbears  such  comments  on  the  general  tone 
and  spirit  of  Mr.  Carrallo's  note,  and  on  some  particular  portiona  of 
it,  as  he  should  otherwise  have  felt  it  his  duty  to  make. 

Mr.  Caryallo  states  it  to  be  the  object  of  his  note  to  '^  rectify  sonoe 
iuToluntary  errors  "  into  which  the  undersigned  has  fallen  in  his  com- 
munication of  the  23d  of  February.  B!!t  Mr.  Carvallo  tieiils  to  specify 
any  errors  of  fact.  The  narrative  portion  of  the  letter  of  the  under- 
signed of  the  23d  February  being  a  simple  recital  of  recent  matters 
within  the  personal  knowledge  both  of  Mr.  Carrallo  and  himself,  it 
may  be  considered  as  nearly  impossible  that  any  error  of  the  slightest 
consequence  could  have  been  committed  by  the  undersigned. 

Mr.  Carvallo  intimates  that  the  undersigned  has  failed  in  hifl  recol- 
lection of  some  things  that  were  said  by  Mr.  Garvallo  in  their  inter- 
view of  the  5th  of  February.  The  undersigned  had  stated  in  his  note 
of  the  23d  of  February  that  having  at  that  interview  read  to  Mr. 
Carvallo  the  material  parts  of  Mr.  Webster's  draft  of  an  answer  to  Mr. 
Carvallo's  note  of  the  26th  August^  1852,  and  having  informed  Mr. 
Carvallo  that  he  should  adopt  it  as  his  own  reply  to  that  as  yet  un- 
answered letter,  he  (the  undersigned)  did  '^  not  recollect  that  Mr. 
Carvallo  at  the  time  made  any  answer  to  this  suggestion.''  Mr.  Car- 
vallo, on  the  other  hand,  intimates  that  he  opposed  strong  obstacles 
to  this  course,  which  the  undersigned  ''  has  forgotten." 

Now  the  point  is  of  very  little  consequence,  because,  if  Mr.  Carvallo 
did  not  then  raise  objections  to  this  course  he  certainly  did  a  few 
hours  afterwards  in  his  private  letter  of  the  same  day,  and  no  injustice, 
therefore,  would  be  done  him  by  supposing  that  he  had  omitted^  in 
the  very  few  moments  that  remained  of  the  interview,  to  state  his  ob- 
jections to  the  course  proposed  to  be  pursued  by  the  undersigned. 

But  as  a  mere  matter  of  fact  the  undersigned,  for  reasons  men- 
tioned in  the  interview  of  this  day,  believes  that  his  own  recollection 
is  accurate,  and  that  Mr.  Carvallo  has  fallen  into  the  error — not  an  un- 
common one — of  supposing  that  he  gave  utterance  to  what  existed  only 
in  the  operations  of  his  own  mind.  But  the  point  has  not  the  slightest 
practical  bearing  on  the  case,  and  is  not  worth  further  discussion. 

The  undersigned  in  his  last  note  took  a  good  deal  of  pains  to  remove 
fiom  the  mind  of  Mr.  Carvallo  the  idea  that  the  United  States  are 
desirous  of  postponing  the  settlement  of  the  claim,  (which  if  well 
founded  would  be  most  extraordinary  and  unaccountable,)  and  that  he 
himself  has  been  conniving  at  the  dilatory  acts  of  the  claimants,  as 
Mr.  Carvallo  has  seemed  to  think.  The  undersigned  perceives,  there- 
fore, with  regret,  in  the  note  of  Mr.  Carvallo  of  the  28th  of  February, 
that  these  entirely  unfounded  notions  appear  to  be  still  entertained  by 
him,  and  have  led  him  to  view  the  most  innocent  occurrences  in  an 
unfavorable  light. 

Thus  Mr.  Carvallo  remarks  of  the  answer  of  the  undersigned  to  his 
private  note  of  the  5th,  that,  though  dated  on  the  same  day,  it  was 
^^  not  delivered  at  his  house  till  Monday,  two  days  after."  But  it 
was  written  too  late*  on  Saturday  to  be  sent  that  evening,  the  inter- 
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▼ening  day  was  Sunday,  on  which  this  government  transacts  no  busi- 
ness. The  very  first  thing  done  by  the  undersigned  on  reaching  tho 
department  on  Monday  morning  was  to  despatch  it.  Instead  of 
"  two  days'  "  interval,  therefore,  between  the  date  and  the  delivery  of 
the  note,  there  were,  in  a  business  computation,  but  a  few  hours. 

Again  :  Mr.  Carvallo  begins  his  last  note  by  saying  that  he  ^'  had 
not  the  honor  of  receiving  his  excellency's,  Mr.  Everett's,  note  of  the 
23d  instant  until  Saturday,  the  26th,  at  half-past  four  in  the  evening, 
at  which  time  it  was  left  at  his  house  by  the  messenger  of  the  depart- 
ment." The  undersigned  flatters  himself  that  he  shall  be  able  to 
show  Mr.  Carvallo  that,  instead  of  interposing  unnecessary  delay,  he 
in  this  case  made  the  most  strenuous  efforts  to  avoid  it. 

The  note  referred  to  of  the  23d  of  February  was  in  answer  to  Mr. 
Carvallo's  of  the  date  of  the  17th,  but  which,  being  substituted  for 
Mr.  Carvallo's  original  letter  of  that  date,  was  not  sent  to  the  depart- 
ment before  the  22d  or  23d.  To  avoid  delay  the  undersigned  did  not 
wait  to  have  it  translated,  but,  having  read  it  carefully  in  the  original, 
wrote  his  answer  in  the  evening  of  the  23d  and  the  early  morning  of 
the  24th.  That  day  the  undersigned,  on  the  invitation  of  the  Secre- 
tary of  the  Navy,  accompanied  the  President  and  the  President  elect 
to  view  the  Ericsson — the  only  occasion  on  which  the  undersigned, 
since  he  entered  his  office  on  the  6th  of  November  last,  has  allowed 
himself  a  moment's  absence  from  it  for  any  purpose  of  amusement  or 
relaxation.  Before  going  to  the  vessel  the  undersigned  took  Mr. 
Carvallo's  note  to  the  department  to  be  translated,  in  order  to  its 
Leing  submitted,  with  the  draft  of  the  answer,  to  the  President.  Re- 
turning from  the  excursion  weary  and  chilled,  (for  it  was  the  coldest 
day  in  the  year,)  the  undersigned  stopped  at  the  department  after 
office  hours  and  spent  a  considerable  time  in  revising  his  draft,  which, 
with  the  translation  of  Mr.  Carvallo's  note,  was  left  at  the  President's 
before  sunset.  The  President,  although  entertaining  a  party  at  din- 
ner, kindly  gave  his  immediate  attention  to  these  long  notes  ;  and 
early  in  the  day  on  the  25  th  came  in  person  to  the  aepartment  to 
confer  with  the  undersigned  on  the  subject.  Some  alterations  were 
made,  at  the  suggestion  of  the  President,  in  the  draft  ;  and  this  was 
done  under  the  constant  interruptions  to  which  the  Secretary  of  State 
is  subject  in  office  hours.  The  draft,  however,  was  handed  in  the 
course  of  the  day  to  a  clerk  to  be  transcribed,  and  on  the  next  day 
the  note,  twelve  pages  long^  in  the  handwriting  of  the  undersigned, 
was  despatched  to  Mr.  Carvallo.  The  undersigned  really  does  not 
believe  that,  in  a  case  where  extreme  despatch  was  of  no  consequence, 
a  greater  effort  was  ever  made  to  gratify  a  foreign  minister  with  a 
prompt  reply ;  but  Mr.  Carvallo  has  thought  it  worth  while  to  mea- 
sure the  interval  even  to  half  an  hour  which  elapsed  from  the  time 
the  letter  was  dated  till  it  was  delivered. 

There  is  an  important  misapprehension  in  Mr.  Carvallo's  note, 
which  it  is  necessary  to  correct.  The  undersigned  has  never  said 
that  it  was  '^  indispensable  to  obtain  the  consent  of  the  claimants  in 
order  to  make  a  convention,"  but  that  it  was  inexpedient  to  take  an 
important  step  without  attempting,  at  least,  to  obtain  their  consent ; 
and  this  remark  was  qualified  by  saying  that  the  government  of  the 
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United  States  reseryed  to  themselves  the  right  of  parsniog  BOch« 
course  as  was  required  by  a  wise  regard  to  the  public  interests. 

Mr.  Carvallo  asks,  ''Does  his  excellency  (the  undersigned)  believe 
that  Mr.  Webster  would  seriously  have  proposed  to  the  undersigned, 
or  the  humblest  representative  of  a  foreign  government,  such  an  arbi- 
tration?" (viz :  one  that  excluded  the  first  two  articles  of  the  draft  of 
a  covention  which  accompanied  Mr.  Carvallo' s  note  of  the  26th  August, 
1852;)  and  then  adds,  ''that  his  excellency  would  not  have  made 
such  a  proposition,  either  in  this  or  any  other  analogous  case,  unless 
he  had  deliberately  intended  to  jest  with  him,  which  is  incompatible 
with  the  circumspection  of  his  character." 

But  Mr.  Carvallo  cannot  have  forgotten  that  the  undersigned  actually 
read  to  him  the  material  parts  of  the  draft  of  Mr.  Webster's  answer  to 
Mr.  Carvallo's  letter  of  the  26th  August,  1852,  in  which  Mr.  Webster 
pronounced  Mr.  Carvallo's  first  question  "entirely  inadmissible/ 'and 
refuses  to  submit  the  second. 

The  undersigned  would  observe,  in  conclusion,  that  he  is  still  of 
opinion  that  if  he  had  had  a  few  weeks  more  at  his  disposal  he 
should  have  been  able,  under  the  directions  of  the  President^  to  agree 
on  terms  of  submission  acceptable  to  Chile  and  to  the  claimants, 
though  it  is  physically  impossible  to  do  so,  as  proposed  by  Mr.  Car- 
vallo, before  the  4th  of  March. 

With  respect  to  the  papers  kindly  loaned  to  the  department  by  Mr. 
Carvallo  some  weeks  since,  they  are  in  the  hands  of  the  copyist,  and 
shall  be  returned  as  soon  as  they  are  transcribed. 

The  undersigned  renews  to  Mr.  Carvallo  the  assurance  of  his  dis- 
tinguished consideration. 

EDWARD  EVERETT. 

Senor  Don  Manuel  Carvallo,  (fee,  (fee,  dc. 


To  the  honorable  Secretary  of  StaJte  of  the  United  States : 

This  supplementary  memorial  of  Thomas  H.  Perkins,  of  Boston,  in 
the  commonwealth  of  Massachusetts,  represents  as  follows : 

A  pending  memorial  of  the  said  Thomas  H.  Perkins,  on  file  in  the 
State  Department  with  its  accompanying  documents,  states  and  shows 
that  in  May,  1821,  a  party  of  Chilean  soldiers  invading  Pern  there  took 
by  force  from  Eliphalet  Smith,  a  citizen  of  the  United  States,  peaceably 
travelling  in  Peru  for  commercial  purposes  only,  a  sum  of  seventy  thou- 
sand dollars  and  upwards  in  money  ;  the  same  being  proceeds  of  silks 
and  other  Chinese  goods,  the  property  of  other  citizens  of  the  United 
States,  sold  in  Peru  by  said  Smith  as  their  consignee ;  and  the  said 
money  so  taken  was  immediately  delivered  to  Lord  Cochrane,  the  ad- 
miral of  Chile,  and  without  sentence  or  trial  of  any  kind  was  forth- 
with distributed  as  prize  money,  and  to  discharge"  arrears  of  pay  among 
the  officers  and  men  under  his  command  in  the  service  of  Chile. 

A  large  portion  of  the  sum  thus  taken  came  from  the  sale  in  Peru 
of  part  of  a  separate  invoice  of  goods  shipped  at  Canton,  in  China,  in 
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October,  1820,  by  the  American  house  of  Perkins  &  Co. ,  of  that  place, 
on  board  the  American  brig  Macedonian,  commanded  by  said  Smith, 
and  consigned  to  him  for  sale  for  the  sole  account  of  the  said  shippers, 
and  duly  documented  as  such  ;  other  portions  of  the  said  money  came 
from  a  like  sale  in  Peru  of  parts  of  other  distinct  invoices  shipped  at 
the  same  time  and  place,  by  other  American  merchants  there  resident, 
consigned  to  said  Smith  for  sale  on  the  separate  account  of  their  respective 
owners.  The  residue  of  the  same  money  came  from  a  like  sale  in  Peru  of 
other  goods  purchased  by  said  Smith  at  Canton,  in  October,  1820,  with 
fonds  of  other  American  merchants  brought  by  him  in  said  brig 
from  South  America.  The  last  mentioned  goods  were  mostly  a  part 
of  one  large  invoice  in  the  name  of  John  S  EUery  and  others  ;  and 
all  the  rest  were  parts  of  some  smaller  invoices  in  the  name  of  said 
Smith  and  of  the  officers  of  said  brig,  respectively. 

Restitution  of  the  captured  money  was  thereafter  promptly  and  re- 
peatedly demanded  of  the  Chilean  government  on  several  applications 
made  in  behalf  of  the  said  Smith  by  the  late  Commodore  Bidgeley  and 
Commodore  Stewart,  both  of  the  United  States  squadron  there  in  the 
Pacific,  and  by  Michael  Hogan,  esq..  United  States  consul  at  Valpa- 
raiso, and  other  agents,  who  exhausted  all  private  means  of  redress 
open  to  individuals  against  the  government  of  Chile  without  success, 
the  said  government  deferring  all  attentiou  to  a  plain  case  of  unjusti- 
fiable military  seizure  on  divers  frivolous  or  unfounded  pretences. 
On  the  8th  of  August,  1822,  the  said  Thomas  H.  Perkins,  then  re- 
cently informed  of  said  seizure^  and  that  it  included  a  large  sum 
belonging  to  his  said  Canton  house,  addressed  a  memorial,  by  letter  of 
that  date,  to  the  honorable  Secretary  of  State  of  the  United  States,  which 
is  still  on  the  files  of  the  State  Department,  communicating  the  facts 
80  far  as  then  known  to  him,  and  asking  the  aid  and  protection  of 
this  government  both  for  himself  and  other  American  citizens  inter- 
ested. 

In  1828  he  prepared  and  forwarded  another  memorial  on  the  same 
subject,  again  invoking  the  aid  of  this  government,  which  memorial 
he  has  not  succeeded  in  finding  by  inquiry  among  the  offices  at  Wash- 
ington, and  therefore  cannot  more  particularly  refer  to. 

In  1840  General  William  Miller,  formerly  of  the  Chilean  service, 
and  commanding  the  troo{>s  of  Chile  at  the  time  and  place  of  the 
seizure  above-mentioned,  being  in  Boston,  the  said  Thomas  H.  Per- 
kins caused  him  to  be  summoned  and  required  to  give  his  deposition, 
conformably  to  the  laws  of  Massachusetts,  the  principal  facts  con- 
cerning said  seizure,  and  concerning  the  use  to  which  the  money  was 
applied,  being  personally  known  to  nim  ;  and  immediately  thereafter 
the  said  Thomas  H.  Perkins  addressed  a  third  memorial,  for  himself 
and  all  other  citizens  of  the  United  States  whom  it  might  concern,  to 
the  Secretary  of  State  of  the  United  States,  setting  forth  anew  all  the 
material  facts  then  known  to  him  ;  which  memorial  is  yet  pending, 
and  was  accompanied  by  the  deposition  of  said  Miller  ;  by  a  duly 
authenticated  copy  of  the  records  of  certain  judicial  proceedings  in 
Peru,  instituted  by  the  said  Smith  immediately  after  the  said  seizure  ; 
by  a  deposition  of  John  P.  Cushing,  of  the  house  of  Perkins  &  Co., 
of  Canton,  who^  by  an  act  of  cession,  had  become  a  disinterested  wit- 
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ne88  ;  by  the  original  invoice  and  bill  of  lading  of  tbe  shipment  there 
made  by  said  Gushing  for  the  account  of  said  house ;  and  by  the  origi- 
nal account  rendered  by  said  Smith  of  the  sales  of  a  portion  of  the 
goods  comprised  in  said  invoice,  which  sales  were  made  shortly  before 
the  seizure,  and  whence  proceeded  so  much  of  the  money  seized  as  be- 
longs exclusively  to  the  said  house. 

The  minister  of  the  United  States  at  Chile  was  thereupon  instructed 
by  this  government  to  demand  and  urge  speedy  restitution  ;  but  the 
question  was  procrastinated  by  diplomatic  discussions  at  Santiago  for 
several  years,  and  was  then  referred  to  Washington  for  further  discus- 
sion between  the  governments. 

In  November,  1846,  Mr.  Carvallo,  the  minister  from  Chile,  resident 
at  Washington,  filed  in  the  Department  of  State  a  memorial  of  great 
lengthy  accompanied  by  a  mass  of  documentary  proof  obtained  in 
Chile  and  Peru,  the  principal  object  of  which  was  to  satisfy  this  gov- 
ernment that  the  money  taken  was  the  property  of  a  Spanish  house 
formerly  established  at  Lima,  being  the  house  with  which  Smith,  the 
captain  and  supercargo  of  the  Macedonian,  was  accustomed  to  transact 
his  mercantile  business  in  Peru. 

The  claimant,  immediately  upon  notice  thereof,  caused  search  to  be 
made  for  the  papers  and  account-books  of  Captain  Smith,  who  had 
been  many  years  dead,  and  for  the  papers  of  the  late  John  S.  Ellery, 
also  dead,  who  was  the  owner  of  the  Macedonian,  and  directed, 
through  the  agency  of  the  said  Smith,  the  general  business  of  her 
voyages,  from  which  sources  a  mass  of  documentary  proof  was  pro- 
duced and  filed  in  the  State  Department  completely  answering  and 
overthrowing  the  supposed  evidences  of  Spanish  ownership  filed  on 
the  part  of  Chile,  ana  showing  to  what  American  citizens  in  particu- 
lar, and  in  what  proportions,  the  whole  money  truly  belonged. 

The  Hon.  James  Buchanan,  then  Secretary  of  State,  in  compliance 
with  the  directions  of  the  President,  thereupon  referred  all  the  evi- 
dence produced  on  both  sides  to  R.  H.  Oillet,  esq.,  Solicitor  of  the 
Treasury,  and  then  acting  as  the  Attorney  General  of  the  United 
States,  with  directions  to  ascertain^  from  the  proof  submitted,  whether 
the  money  taken  did  belong  to  American  citizens  in  whole  or  in  part, 
and  if  in  part  only,  to  what  extent ;  and  the  said  Solicitor  of  the 
Treasury,  on  the  29th  day  of  May,  1848,  made  his  report  in  writing, 
carefully  stating,  analyzing,  and  comparing  all  the  allegations  and 
proofs  of  the  respective  parties  at  much  length,  and  declaring  his 
judgment  thereon  ;  that,  with  the  exception  ot  a  small  sum  not  ex- 
ceeding |800,  for  which  Captain  Smith  was  accountable  to  a  Chinese, 
the  whole  of  the  seventy  thousand  dollars  and  upwards  taken  did 
belong  to  American  citizens  exclusively ;  and,  on  the  25th  day  of  July, 
1848,  the  said  Secretary  of  State,  by  his  note  of  that  date  to  the 
Chilean  minister,  communicated  to  him  a  copy  of  the  said  report,  and 
informed  him  that  the  President  entirely  concurred  therein,  and  ex- 
pressed his  hope  that  the  Chilean  government  would  at  once  make 
provision  for  the  payment  of  the  principal  sum,  with  interest  from 
the  date  of  the  seizure. 

But  the  Chilean  minister  did  not  answer  said  note  until  December 
26,  1848,  a  short  time  before  the  said  Secretary  of  State  was  to  retire 
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from  his  said  ofiSoei  and  then  made  answer  by  another  voluminoos 
argument,  accompanied  by  some  additional  evidence,  not  materially 
varying  the  case ;  and  in  his  said  argument  the  minister  of  Chile 
did  not  hesitate  to  impeach  the  report  of  the  Solicitor  of  the  Treasury 
with  many  reflections  upon  his  fairness  and  fidelity,  nor  to  charge  the 
then  Secretary  of  State  with  personal  inattention  in  this  case^ 
to  the  business  of  his  department ;  nor  to  assail  the  conduct  of  the 
formal  naval  commanders  of  the  United  States  in  the  Pacific,  as  abet- 
tors of  illegal  traffic ;  nor  to  accuse  your  present  memorialist,  as  Well 
as  Eliphalet  Smith  and  divers  other  respectable  citizens  of  the  United 
States,  of  forgery  of  papers,  supported  by  perjury,  with  a  view  of 
misleading  this  government  and  obtaining  from  Chile  money  as  be- 
longing to  them,  which,  in  truth,  belonged  to  her  enemies,  without 
the  slightest  evidence  to  sustain  such  gross  charges.  And  the  said 
argument  insists,  in  the  first  place,  notwithstanding  the  report  of  the 
Solicitor  of  the  Treasury,  concurred  in  and  approved  by  the  Secretary 
of  State,  that  the  money  in  question  was  in  fact  the  property  of  the 
aaid  Spanish  house ;  and,  in  the  next  place,  that  if  not  wholly 
Spanish  it  was  mixed  with  Spanish  property,  and  that  the  conduct 
of  Captain  Smith,  and  of  the  American  merchants,  in  so  mixing  their 
property,  and  in  importing  silks  and  other  Chinese  manufactures  into 
I'eru,  by  special  permission  of  the  Peruvian  government,  was  a  viola-^ 
tion  of  neutrality  towards  Chile;  and  that  such  disregard  of  the 
alleged  belligerent  rights  of  Chile  justified  the  seizure  by  her  troops 
in  Peru  of  money  belonging  to  such  American  merchants,  no  less 
than  of  money  belonging  to  Spaniards  ;  and  finally,  that  Chile  is  dis- 
charged of  all  obligation  to  answer  for  the  seizure  of  said  money,  to 
whomsoever  it  may  have  belonged,  by  an  alleged  rule  of  prescription, 
from  mere  lapse  of  time  and  long  forbearance  of  this  government  to 
make  formal  and  peremptory  demand. 

And  the  present  memorialist  further  states  that,  owing  to  the  sev- 
eral changes  which  have  occurred  in  the  Department  of  State  since 
the  date  of  the  last  mentioned  note  of  the  Chilean  minister,  and  to 
the  voluminous  character  of  the  arguments,  and  to  the  great  mass 
of  documentary  proofs  encumbering  said  case,  and  to  the  continuous 
pressure  of  more  urgent  public  business  in  the  State  Department  and 
other  causes,  the  said  last  mentioned  argument  of  the  Chilean  minis- 
ter remained  unanswered  until  the  24th  day  of  May,  1852,  when  an 
answer  thereto,  re-examining  the  evidence  at  much  length,  and 
amply  refuting  the  new  positions,  both  of  &ct  and  of  law,. assumed  on 
the  part  of  Chile,  was,  in  the  absence  from  Washington  of  the  Hon. 
Daniel  Webster,  then  Secretary  of  State,  prepared  and  sent  by  Wil- 
liam Hunter,  esq. ,  then  acting  for  and  in  behalf  of  the  said  Secretary ; 
his  said  answer  having  been  first  submitted  to,  and  approved  by,  the 
President  and  the  Attorney  General  of  the  United  States. 

And  the  said  note  of  the  Acting  Secretary  of  State,  dated  May  24, 
1852,  was  replied  to  by  a  note  of  the  Chilean  minister,  dated  August 
26,  1852,  proposing,  in  pursuance  of  some  conference  previously  held, 
a  convention  for  the  submission  of  the  case,  aocordins  to  certain  arti- 
cles therein  contained,  to  the  King  of  Holland  or  the  King  of  Bel- 
gium, to  which  a  draft  of  an  answer,  bearing  date  September  2, 1862^ 
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was  prepared  by  the  Hon.  Daniel  Webster,  the  then  Secretary  of 
State,  declaring  certain  of  the  said  proposed  articles  to  be  inadmissi- 
ble, as  containing  questions  which  this  government  could  not  consent 
to  submit  to  a  third  power,  but,  with  these  exceptions,  assenting  to 
the  King  of  Belgium  as  an  arbiter  of  all  questions  in  the  case  proper 
to  be  submitted  by  this  government ;  the  sending  of  which  answer 
was  deferred  by  the  illness  and  subsequent  death  of  the  said  honora- 
ble Secretary ;  and  thereafter,  upon  conference,  it  was  verbally  agreed, 
as  your  memorialist  is  informed,  between  the  Hon.  Edward  Everett, 
the  succeeding  Secretary  of  State^  and  the  minister  of  Chile,  that, 
in  lieu  of  a  convention,  and  for  the  purpose  of  avoiding  needless 
delays,  the  subm'ssion  should  be  made,  and  the  terms  thereof 
arranged,  by  an  exchange  of  notes  between  the  Department  of  State 
and  the  Chilean  minister. 

Some  unavoidable  delay  took  place  in  carrying  this  agreement  into 
effect,  and  on  or  about  the  5th  or  February  last  the  Chilean  minister, 
as  your  memorialist  is  informed,  proposed  wholly  to  withdraw  his 
note  of  26th  of  August,  1852,  to  which  no  answer  had  as  yet  been 
returned,  and  to  substitute  therefor  a  proposal  of  a  general  submis- 
sion of  all  questions  which  had  been  discussed  between  the  two  gov- 
ernments in  relation  to  this  claim.  This  proposal  was  referred  by  the 
Secretary  of  State  to  the  consideration  of  jonr  memorialist,  who  did 
not  feel  that  justice  would  be  done  to  his  rights  by  such  a  general 
submission,  unaccompanied  with  any  declaration  on  the  part  of  this 
government  of  their  views  on  certain  questions  of  public  law^  which 
will  presently  be  indicated. 

And  your  present  memorialist  apprehends  that  one  object  of  the 
Chilean  minister  in  thus  receding  from  his  verbal  agreement,  and 
offering  to  withdraw  his  said  note  of  August  26,  1852,  and  proposing 
new  terms,  near  the  close  of  the  term  of  the  late  administration,  may 
have  been  to  induce  this  government  to  refer  to  a  third  power  matters 
which  this  government  ought  itself  to  decide  ;  or,  on  failure  thereof, 
to  procrastinate  still  longer  any  decision  of  the  questions  at  issue  for 
the  sake  of  the  chance  that  a  new  administration  of  this  government 
might  entertain  views  more  favorable  to  the  pretensions  of  Chile  ia 
this  matter  than  had  been  entertained  by  all  former  administrations 
thereof;  and  that  ftiture  changes  in  the  State  Department  might  here- 
after, as  they  have  heretofore^  occasion  new  delays  and  defer  a  final 
settlement  for  another  long  term. 

And  this  memorialist  respectfully  represents  that  upwards  of  thirty 
years  have  elapsed  since  he  first  called  the  attention  of  this  govern- 
ment, in  due  form,  to  the  outrage  which  had  been  inflicted  by  Chile 
01^  the  property  and  rights  of  himself  and  other  citizens  of  the  United 
States ;  that  during  this  long  period  Chile  has  been  enjoying,  and  still 
enjoys,  the  fruits  of  her  aggression,  while  citizens  of  the  United  States 
have  been  deprived  of  all  use  and  benefit  of  their  property  thus  forcibly 
taken  from  them ;  that  everything  was  done,  near  the  time  of  the 
occurrence,  which  it  was  possible  for  private  parties  to  do,  to  obtain 
redress,  and  that  they  were  compelled  to  wait  patiently  for  the  time 
when  this  government^  from  regard  to  political  considerations,  should 
deem  it  proper  to  intervene  effectually  in  their  behalf;  and  that 
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nothing,  as  jonv  memorialist  is  informed  and  believes,  but  considera- 
tions of  tenderness  towards  the  South  American  republics  during  their 
infancy,  and  while  they  were  slowly  building  up  their  resources,  im- 
poverished by  a  long,  though  successful,  struggle  for  freedom,  and 
regard  to  the  fact  that  other  large  claims  of  our  citizens  remained 
unadjusted,  caused  this  government  to  defer  for  many  years  a  distinct 
and  peremptory  call  upon  Chile,  in  due  diplomatic  form,  for  redress 
in  this  case. 

And  your  memorialist  assures  the  honorable  Secretary  of  State  that 
whatever  difficulties,  doubts,  or  obscurities  may  have  been  thrown 
over  any  part  of  the  transactions  inquii^d  of,  by  the  ex  parte  evidence 
obtained  on  the  part  of  Chile,  through  a  lavish  expenditure  of  money, 
and  other  unusual  means,  all  the  said  difficulties,  doubts,  and  obscu- 
rities are  only  natural  consequences  of  the  long  forbearance  of  this 
government  towards  Chile,  from  the  motives  of  friendly  policy  above 
mentioned ;  since  questions  about  facts  are  now  raised,  after  all  the  im- 
mediate actors  in  the  transactions  inquired  of  are  dead  ;  when  personal 
explanations  and  direct  testimony  on  obscure  points  can  no  longer  be 
obtained  ;  when  original  documents,  illustrating  the  truth,  are  with 
difficulty  found  by  heirs  and  personal  representatives  unacquainted 
with  the  circumstances  to  which  they  relate,  and  when  many  proofs 
have  probably  perished  or  are  irretrievably  lost  through  time  and 
accident.  And  your  memorialist  further  respectfully  reminds  the 
honorable  Secretary  of  State  that  from  the  time  when  it  was  judged 
by  this  government  to  be  proper  and  expedient  to  call  upon  Chile,  in 
due  form,  to  make  restitution,  twelve  years  or  more  have  been  suffered 
to  elapse  in  fruitless  negotiations  and  elaborate  discussions  upon  the 
various  points  which  the  ingenuity  of  Chile  has  been  able  to  suggest, 
all  of  which,  upon  candid  and  careful  consideration  by  this  govern- 
ment, have  been  repeatedly  and  uniformly  adjudged,  by  each  succes- 
sive administration,  to  constitute  no  tenable  grounds  of  defence ;  and 
that  it  has  now  recently  been  proposed  to  submit  the  case  to  the 
arbitration  of  a  foreign  power,  before  whom  the  same,  or  similar^  dis- 
cussions would  perhaps  be  renewed,  and  thus  another  long  period 
would  be  likely  to  elapse  before  any  award  should  be  finally  an- 
nounced. 

And  this  memorialist  further  respectfully  states  that,  upon  view 
of  the  evidence  heretofore  exhibited  by  the  respective  parties,  and  of 
the  arguments  founded  thereon,  it  is  apparent  that  all  questions  that 
have  been  raised  concerning  alleged  Spanish  ownership  of  the  property 
captured  relate  exclusively  to  those  funds  which  Captain  Smith  car- 
ried with  him  in  said  brig  Macedonian  from  South  America  to  China, 
and  there  invested  in  one  invoice,  in  the  name  of  John  S  EUery  and 
others,  to  the  amount  of  $117,000  and  upwards,  of  first  cost  at  Can- 
ton, and  in  one  or  two  lesser  invoices  of  his  own  ;  and  that  the  separate 
shipment  made  him  by  Perkins  &  Co.,  of  Canton,  on  their  own 
account,  and  by  a  distinct  invoice,  to  the  amount  of  $54,000  and  up- 
wards^ as  well  as  divers  other  separate  shipments  there  made,  in 
distinct  invoices,  by  other  American  merchants  there  resident,  and 
one  Chinese,  for  their  own  separate  accounts,  respectively ;  and  also 
some  smiiU  shipments  made  by  officers  of  the  brig  on  their  own  sepa^ 
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rate  accountB,  are  in  no  wise  implicated  in  the  questions  raised  on  the 
part  of  Chile  concerning  the  true  ownership  of  the  funds  which  Cap- 
tain Smith  carried  with  him  from  South  America,  and  possessed  on 
his  arrival  at  Canton,  and  which  he  there  invested  in  the  said  invoices 
of  J.  S.  EUery  and  others,  and  of  E.  Smith  ;  and  that  the  proportions 
of  the  $70,000  seized  by  the  troops  of  Chile,  proceeding  from  sales  of 
portions  of  the  several  invoices  aforesaid,  are  plainly  distinguishable, 
and  are  in  fact  exactly  distinguished  and  apportioned  by  the  accounts 
and  other  evidence  in  the  case,  among  the  owners  of  the  said  several 
iDvoices ;  and  that  part  of  said  sum  of  $70,000  and  upwards,  less  than 
$20,000  proceeded  from  the  said  invoice  of  John  8.  EUery  and  others, 
and  about  $14,000  from  the  invoice  of  said  Smith  ;  and  that  the  whole 
mass  of  testimony  respecting  title  introduced  on  the  part  of  Chile, 
and  necessarily  met  by  another  mass  of  testimony  produced  by  the 
claimant,  (proofs  which,  on  both  sides,  by  their  mere  number  and 
complexity,  tend  to  create  confusion  and  embarrassment,)  relate  and 
appertain  exclusively,  so  far  as  there  is  any  conflict  of  evidence,  to  the 
title  of  the  said  sum  of  less  than  $20,000  representing  the  said  invoice 
of  John  S.  Ellery  and  others  ;  or  may  possibly  implicate  also  the  title 
to  the  sum  of  about  $14,000,  representing  the  invoices  of  the  said 
Smith  ;  but  that  the  said  conflicting  proofs  do  not  in  any  way  affect 
the  title  to  more  than  a  moiety  of  the  said  sum  taken  belonging  to  the 
said  Canton  merchants  or  to  ofiicers  of  the  brig  other  than  the  said 
Smith. 

And  altogether  your  memorialist  was  originally  desirous  to  cover 
and  protect,  by  his  former  memorial,  the  property  and  rights  of  all 
his  fellow-citizens  interested  in  said  seizure,  no  less  than  the  large 
interest  therein  of  his  own  Canton  house,  and  although  he  is  well 
satisfied  that  the  whole  invoice  of  John  S.  Ellery  and  others,  and  the 
invoices  of  said  Smith,  belonged,  in  truth,  to  citizens  of  the  United 
States,  and  that  no  Spaniard  owned  any  portion  thereof,  and  although 
such  has  been  found  to  be  the  fiust  by  all  the  successive  officers  of  this 
government  who  have  heretofore  investigated  that  question  upon  the 
evidence,  yet  your  memorialist,  perceiving  that  delay  and  embarrass* 
ment  have  arisen,  and  are  yet  likely  to  arise,  from  a  conflict  of  testi- 
mony relating  to  a  part  only  of  the  whole  sum  taken,  and  wholly 
inapplicable  to  the  residue  thereof,  cannot  consent  that  his  personid 
interest,  and  the  interest  of  other  citizens  of  the  United  States,  whose 
claims  are  distinct  from  the  importations  in  the  name  and  behalf  of 
John  S.  Ellery  and  others,  or  of  Eliphalet  Smith,  should  be  longer 
deferred  or  embarrassed  by  the  effect  of  cavils  or  questions  which  re- 
late solely  to  the  distinct  titles  of  John  S.  Ellery  and  others,  and  of 
said  Smith. 

Wherefore  your  memorialist,  afier  notice  to  the  executors  of  the 
said  late  John  S.  Ellery  and  to  the  administrator  on  the  estate  of  said 
Eliphalet  Smith,  now  respectfully  makes  known  to  this  government, 
and  throufi^h  this  government  desires  to  make  known  to  the  govern- 
ment of  Chile,  that  the  interests  of  the  said  Canton  merchants,  and 
of  all  other  citizens  of  the  United  States  who  are  interested  otherwise 
than  through  the  said  invoices  of  John  S.  Ellery  and  others,  and  of 
the  said  Smith|  in  the  said  sum  of  seventy  thousand  dollars  and  up- 
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wards,  seijsed,  are  henceforth,  with  the  permission  of  this  government, 
wholly  severed  and  separated  from  the  interests  in  said  sum  which 
proceed  from  the  said  invoices  of  John  S.  Eilejy  and  others,  and  of 
said  Smith  ;  and  that  the  executors  of  said  John  S.  EUery,  and  the 
administrator  of  said  Smith,  will  hereafter  prosecute,  as  they  may  see 
fit,  their  claims  upon  Chile,  in  behalf  of  all  persons  interested  in  con- 
nexion with  them,  in  that  part  of  the  sum  taken  which  proceeds  from 
the  said  invoices  of  John  S.  EUery  and  others,  and  of  Smith  ;  and  that 
your  present  memorialist  will,  separately,  prosecute  the  claims  upon 
Chili  of  his  said  Canton'house,  and  of  all  other  citizens  of  the  United 
States  having  interests  distinct  from  the  particular  invoices  of  said 
Eilery&  Smith. 

And  your  memorialist  respectfully  prays  that  the  said  several  and 
distinct  classes  of  interests,  so  represented,  may  hereafter  be  treated 
by  this  government  as  distinct  and  independent  claims  upon  the 
republic  of  Chile. 

And  inasmuch  as  his  excellency,  the  minister  of  Chile,  has  seen  fit 
to  suggest  that  certain  papers,  heretofore  filed  by  your  memorialist  in 
proof  of  the  separate  interest  of  Perkins  &  Co.,'  of  Canton,  may  have 
been  either  false  covers,  made  at  the  time,  with  the  fraudulent  design 
to  cloak  and  protect  some  Spanish  adventurer,  or  else  subsequent 
forgeries,  made  with  the  intent  of  extorting 'money  from  Chile  upon 
false  pretences  ;  and  that  other  proofs,  drawn  from  the  account  books 
and  papers  of  the  late  Eliphalet  Smith,  may  in  like  manner  be  forge- 
ries, supported  by  the  perjury  of  witnesses  represented  to  be  interested 
in  the  case,  your  memorialist  has  the  honor  to  transmit  herewith  such 
further  proofs  concerning  the  distinct  and  separate'  shipment  of  Per- 
kins &  Co.,  of  Canton,  for  their  own  sole  account,  disconnected  from 
all  Spanish  interests  and  from  all  partnership  contracts,  if  any  there 
were,  entered  into  by  said  Smith,  in  South  America,  for  the  account 
of  John  S.  EUery  and  others,  as,  he  trusts,  may  suffice  to  dispel  any 
illusions  on  this  point  which  may  have  heretofore  perverted  the  judg- 
ment of  the  present  representative  at  Washington  of  the  honor  and 
interests  of  Chile. 

And  your  memorialist  respectfully,  insists  that,  in  regard  to  the 
claims  of  his  said  Canton  house,  and  of  the  other  citizens  of  the  United 
States  represented  by  him,  distinctly  from  the  representatives  of  the 
said  invoices  of  EUery  and  of  Smith,  there  can  be  no  reasonable  pretence, 
upon  the  evidence  heretofore  filed,  and  that  which  is  filed  herewith,  for 
doubting  the  realitry  and  unmixed  character  of  the  title  of  this  class 
of  claimants  to  the  goods  shipped  by  them  respectively  and  to  so  much 
of  the  money  captured  as  proceeded  therefrom  ;  and  he  humbly  sub- 
mits to  the  consideration  of  this  government,  whether  it  is  consistent ' 
with  the  national  justice  and  honor  that  Chile  should  be  allowed  longer 
to  defer  satisfaction  therefor,  or  to  procure  fresh  delays  by  means  of  a 
reference  to  a  foreign  arbitrator,  or  otherwise,  unless  she  shall  show 
some  reasonable  ground  of  defence,  or  probable  cause  of  further  in- 
quiry, applicable  to  the  distinct  interests  of  the  said  Canton  merchants, 
and  proper  for  this  government  to  submit  to  the  judgment  of  a  foreign 
power. 

And  your  memorialist  prays  leave  to  remind  the  honorable  Secre- 
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tary  of  State,  that  the  only  defences  heretofore  set  up  by  Chile  which, 
even  upon  her  own  view  of  the  evidence,  can  be  deemed  fairly  appli- 
cable to  the  said  Canton  interests,  are  the  alleged  bar  of  preiicription 
by  lapse  of  time,  and  the  alleged  breach  of  neutrality  towards  Chile, 
in  permitting  a  supposed  intermixture  of  Spanish  and  American  interests 
ana  by  reason  of  an  importation  in(Q  Peru,  under  the  alleged  special 
permission  of  its  government,  obtained  and  availed  of  in  the  manner, 
and  under  the  ciroumstances,  which  appear  upon  the  evidence  in  this 
case  ;  all  of  which  alleged  defences,  it  is  respectfully  submitted,  de- 
pend upon  questions  of  national  policy,  known  only  to  this  govern- 
ment, and  proper  for  this  government  to  decide ;  namely,  the  former 
policy  of  this  government  in  respect  to  the  kind  and  degree  of  com- 
mercial intercourse  with  Spain  and  her  dependencies,  which  citizens 
of  the  United  States  were  authorized  by  their  own  government  to  pur- 
sue during  the  revolutionary  contest  in  South  America,  and  before  the 
new  republics  created  by  that  contest  were  recognized  as  independent 
States  ;  and  the  subseq-uent  policy  of  this  government  in  respect  to  the 
extent  and  duration  ot  forbearance  which  should  be  exercised  towards 
the  new  republics,  before  they  should  be  required  to  account  for  their 
manifold  aggressions  upon  the  rights  and  property  of  citizens  of  the 
United  States,  who,  with  the  permission  and  sanction  of  their  owo 

fovernment,  were  peaceably  pursuing  such  branches  of  commerce  with 
pain  and  her. colonies  as  may,  from  time  to  time,  have  been  opened 
to  them  ;  and  it  is  further  insisted  that  this  government  alone  is,  and 
of  right  ought  to  be,  the  exclusive  judge  of  the  justice  and  propriety 
of  its  own  policy  in  these  renpects^  and  that  the  rights  of  citizens  of 
the  United  States,  so  far  as  they  depend  upon  the  former  political  re- 
lations o1  the  United  States  to  the  government  of  Spain,  and  the 
unacknowledged  people  of  Chile,  ought  not  to  be  submitted  to  the 
judgment  and  determination  of  any  foreign  potentate  or  power  what- 
soever ;  or,  if  submitted,  should  be  accompanied  by  such  distinct 
declarations  from  this  government  of  its  former  policy  applied  to  the 
circumstances  of  this  case,  as  may  confine  the  inquiries  of  the  foreign 
arbiter,. concerning  the  conduct  of  the  claimant,  within  proper  limits. 
Wherefore,  your  memorialist,for  himself  and  all  whom  he  repre- 
sents, respectfully  remonstrates  and  protests  against  any  such  general 
and  unlimited  reference  to  a  foreign  arbiter  as  may  include  ques- 
tions of  this  nature,  affecting  his  and  their  rights  and  interests,  and 
he  prays  that  this  government  may  for  itself  adjudge  and  determine 
all  such  questions  touching  this  case  ;  and  if  the  conduct  of  your  me- 
morialist, and  of  the  other  merchants  now  represented  by  him,  shall 
be  deemed  to  have  been  in  plain  accordance  with  the  line  of  commer- 
*  cial  policy  adopted  by  this  government  towards  Spain  and  her  revolt- 
ing colonies  during  their  contest,  he  humbly  prays  that  Chile  may  be 
required,  without  further  delay,  to  indemnify  this  class  of  claimants 
for  an  unjustifiable  seizure  and  conversion  of  their  property,  by  a  mere 
act  of  military  violence,  prompted  by  the  necessities  of  a  revolution, 
but  in  direct  violation  of  solemn  treaties  then  subsisting  between 
Spain  and  the  United  States,  binding  upon  the  whole  people  of  Chile, 
and  assuring  protection  from  them,  as  well  as  from  the  government 
of  Spain,  to  the  persons  and  property  of  all  citizens  of  the  United 
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States  found  on  Peruvian  territory  by  permission  of  the  government 
of  Peru,  in  peaceable  pursuit  of  commercial  occupations. 

T,  H.  PERKINS, 
Boston,  March  6^  1853. 


To  file  ^071.  Secretary  of  State  of  the  United  States: 

Thomas  C.  Amory  and  Benjamin  Humphreys,  both  of  Boston,  in 
the  Commonwealth  of  Massachusetts,  as  they  are  executors  of  the  will 
of  John  S.  EUery,  late  of  the  said  Boston,  merchant,  deceased,  and 
Henry  Farnham  Smith,  of  said  Boston,  as  he  is  the  administrator  de 
bonis  non  of  the  estate  of  Eliphalet  Smith,  late  of  Quincy,  in  said 
Massachusetts,  master  mariner,  deceased,  respectfully  represent  that, 
according  to  their  information  and  belief,  said  Ellery  was  the  regis- 
tered owner  of  the  American  brig  **  Macedonian,'*  whereof  said  Smith 
was  master  on  the  voyages  hereinafter  mentioned,  and  that  Phillip 
Mercier,  a  citisen  of  Baltimore,  in  the  State  of  Maryland,  held  an 
equitable  interest  under  said  Ellery  in  a  moiety  of  said  brig  ;  that  in 
1818  a  number  of  merchants  of  Boston  shipped  goods  on  board  said 
brig  from  Boston  to  South  America,  under  contracts  with  said  Ellery; 
and  that  the  said  goods  were  consigned  to  said  Smith,  who  made  sales 
thereof  in  divers  ports  of  South  America ;  that  the  greater  part  of 
the  proceeds  of  said  outward  cargo  was  unlawfully  captured  by  Lord 
Cochrane,  the  admiral  of  Chile,  for  which  seizure  a  claim  was  for- 
merly presented  by  the  United  States  in  behalf  of  said  Ellery  and 
others  against  the  government  of  Chile,  which  was  finally  settled  by 
compromise ;  that  said  Smith  afterwards  traded  with  his  remaining 
funds,  and  made  several  voyages,  back  and  forth,  between  divers  ports 
on  the  western  coast  of  South  America  ;  and  that  in  May,  1820,  said 
Smith  sailed  in  said  brig  trom  San  Bias,  in  Mexico,  for  Canton,  in 
China,  carrying  with  him  a  large  amount  of  funds  belonging  partly 
to  said  Ellery,  partly  to  said  Mer"^ier,  partly  to  said  Smith  himself, 
and  partly  to  the  merchants  in  Boston  who  were  original  shippers  of 
goods  thence  to  South  America ;  that  after  the  arrival  of  the  said  brig 
at  Canton,  the  said  funds  were  invested  by  the  said  Smith  in  the  pur- 
chase of  China  goods,  and  that  the  greater  part  of  the  same  were 
placed  in  one  invoice^  to  the  amount  of  $117,000  and  upwards,  under 
the  name  of  John  .8.  Ellery  and  others,  and  that  the  residue  were 

Place  in  a  smaller  invoice  in  the  name  of  said  Smith  ;  and  that  Messrs. 
^erkins  &  Co.,  and  other  merchants  resident  at  Canton,  made  other 
shipments  of  goods  on  freight  in  said  brig,  in  separate  invoices  under 
their  own  names,  respectively,  which  were  consigned  to  said  Smith  for 
sale,  on  their  own  respective  accounts ;  that  said  Smith  sailed  with 
said  cargo  to  the  west  coast  of  South  America,  and  entered  the  port 
of  Arica,  in  Peru,  and  there  landed  the  whole  of  his  said  cargo,  and 
removed  the  same  to  the  inland  town  of  Tacna,  where  he  made  sales 
of  portions  of  the  said  several  invoices,  and  was  afterwards  journey- 
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ing,  with  the  residue  of  his  cargo  and  a  sQm  of  money  proceeding 
from  said  sales,  amonnting  to  $70,000  and  upwards,  towards  Are- 
quipa,  in  Peru,  when  he  was  overtaken  by  a  party  of  Chilean  soldiers, 
and  forcibly  deprived  of  said  sum  of  money,  which  was  taken  and 
applied  to  the  use  of  the  government  of  Chile,  as  heretofore  shown 
under  the  memorial  of  Thoipas  H.  Perkins  ;  that  a  large  portion  of 
the  money  thus  taken  proceeded  from  the  sale  of  goods  belonging  to 
the  said  invoice  of  T.  8.  Ellery  and  others ;  that  another  portion 
thereof  proceeded  from  the  sale  of  goods  belonging  to  the  invoice  of 
said  Smith  ;  and  that  the  residue  of  said  money  proceeded  from  the 
sale  of  goods  belonging  to  the  other  invoices  aforesaid,  owned  by  other 
parties. 

And  your  memorialists  are  informed  and  believe,  that  in  the  prose- 
cution of  the  claim  on  Chile  for  said  seizure,  by  said  T.  H.  Perkins, 
for  himself  and  all  others  whom  it  might  concern,  including  the  estate 
of  said  Ellery  and  the  estate  of  said  Smith,  questions  have  been  raised, 
on  the  part  of  Chile,  relative  to  the  true  ownership  of  the  funds  car- 
ried by  said  Smith  from  San  Bias  to  Canton,  and  there  invested  in 
said  invoices  of  John  S.  Ellery  and  others  and  of  said  Smith,  and  that 
the  same  questions  do  not  relate  to  nor  involve  the  funds  of  the  said 
Canton  merchants,  who  were  shippers  on  freight  in  said  brig ;  and 
that  by  reason  pf  the  said  questions,  affecting  the  title  to  that  portion 
only  of  the  money  taken  which  represents  the  said  invoices  of  John 
S.  Ellery  and  others  and  of  said  Smith,  it  is  deemed  proper  and  ex- 
pedient that  the  claim  upon  Chile,  for  the  restitution  thereof,  should 
be  separated  and  distinguished  from  the  other  interests  represented  by 
the  said  T.  H.  Perkins,  and  that  the  same  should  be  prosecuted  by  the 
executors  of  the  said  Ellery  and  the  administrator  of  the  said  Smith, 
representing,  through  said  Ellery  and  said  Smith,  all  the  interests 
connected  with  their  several  invoices  aforesaid. 

And  your  memorialists,  consenting  thereto,  respectfully  represent 
that  the  funds  so  carried  from  San  Bias  to  Canton  and  there  invested 
in  the  purchase  of  goods  in  the  name  of  John  S.  Ellery  and  others 
and  in  the  name  of  said  Smith,  belonged  exclusively  to  citizens  of  the 
United  States,  and  that  no  part  thereof  belonged  to  the  Spanish  house 
of  Abadia  J.  Arism'endi,  as  is  contended  on  the  part  of  Chile,  nor  to 
any  other  Spaniard — ^and  that  the  same  appears  from  the  evidence 
heretofore  filed  in  the  State  Department  under  the  original  memorial 
of  said  T.  H.  Perkins ;  and  in  proof  thereof  they  refer  to  the  report 
of  R.  H.  Gillett,  esquire,  late  »Solicitor  of  the  Treasury,  on  the  files  of 
the  department ;  and  they  also  refer  to  such  further  proofs  accompany- 
ing the  supplementary  memorial  of  said  T.  H.  Perkins,  dated  March 
5, 1853,  as  relate  to  the  claim  of  these  memorialists. 

Wherefore  your  memorialists,  insisting  that  they  are  well  entitled 
to  receive  from  the  republic  of  Chile,  for  the  estates  of  said  Ellery  and 
Smith,  and  all  other  citizens  of  the  United  States  interested  in  the  said 
invoice  of  J.  S.  Ellery  and  others,  or  Jn  the  invoice  of  said  Smith,  such 
proportions  of  the  said  sum  of  seventy  thousand  dollars  and  upwards 
captured,  as  proceeded  from  the  said  invoices,  respectively,  respectfully 
pray  that  this  government  may  be  pleased  to  take  such  measures  as 
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in  its  wisdom  shall  seem  meet,  to  compel  a  speedy  restitution  of  said 
sums  with  interest  from  the  time  of  the  seizure. 

THOMAS  0.  AMORY, 
BENJ.  HUMPHREY, 
Executor's  of  the  will  of  John  S.  Ellery. 
HENRY  FARNAM  SMITH, 
Adm'r.y  de  bonis  non^  on  estate  of  Eliphalet  Smith. 
Boston,  May  28,  1853. 


Supplementary  memorials  to  the  claims  on  Chile  in  the  second  case  of  the 

Macedonian. 

Synopsis  of  the*  additional  proofs  referred  to  in  the  respective  sup- 
plementary memorial  of  T.  H.  Perkins  and  the  executors  of  T.  S. 
EUery  et.  al,,  numbered  in  continuation  from  the  documents  filed  by 
the  claimants  in  1847. 

No.  105.— Letter.— Oeo.  M.  Dexter  to  T.  H.  Perkins,  Boston,  Februr 
ary  1,  1853  ;  sworn  bejore  a  notary  public. 

This  narrates  the  explanations  given  to  the  writer  by  Philip  Mercier, 
in  1831,  of  Arismendi's  alleged  title  to  a  moiety  of  the  brig  Macedo- 
nian, as  derived  from  Mercier. 

[An  original  letter  from  Mercier  is  annexed,  which,  by  comparison 
of  handwriting,  may  serve  to  prove  other  original  letters  from  him 
heretofore  filed. — (See  documents  accompanying  the  memorial  of  T.  C. 
Amory  and  others,  under  the  Peruvian  convention,  marked  E  E,  F  F, 
G  G,  H  H  ;  see  also  evidence  of  his  handwritings  filed  on  the  part  of 
Chile.)] 

No.  \Q&.—Lett&r\—W.  H.  Gardiner  to  T.  H.  Perkins,  Boston,  Jan- 

uary  29,  1853. 

This  is  explanatory  of  circumstances  stated  in  a  letter  from  J.  Mar- 
tin Larranaga  to  Mr.  Carvallo,  filed  by  him,  relative  to  alleged  ad- 
missions of  a  Spanish  title,  and  interest  in  the  claim  on  Chile. 

No.  107. — Letter. — J.  Martin  Larranaga  to  W.  H.  Gardiner,  Boston, 

May  15,  1846. 

This  is  referred  to  in  No.  106,  and  fixes  the  date  of  the  rejection  of 
his  proposals  by  the  claimants  in  Boston. 

No.  108.  -  Certified  copies  from  the  Records  of  the  Probate  Court  for  the 
county  of  Suffolk,  Massachusetts. 

To  show  sundry  applications  of  said  Larranaga,  from  August  31, 
1846,  to  February  8,  1847,  for  letters  of  administration  on  the  estate 
of  Pedro  Abadia,  and  no  decree,  the  suit  being  no  further  prosecuted, 
as  mentioned  in  No.  106. 
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No.  109.— Letter.— W.  H.  Gardiner  to  T.  H.  Perkins,  Boston,  Fdh 

rnary  3,  1853 

This  is  explanatory  of  certein  notes  from- said  Gardiner,  and  from 
Wm.  D.  Sohier,  esq.,  to  J.  M.  Carlisle,  esq.,  of  Washington,  filed  by 
Mr.  Carvallo  as  proof  of  admission  of  the  alleged  Spanish  title  to  a 
moiety  of  the  brig  Macedonian^  with  remarks  on  the  bearing  of  this 
point  in  the  case. 

No.  110. — Affidavit  of  Samuel  Cabot^  with  extracts  annexed ^ from  the 
'  account  books  of  James  dt  Thomas  H.  Perkins,  and  J.  &  T,  H.  Per- 
kins and  Sons,  of  Boston,  and  Perkins  d  Co.,  of  Canton. 

This  affidavit  describes  and  identifies  certain  books  and  papers,  de- 
livered by  the  witness  into  the  custody  of  the  notary,  and  states  that 
the  same  had  recently  been  taken  by  the  witness  from  the  place  of 
keeping,  in  which  he  deposited,  and  had  since  kept,  all  the  books  and 
papers  of  the  several  firms  above  mentioned,  in  1838. 

It  also  authenticates  the  genuineness  of  the  account  books  and  letter 
books,  and  proves  the  handwriting  of  most  of  the  documents,  and 
proves  that  the  annexed  extracts  of  entries  are  true  copies  from  the 
books. 

[The  notary  certifies  that  all  the  books  and  papers  described  in  the 
affidavit  are  delivered  into  his  custody  for  identification,  and  examina- 
tion of  other  witnesses  thereon.] 

No.  111. — Original  Letter. — Eliphalet  Smith  to  James    H.  Perkins, 
Tacna,  April  26,  1821. 

This  letter  refers  to  the  shipment  made  by  Perkins  &  Co.,  at  Can- 
ton, for  their  own  account ;  advises  of  the  blockade  of  Callao ;  the 
landing  of  the  goods  at  Arica  ;  their  removal  to  Tacna ;  partial  sales 
for  Perkins  &  Co.,  amounting  to  $33,000 ;  hopes  to  place  the  money 
on  board  the  United.States  frigate  Constellation,  there  being  no  safety 
there  for  money,  either  on  shore  or  on  board,  unless  protected  by  an 
armed  force. 

[Certified  by  the  notary  to  be  one  of  the  papers  delivered  to  him  by 
S.  Cabot,  esq.,  and  the  handwriting  sworn  to  by  said  Cabot,  No. 
110,  and  by  J.  P.  Cushing,  esq.,  No.  129.] 

No.  112. — Original  Letter, — E.  Smith  to  James  and  Thomas  H.  Per- 
kins, Arequipaj  August  1,  1821. 

This  letter  states  that,  in  consequence  of  the  arrival  at  Arica  of  a 
Chilean  force,  under  Lord  Cochrane,  Smith  was  removing  from  Tacna 
with  his  unsold  goods  and  over  $70,000  of  money,  "  belonging  to 
your  house  and  others,"  when  he  was  overtaken  by  Chilean  troops, 
^nd  his  money  forcibly  taken,  the  officer  receipting  for  the  amount ; 
referring  for  particulars  to  a  more  formal  document  forwarded  to  Mr. 
Ellery.  Has  given  notice  to  Captain  Ridgeley,  of  the  Constellation, 
but  has  little  hopes  that  he  could  do  anything. — (Authenticated  like 
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No.  113. — E.  Smi  h  to  James  and  Thomas  H.  Perkins,  on  one  sheets 
Arequipay  October  25,  1821;  Arequipa^  November  27,  1821;  MaJr- 
liendoj  December  9,  1821. 

Advises  of  further  sales  at  Arequipa,  and  of  shipment  of  part  of  the 
proceeds  on  board  the  Constellatioo,  and  expects  her  arrival  to  receive 
the  residue ;  that  money  is  in  danger,  belong  to  whom  it  may,  and 
that  he  has  determined  to  ship  $30,000,  if  the  Constellation  does  not 
arrive,  on  board  an  English  ship  bound  to  London,  for  their  account; 
considers  money  safer  on  board  any  vessel  than  in  Peru.  The  Con- 
stellation arrives,  and  the  money  is  safely  shipped.  Refers  to  docu- 
ments enclosed  respecting  the  money  taken  at  oitana. — (See  No.  115, 
116.) 

[These  letters  are  authenticated  in  the  same  way  as  No.  111.] 

No.  114. — Original  letters. — Duplicate  of  the  foregoing. 

r Authenticated  as  the  above,  and  further  authenticated  by  the  origi- 
nal ship  mark  and  post  mark.] 

No.  115. — Copy. — Letter  from  Capt.  JSidgeley  to  the  Supreme  Director  of 
Chilcy  Santiago,  October  10, 1821.  Answer  from  the  Minister  of  Mor 
rinCj  Santiago,  October  12,  1821. 

The  letter  communicates  a  sworn  protest  of  Captain  Smith  relative 
to  the  money  taken  declared  to  be  bona  fide  property  of  citizens  of  the 
United  States. 

The  answer  states  that  it  is  transmitted  with  other  documents  to 
the  tribunal  of  prize. 

[The  notary  certifies  thatth  is  is  one  of  the  papers  delivered  to  him 
by  Samuel  Cabot ;  and  it  is  sworn  to  by  said  Cabot  in  his  affidavit 
(No.  110^)  as  a  paper  found  enclosed  in  one  of  the  foregoing  letters 
from  £liphalet  Smith.  It  will  also  be  found  to  correspond  with 
another  copy  of  same  correspondence  transmitted  by  Capt.  Ridgeley  to 
the  Secretary  of  the  Navy,  and  heretofore  filed  in  proof,  being  Nos.  7 
and  8  of  papeis  from  the  file  of  the  Navy  Department.] 


No.   116. — Copy. — Letter  from  Michael  Hagan  to  Eliphalet  Smith, 
Valparaiso,  November  15,  1826, 

This  letter  advises  that  the  writer  (then  United  States  consul  at 
Valparaiso)  had  received  the  papers  forwarded  to  his  predecessor,  Mr. 
Hill,  by  Capt.  Smith,  and,  also,  duplicates  by  Capt.  Ridgely ;  that 
Mr.  Prevost  (a  resident  agent  of  the  United  States)  advised  delay 
because  the  government  of  Chile  was  not  informed  by  its  own  officers 
respecting  the  capture ;  but  that  Captain  Ridgely  had  since  applied 
to  the  supreme  director,  who  determined  to  have  the  case  tried,  and 
that  Lord  Cochrane  had  made  his  reports  ;  promises  to  press  the  claim 
for  restitution,  and  do  all  that  is  possible  to  obtain  it. 

[This  paper  is  identified  and  authenticated  in  the  same  way  as  No. 
115,  and  the  handwriting  of  certain  words  at  the  top  and  bottom  is 
also  sworn  to  by  J.  P.  Cushing  (No.  109)  as  the  handwriting  of  Eli- 
phalet  Smith.] 
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No.  117. — Letter, — Stephen  B.  Howe ^  for  E.  Smith,  to  Jos.  d  Thoa.  H. 
PerkinSy  MoiliendOy  December  10,  1821,  with  copy  of  a  letter  from  E. 
Smith  to  Captain  Bidgdey^  MoUiendOj  December  9,  1821. 

The  first  letter  complains  of  Mr.  Prevost  as  so  prejudicial  in  favor 
of  the  Chileanos  that  he  entirely  forgets  and  neglects  the  interests  of 
his  own  countrymen,  who  would  be  better  off  if  no  such  person  was 
there. 

The  second  letter  requests  Captain  Ridgeley  to  take  charge  of  a  pro- 
test, relating  to  another  act  of  aggression  by  the  Chilean  forces ;  also 
requests  convoy  for  the  Macedonian  to  Lima,  Smith  himself  remaining 
at  Arequipa ;  also  states  that  the  property  in  his  charge  will  be  unsafe 
without  protection,  and  requests  his  return  to  receive  it.  That  which 
is  already  on  board  the  Constellation  to  be  kept  till  further  orders,  &c. 

[This  paper  is  identified  by  the  notary,  and  authenticated  by  S. 
Cabot,  in  the  same  way  as  other  papers  of  which  the  handwriting  is 
unknown.  Howe,  who  writes  for  Smithy  was  his  clerk,  and  a  super- 
cargo, pro  tern.  J  of  the  property  sent  to  Lima,  as  appears  by  the  Peru- 
vian record,  filed  on  the  part  of  Chile,  and  by  letters  from  Smith  to 
Howe,  heretofore  file  d  in  the  case  of  T.  C.  Amory  and  others,  claim- 
ants under  the  Peruvian  convention.] 

No.  lis.— Original  letter.— E.  Smith  to  Jos,  de  Thoa.  H.  Pet  kins,  Vol- 
paraiaoj  April  19,  1822. 

This  letter  advises  of  $61,000  shipped  for  them  on  board  the  Con- 
stellation, proceeds  of  the  goods  shipped  by  Mr.  Cushing  (t.  e.,  Perkins 
&  Co.)  at  Canton,  and  $15,000  on  account  of  Paqua;  also  of  a  report 
that  the  Macedonian  and  cargo,  including  about  $5,000  of  their  Canton 
invoice,  had  been  seized  by  the  patriots  at  Lima. 

[The  notary  certifies  this  to  be  one  of  the  papers  delivered  to  him  by 
Samuel  Cabot.  The  handwriting  is  proved  by  the  affidavits  of  said 
Cabot,  No.  110,  and  of  J.  P.  Cushing,  No.  129.] 

No.  119.— Original  letter.— E.  Smith  to  Jaa.  d  T.  H.  Perkins,  Valpa- 
raiso, April  30,  1852. 

Refers  to  invoice  and  bill  of  lading  of  property  shipped  by  the  Con- 
stellation, and  an  account  current,  as  enclosed;  advises  that  nothing 
has  been  done  by  the  Chilean  government  respecting  the  property 
taken  by  Lord  Cochrane,  nor  will  be  unless  the  United  States  takes  a 
determined  stand,  and  sends  orders  to  Commodore  Stewart  to  oblige 
them  to  refund  it. 

[This  letter  is  identified  and  authenticated  in  the  same  way  as  No. 
118.] 

No.  120.— Originalletter.—E.  Smith  to  Jaa.  d  Thoa.  H.  Perkins,  Voir 
paraiso,  April  30,  1822. 

Refers  to  preceding,  and  encloses  duplicate  bills  of  lading,  &c. 
[Identified  and  authenticated  like  No.  118.] 
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No.  121. — Original  bill  of  lading y  signed  Chas.  O.  Ridgeleyj  yalpa- 

raiso,  April  27,  1822. 

44  pieces  plata  piiia,  T  bars  of  silver,  and  |32,532,  shipped  by  E. 
Smith,  for  account  and  risk  of  Jas.  &  Thos.  H.  Perkins,  on  board 
United  States  frigate  Constellation,  with  a  memorandum  in  the  mar- 
gin signed  by  E.  Smith. 

[The  notary  certifies  this  to  be  one  of  the  papers  delivered  to  him 
by  Samuel  Cabot;  and  it  is  farther  authenticated  by  the  affidavits  of 
Samuel  Cabot,  No.  110,  John  P.  Gushing,  No.  129,* and  George  Bates, 
No.  127.] 

No.   122. — Original  bill  of  lading,  signed  Chas.  G.  Ridgeley^  Valpa- 
raiso, April  27, 1822. 

6  bars  of  gold  and  1  bar  of  silver,  shipped  by  E.  Smith,  for  account 
and  risk  of  Paqua,  to  Jas.  &  Thos.  H.  Perkins,  on  board  United  States 
Irigate  Constellation. 

[Identified,  like  the  preceding,  and  further  authenticated  by  the 
affidavits  of  Samuel  Cabot  (No.  110)  and  George  Bates  (No.  127.)] 

No.  123. — Original  accounts  current  with  Perkins  dt  Co,,  rendered  by 
E.  Smith,  under  dates  MoUiendo^  March  4,  1822,  and  Valparaiso^ 
April  27,  1822. 

In  these  accounts  Perkins  &  Co.  are  debited  with  their  proportion 
of  the  cash  taken  by  order  of  Lord  Cochrane,  and  with  the  amount 
shipped  to  them  by  the  Constellation,  and  credited  with  the  net  sales 
made  in  Peru  for  their  account. 

[The  notary  identifies  this  as  one  of  the  papers  delivered  to  him  by 
S.  Cabot,  and  it  is  further  authenticated  as  an  original,  with  Smith's 
genuine  signature,  by  the  affidavits  of  Samuel  Cabot  (No.  110)  and 
J.  P.  Cushing  (No.  129.)  It  will  also  be  found  to  correspond  with  a 
copy  of  the  same  account  drawn  from  the  account  books  of  Captain 
Smith,  being  No.  91  of  papers  formerly  filed  by  the  claimant,  thus 
corroborating  the  genuineness  and  authenticity  of  that  account  boo'k.] 

No.  124. — Original  bill  of  lading,  signed  (7.  E.  Magee,  dated  Boston, 

October  14,  1822. 

Eight  kegs  and  one  box,  containing  $32,536 ;  shipped  by  J.  and 
T.  H.  Perkins  &  Sons,  on  board  the  brig  Cadet,  bound  for  China,  for 
the  account  and  risk  of  Perkins  &  Co.,  of  Canton. 

[These  are  the  same  dollars  included  in  No.  121.  Identified  by  the 
notary  and  authenticated  by  th6  affidavit  of  Samuel  Cabot,  (No.  110.)] 

No.  125. — Original  bill  of  lading,  signed  G.  E,  Magee,  dated  Bostonj 

October  14,  1822. 

Fifteen  boxes,  containing  $30,000 ;  shipped  as  above,  for  account 
and  risk  of  Messrs.  Perkins  &  Co.,  of  Canton.  These  are  the  proceeds 
of  the  plata  piiia  and  silver  bars,  included  in  No.  121. 

[Identified  and  authenticated,  like  No.  124.] 
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No.  126. — Original  letter,  Charles  G.  Ridgdey  to  T.  JT.  Perkins,  dated 
New  York,  August  8,  1822. 

This  letter  states  that  the  writer  had  claimed  the  money  "last 
stolen  by  Cochrane"  from  the  director  of  Chile  in  November  last,  and 
was  told  that  it  should  be  laid  before  his  admiralty  court ;  and  that 
when  Commodore  Stewart  afterwards  inquired  what  had  been  done, 
he  was  informed  that  Captain  Ridgeley  had  been  made  acquainted 
with  the  circumstances,  which  were  only  as  above. 

The  writer  expresses  his  opinion  that  '*  without  the  interference  of 
our  government  the  money  will  not  be  restored;"  also  states  that 
even  their  great  advocate  and  enthusiastic  admirer,  Judge  Prevost, 
admits  it  was  "  a  most  outrageous  robbery  ;"  doubts  whether  Cochrane 
will  ever  give  Chile  a  dollar  of  the  money,  and  styles  him  ^Hhe  prince 
of  villains." 

[This  paper  is  identified  by  the  notary,  and  authenticated  by  the 
amdavits  of  Samuel  Cabot  (No.  110)  and  George  Bates,  (No.  127.)] 

No.  127 .— Jffldavtt  of  George  Bates,  proving  the  handwriting  of 
Captain  Ridgeley  in  the  foregoing  letter,  (No.  126,)  and  his  signa- 
tures to  the  bills  of  lading,  (Nos.  121  and  122.) 

No.  128  — Affidavit  of  John  Capen,  formerly  a  clerk  and  book-keeper 
fo  James  &  Thomas  H.  Perkins,  and  of  J.  &  T.  H.  Perkins  &  sous, 
identifies  the  books  shown  to  him  by  the  notary  as  genuine  account 
books  and  letter  books  of  said  houses,  and  swears  to  the  entries, 
whereof  copies  are  annexed  to  the  affidavit  of  Samuel  Cabot,  as  true 
entries  made  by  himself  in  said  books  at  the  time  of  their  respective 
dates. 

Also  proves  the  handwriting  of  the  copies  of  invoices  and  letters  in 
the  invoice  books  and  letter  books,  made  partly  by  himself  and  partly 
by  other  clerks  in  the  house. 

States  his  recollection  of  the  receipt  of  the  dollars  and  the  bullion 
by  the  Constellation  on  account  of  shipment  from  Canton  per  Mace- 
donian, of  their  re-shipmont  to  Perkins  &  Co.,  of  Canton,  and  of  the 
news  of  a  heavy  loss  by  a  seizure  of  money  in  South  America,  proceed- 
ing from  that  shipment. 

[The  notary  certifies  that  the  books  shown  by  him  to  the  witness  are 
a  part  of  the  same  books  which  were  placed  in  his  hands  by  Samuel 
Cabot.] 

No.   129. — Affidavit  of  John  P.   Cushing,  a  member  of  the  house  cf 
Perkins  <&  Co.y  of  Canton. 

Refers  to  former  depositions,  and  states  that  he  made  the  shipment 

at  Canton  on  board  the  Macedonian  ;  that  it  was  for  the  sole  account 

■  of  the  house ;  that  no  other  person  had  any  interest  in  it,  and  that  he 

has  no  interest  in  the  pending  claim  on  Chile  by  the  terms  of  his  sK- 

tlement  with  his  former  partners. 

He  identifies  certain  books  shown  to  him  by  the  notary  as  the  orig- 
inal account  books  of  Perkins  &  Co.,  of  Canton,  kept  there  by  him  or 
under  his  direction,  and  authenticates  the  entries  they  contain  as  true 
entries,  made  at  the  time  of  their  dates. 

He  deposes  that  several  shipments  were  made  by  the  house  from 
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Canton  to  Chile  and  Peru,  from  1820  to  1822.  States  the  cost  of  the 
goods  shipped  per  Macedonian  ;  his  receipts  at  Canton,  several  years 
after,  through  J.  &  T.  H.  Perkins,  of  the  remittance  by  the  Constel- 
lation, and  that  this  was  the  only  return  from 'that  shipment,  and  was 
insufiScient  to  pay  cost,  charges  and  ordinary  interest,  the  profits  be- 
ing converted  into  claims  on  Chile  and  Peru  for  proceeds  taken. 

He  examines  and  authenticates  the  origina  entries  in  the  books  of 
Perkins  &  Co  ,  whereof  copies  are  annexed  to  the  affidavit  of  Samuel 
Cabot ;  shows  whence  the  goods  comprising  the  shipment  came,  pur- 
chased with  funds  of  the  house,  and  consigned  to  Smith  for  sale, 
nobody  else  being  known  to  them  in  the  transaction  and  no  connexion 
in  the  business  being  made  or  authorized  with  any  merchant  of 
Chile  or  Peru. 

States  also,  that,  fearing  Lord  Cochrand's  depredations,  he  directed 
insurance  in  Boston  against  all  risks,  but  was  advised  that  it  could 
not  be  got  at  any  reasonable  rate. 

He  examines  the  letters  and  other  papers  shown  to  him  by  the 
notary,  (being  the  same  above  set  forth,)  and  proves  the  handwriting 
of  those  which  purport  to  be  written  or  signed  by  Captain  Smith. 
Also  identifies  his  handwriting  in  certain  words  in  the  copy  of  Hogan's 
letter,  as  above. 

He  also  states  that  the  original  letters  which  are  copied  in  the 
letter  books  of  Perkins  &  Co.  were  written  by  himself,  at  Canton,  at 
or  about  the  times  of  their  respective  dates. 

[Tlie  notary  certifies  that  the  books  and  papers  shown  by  him  to 
the  witness,  and  referred  lo  in  his  affidavit,  are  a  part  of  the  same 
which  were  delivered  to  him  by  Samuel  Cabot.] 

No.  130. — ^^  Invoice  of  merchandise  shipped  by  Perkins  &  Co.  on  hoard 
the  American  brig  Macedonian^  E.  Smithy  master ^  bound  on  a  trading 
voyage  in  the  Pacific  ocean,  being  for  the  sole  account  and  risk  of  the 
shippers,  who  are  native  citizens  of  the  United  States  of  Amenca,  and 
consigned  to  the  said  Captain  E.  Smith  for  sales  and  returns." 

Supported  by  the  affidavit  of  Charles  F.  Simmons  that  this  is  a 
true  extract  from  a  book  shown  to  him  by  the  notary  as  the  invoice 
book  of  Perkins  &  Co.,  of  Canton. 

[The  notary  certifies  that  the  book  referred  to  by  this  witness  is 
one  of  the  books  delivered  to  him  by  Samuel  Cabot,  and  the  same 
which  is  identified  by  John  P.  Cushing  as  the  original  invoice  book 
of  Perkins  &  Co.,  of  Canton. 

The  copy  now  made  from  said  book  will  be  found  to  correspond 
with  a  paper  formerly  filed  with  the  original  memorial  of  T.  H.  Per- 
kins, (being  No.  4  of  that  file,)  and  then  proved  by  J.  P.  Cushing  to 
be  the  original  invoice.] 

No.  131. — Extracts  from  the  invoice  book  of  J.  dk  P.  H,  Perkins^ 
marked  "  Invoice  inward  E,'* 

1.  An  exact  transcript  of  the  foregoing  invoice,  as  taken  from  the 
books  of  Perkins  &  Co.,  of  Canton. 

2.  An  '^Invoice  of  dollars  and  bullion,  shipped  by  E.  Smith,  on 
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board  the  United  States  frigate  Constellation,  Charles  Or.  Bidgelej, 
esq.,  commander,  on  account  and  risk  of  Messrs.  James  &  Thomas 
H.  Perkins,  merchants,  of  Boston,  and  to  them  consigned."  Amount, 
|61,143  20.     Dated  Valparaiso,  April  27,  1822. 

3.  Invoice  of  gold  and  silver  shipped  as  above,  on  account  of  Mr. 
Paqua,  Hong  merchant  in  Canton,  and  consigned  to  Messrs.  James  & 
Thomas  H.  rerkins,  merchants,  of  Boston. 

Same  date,  amount  |16,2S8  06. 

Supported  bj  the  affidavit  of  Charles  F.  Simmons,  that  these  are 
true  extracts,  made  by  him  from  a  book  shown  to  him  by  the  notary, 
as  the  invoice  book  above  named. 

[The  notary  certifies  that  the  book  r«ferred  to  by  the  witness  is 
one  of  the  books  delivered  to  him  by  Samuel  Cabot,  and  identified  in 
the  affidavits  of  said  Cabot,  No.  110,  and  John  Capen,  No.  128.] 

No.  132. — Joint  certificate  of  Abbott  Lawrence,  etal.y  sworn  by  them 
respectively  be/ore  the  notary. 

This  certificate  states  that  they,  as  merchants  of  Boston,  had  ex- 
amined a  number  of  account  books  shown  to  them  by  the  notary, 
purporting  to  be,  in  part,  books  of  Perkins  &  Co.,  of  Canton,  and,  in 
part,  books  of  J.  &  T.  H.  Perkins,  and  J.  and  T.  H.  Perkins  &  Sons, 
of  Boston,  plainly  distinguishable  as  such,  and  appearing  to  be  au- 
thentic merchants'  account  books,  systematically  kept. 

That  the  books  make  it  appear  to  any  person  conversant  with 
accounts,  that  a  shipment  was  made  at  Canton,  to  the  amount  of  about 
|54,000,  in  October,  1820,  on  board  the  brig  Macedonian,  by  Perkins 
&  Co.,  from  their  own  funds,  and  for  their  own  account,  and  that  do 
other  party  was  interested  therein;  that  the  only  return  from  said 
shipment  was  a  remittance  of  specie  and  bullion  by  the  frigate  Con- 
stellation, to  James  and  T.  H.  Perkins,  of  Boston,  for  the  account  of 
Perkins  &  Co.  of  Canton ;  that  J.  &  T.  H.  Perkins  &  Sons,  of  Boston, 
as  agents,  remitted  the  dollars  and  proceeds  of  the  bullion  by  the 
Cadec,  to  Canton;  that  they  were  there  received  by  Perkins  &  Co.| 
and  entered  in  their  books  as  a  return  from  the  shipment  per  Macedo- 
nian, and  that  the  balance  of  the  adventure  per  Macedonian  was 
carried  in  their  books  to  profit  and  loss,  and  the  account  closed.  May 
30,  1824.  That  if  any  other  person  had  been  interested  in  the  ship- 
ment, returns,  profit,  or  loss,  books  so  kept  must  have  shown  the  fact; 
that  the  house  and  its  members  enjoyed  the  highest  character  for 
mercantile  integrity  and  honor ;  that  Samuel  Cabot  and  others  named, 
whose  affidavits  or  other  written  statements  are  now  or  have  formerly 
been  filed  in  the  case,  are  all  respectable  persons,  whose  statements 
of  facts  known  to  them  may  be  relied  on ;  that  they  have  no  connexion 
with  any  of  the  persons  named,  nor  any  sort  of  interest  in  any  claim 
on  Chile,  nor  knowledge  of  the  transactions,  except  as  derived  from 
the  books.  But  the  books  show  conclusively  to  persons  skilled  in 
accounts: 

1st.  That  the  transactions  recorded  are  real. 

2d.  That  there  is  no  possibility  of  interpolation  of  entries  relative 
to  the  shipment  per  Macedonian. 
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That  they  have  directed  their  attention  particularly  to  this,  being 
told  of  suggestions  that  the  invoice,  bill  of  lading,  &c.,  formerly  filed 
in  the  case,  may  either  have  been  made  at  the  time  as  a  cover  to  pro- 
tect the  interest  of  some  other  party,  or  fabricated  afterwards  for  the 
purpose  of  malting  out  a  claim  ;  both  of  which  suppositions  are  clearly 
negatived  by  an  inspection  of  the  books. 

The  entries  of  Perkins  &  Co.  made  at  Canton  correspond  with  each 
other,  and  with  the  copy  of  the  invoice  in  their  own  invoice  book. 
These  could  have  been  made  only  at  the  time  of  their  date.  The  copy 
in  said  invoice  book  corresponds  with  a  subsequent  copy  made  at 
Boston  in  the  invoice  book  of  J.  &  T.  H.  Perkins.  The  copy  recently 
made  therefrom  by  Mr.  C.  F.  Simmons  (No.  130)  corresponds  with 
the  book.  If  this  copy  should  be  found  to  correspond  also  with  the 
paper  now  at  Washington,  and  filed  many  years  since  as  original,  it 
completes  the  demonstration. 

[The  notary  certifies  that  the  books  examined  by  these  witnesses 
are  the  same  books  which  were  placed  in  his  custody  by  Samuel  Cabot, 
and  which  are  identified  and  sworn  to  by  said  Cabot,  (No.  110^)  John 
Capen,  (128,)  John  P.  Gushing,  (No.  129,)  and  Charles  F.  Simmons, 
(Nos.  130  and  131.)] 

No.  133. — Extracts  from  the  letter  hooka  of  J.  &  T,  H.  Perkins,  of 
Boston^  containing  their  letters  to  Perkins  dc  Co.,  of  Canton. 

These  private  and  confidential  letters,  from  the  house  in  Boston  to 
the  house  in  Canton,  show  the  progress  of  the  views  of  the  writers, 
and  the  information  they  had  concerning  commerce  with  South 
America  ;  and  the  condition  of  the  Spanish  colonies  from  1818  to 
1824  ;  the  extent  of  the  trade  carried  on  from  the  United  States  to 
those  colonies  ;  the  particular  adventures  in  which  they  were  inte- 
rested ;  the  advices  received,  and  the  contemporaneous  statement  of 
many  facts  corroborating  the  testimony  of  witnesses  in  the  case,  and 
otherwise  throwing  light  on  it. 

The  earlier  letters  discourage  any  shipments  to  the  South  American 
colonies.  The  letters  of  January  10,  and  of  February  3  and  February 
8,  1821,  (after  the  writers  were  advised  of  several  shipments  to  Chile, 
but  before  they  had  heard  of  shipment  per  Macedonian,)  show  the 
opinion  entertained  at  Boston  of  Lord  Cochrane,  the  notoriety  of  his 
depredations,  and  the  impossibility  in  consequence  of  getting  in- 
surance, as  requested  by  the  house  at  Canton,  against  all  risks. 

They  also  report  news  that  the  monopoly  of  the  Philippine  company 
was  done  away,  and  express  the  opinion  that  vessels  bound  to  Chile 
with  valuable  property  are  in  as  much  danger  as  those  bound  to  Lima, 
from  the  freebooters  of  the  time. 

The  letters  of  May  16  and  June  23, 1821,  express  fears  for  the  safety 
of  the  Macedonian,  and  an  opinion  that  in  Peru  property  is  no  safer 
on  land  than  at  sea. 

The  letter  of  October  19,  1821,  reports  the  first  news  that  Smith 
had  lost  $70,000,  erroneously  supposed  to  have  been  taken  on  the  way 
from  Lima  to  his  vessel. 

The  letter  of  March  28, 1822^  reports  that  .Smith  was  expecting  to 
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put  money  on  board  the  frigate  Constellation,  and  liad  already  placed 
a  part  of  his  funds  there.  Also  alludes  to  an  unexpected  recognitioa 
of  the  South  American  republics — insurance  against  aU  risks  still  out 
of  the  question. 

The  letter  of  April  26,  1822,  corrects  the  report  from  China,  that 
Smith  had  $125,000  taken,  and  says  it  was  only  |70,000 ;  thinks 
Perkins  &  Co.  may  get  out  without  loss. 

Letters  of  May  24,  May  29,  July  8,  July  16,  July  29, 1822,  contein 
news  from  the  Macedonian.  A  remittance  expected  by  the  Constella- 
tion ;  hope  to  get  off  without  loss  ;  have  bills  of  lading  of  th3  specie 
.shipped  for  Perkins  &  Co.,  and  for  Paqua. 

Letter  of  September  22,  1822,  announces  intention  to  ship  by  the 
Cadet  the  specie  received  by  the  Constellation  for  Perkins  &  Co., 
being  so  much  saved  out  of  the  ruins. 

Letter  of  October  11,  1822,  encloses  invoice  and  bill  of  lading. 

Letter  of  September  8, 1823,  alludes  to  the  forbearing  policy  of  the 
United  States  to  the  South  American  republics,  and  reluctance  to 
apply  forcible  remedy  for  the  admitted  injuries  to  our  commerce. 
Also  cites  a  precedent,  which  may  be  used  in  answer  to  the  defence  of 
prescription,  now  set  up  by  Chile. 

Letters  of  November  18,  1823,  and  May  15,  1824,  allude  to  the 
former  losses  sustained  by  their  South  American  adventures. 

[The  foregoing  are  sworn  to  by  Captain  Charles  F.  Simmons  as  true 
extracts  from  the  books  shown  to  him  by  the  notary  as  the  letter 
books  of  J.  &  T.  H.  Perkins,  and  T.  H.  Perkins,  liquidator,  contain- 
ing their  letters  to  Perkins  &  Co.,  of  Canton  ;  and  the  notary  certifies 
that  the  books  referred  to  by  said  Simmons  are  a  part  of  the  boob 
delivered  to  the  notary  by  Samuel  Cabot,  and  identified  by  the  affida- 
vits of  said  Cabot  (No.  110)  and  of  John  Capen,  (No.  1,281.)] 

No.  134\ — Extracts  from  the  letter  hooka  of  Perkins  &  Co,y  of  Canton. 

These  letters  are  the  counterpart  of  the  preceding,  showing  what 
was  said  and  done  by  the  house  in  Canton  relative  to  shipments  to 
South  America,  upon  what  state  of  information,  and  what  advices 
concterning  them  were  received  there. 

The  letter  of  April  17,  1820,  to  the  house  in  Boston,  announces  an 
intention  to  commence  a  series  of  shipments  to  the  west  coast  of  South 
America,  by  several  vessels,  named,  to  the  amount  of  $20,000  each, 
and  requests  insurance  to  be  made  in  Boston  at  a  fair  premium.  This 
was  founded  on  direct  information  of  favorable  markets  in  Chile  and 
Peru,  and  that  American  vessels  were  allowed  to  sell  their  cargoes  at 
Lima,  and  to  carry  on  the  coasting  trade  between  Chile  and  Peru ;  that 
there  was  little  doubt  that  the  ports  of  Peru  would  be  found  open, 
and  that  no  China  goods  had  been  sent  there  by  the  Spanish  oompanj 
(the  Philippine  company)  for  several  years  back. 

The  letter  of  April  22,  1820,  repeats  the  information  that  the 
^^  royalists  as  well  as  patriots  suffer  American  vessels,  as  well  as  all 
others,  to  trade  at  their  ports,"  and  names  very  hi^h  prices  of  Chinese 
good;^  as  actually  obtained  in  Chile  at  the  last  advices. 

The  letter  of  May  9, 1820,  reports  fiirther  advices,  and  that,  in  con- 
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sequence,,  tlie  writer  had  concluded  to  increase  their  shipments,  hy 
three  vessels  named,  to  $30,000  each,  requesting  insurance  against  all 
risks  if  the  premium  is.  reasonable  ;  otherwise,  against  sea  risks  only. 
The  writer,  upon  his  information,  estimating  the  real  risk  as  small, 
and  repeating  that  the  ports  of  Peru  will  be  found  open  to  foreigners. 

The  letter  of  September  27,  1820,  referring  to  former  advices,  spe- 
cifies the  amounts  shipped  by  each  of  the  three  vessels  before  named, 
in  all  about  $90,000,  and  adds  :  **  We  shall  also  ship  by  the  Mace- 
donian, Captain  Smith,  to  sail  for  Peru  in  ten  or  fifteen  days,  about 
f  46,000,  or  perhaps  $50|000,  which  you  will  also  please  have  in- 
sured.'^ 

The  letter  of  October  9,  1820,  is  a  copy  of  the  letter  of  instructions 
to  Captain  Smith,  covering  invoice  and  bill  of  lading,  amounting  to 
$54,086  46,  and  promises,  if  the  further  prosecution  of  the  trade 
should  be  found  "  perfectly  secure,"  to  adventure  again  on  an  ex- 
tended scale. 

[The  original  of  this  letter  was  heretofore  filed  with  the  memorial 
of  T.  C.  Amory  and  others,  under  the  Peruvian  convention,  being 
marked  P,  in  said  file.] 

The  letter  of  October  19,  1820,  to  the  house  at  Boston,  advises  of 
this  and  the  preceding  shipments,  trusting  insurance  has  been  made ; 
has  little  doubt  these  adventures  will  be  profitable,  particularly  that 
by  the  Macedonian,  as  the  Philippine  company  had  endeavored  in  vain 
to  forward  a  cargo  amounting  to  $400,000,  which  had  been  prepared 
three  years. 

The  letter  of  October  27,  1820,  advises  of  Paqua's  shipment,  and 
requests  insurance  for  him 

June  25, 1821. — No  intelligence  yet,  but  thinks  of  sending  another 
shipment. 

July  15,  1821. — None  of  the  vessels  having  returned,  begins  to 
apprehend  that  Lord  Cochrane  may  have  pressed  their  men.  *'  If 
Cochrane  has  a  blockading  squadron  off  Lima,  the  Macedonian  will 
run  some  risk,  although  Smith  intended  to  proceed  to  some  other  part 
of  the  coast  for  information  in  the  first  instance."  Had  learned  that 
insurance  against  all  risks  could  not  be  had  in  Boston  at  any  reason- 
able rate  ;  should  not  have  shipped  more  than  $10,000  bjr  each  ves- 
sel, if  he  had  so  supposed. 

July  29,  1821. — Had  heard  from  the  other  vessels,  and  the  Mace- 
donian spoken.  Lima  blockaded.  Accounts  of  markets  and  pros- 
pects less  favorable.  ^^  It  appears  that  the  risk  of  going  to  any  other 
port  except  Lima  is  very  trifling." 

November  11,  1821. — Preparing  a  shipment  to  Valparaiso;  fears 
some  accident  to  th6  Macedonian,  or  she  would  have  been  here  before 
this  time. 

November  23, 1821.— A  report  from  Chile  that  $125,000  of  the 
Macedonian's  money  had  been  captured  by  Lord  Cochrane  at  Arica. 

December  17, 1821. — Orders  to  Captain  Pearson,  bound  to  Chile. 

October  10, 1822. — Kemittance  received  from  some  of  the  shipments. 
No  letter  from  Smith.  **  Report  says  he  would  probably  recover  the 
property  taken  by  Lord  Cochrane." 

December  15^  1822. — Had  heard  of  the  remittance  from  Smith  to  the 
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house  at  Boston,  and  hopes  the  business  will  terminate  more  favorably 
than  was  apprehended. 

June  25,  1823. — Acknowledges  receipt  by  the  Cadet  of  the  specie 
sent  from  Boston,  representing  the  remittance  from. Smith  by  the 
United  States  frigate  Constellation. 

[The  foregoing  are  sworn  by  Charles  F.  Simmons  to  be  true  extracts 
from  the  books  shown  to  him  by  the  notary  as  letter  bodks  of  Perkins 
&  Company,  of  Canton  ;  and  the  notary  qertifies  that  the  books  so 
shown  are  part  of  the  books  placed  in  his  custody  by  Samuel  Cabot, 
and  described  in  his  affidavit  (No.  110),  and  identified  by  John  P. 
Cushing  (No.  129),  as  original  letter  books  of  his  house.] 


Boston,  January. 29 ^  1853. 

Dear  Sik  :  I  have  read  with  attention  the  letter  of  Mr.  J.  Martin 
Larraiiaga  e^ddressed  to  Mr.  Carvallo,  and  filed  by  him.  as  evidence 
against  your  pending  claim  in  Chile,  and  I  do  not  think  it  a  paper  of 
much  importance. 

It  contains  a  narration  respecting  persons  and  occurrences  in  Sonth 
America,  which  the  writer  claims  to  have. had  personal  knowledge  of; 
but  the  statements  are  either  undisputed  or  immaterial,  or  founded 
evidently  upon  mere  hearsay  and  inference,  contradicted  by  better 
evidence. 

Probably  the  letter  is  chiefly  valued  by  Mr.  Carvallo  for  its  state- 
ment of  Mr.  Larraiiaga's  intercourse  with  persons  in  Boston  several 
years  ago.  But  in  relation  to  that,  its  value  lies  more  in  the  coloring 
than  in  any  important  fact  stated. 

As  to  the  alleged  interviews  with  the  late  Mr.  EUery  and  with 
**  Smith's  executor,"  (meaning,  I  suppose,  the  late  Mr.  Farnum, 
who  administered  on  Smith's  estate,)  I  have,  of  course,  no  personal 
knowledge.  Nothing  can  be  more  improbable  than  that  either  of 
those  gentlemen  should  have  admitted,  directly  or  indirectly,  the 
reality  of  Mr.  Larranaga's  pretensions.  I  have  no  idea,  for  instance, 
that  either  of  them  ever  said  that  he  had  '* a  common  interest"  with 
them.  This  is  some  matter  of  inference  stated  as  if  it  were  their 
language,  and  founded,  perhaps,  upon  the  intimation  of  some  wish  on 
their  part  that  he  might  pursue  his  asserted  rights  in  a  quiet  way, 
apprehending,  as  they  naturally  might,  that  publio  proclamation  of 
a  pretended  Spanish  interest  in  the  American  claims  on  Chile,  might 
tend  to  create  embarrassment  and  delay,  and  to  cause  them  additional 
trouble.  This,  divested  of  its  coloring,  seems  to  rae  the  whole  sub- 
stance of  the  statement  concerning  conversations  with  those  gentlemen. 

My  own  intercourse  with  Mr.  Larraiiaga  was  substantially  as  fol- 
lows: 

He  first  called  upon  me,  in  company  with  another  foreigner,  I  think 
in  the  latter  part  of  November,  1845,  It  was  not  late  after  the  death 
of  the  late  Mr.Ellery,  and  some  time  before  the  arrival  of  Mr.  Car- 
vallo in  this  country  as  minister  from  Chile — of  coarse,  before  we  had 
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become  acquainted  with  the  grounds  upon  which  Chile  resists  pay- 
ment of  the  pending  demand  upon  her.  He  spoke  no  English  and  I 
no  Spanish.  His  companion,  who  acted  as  interpreter,  I  believe  was 
a  Frenchman.  Of  course  our  intercourse  was  not  very  profitable. 
All  I  learned  at  this  interview  was  that  he  had  been  holding  some 
conversations  with  the  late  Mr.  Ellery  about  some  business  connected 
with  the  old  voyages  of  the  brig  Macedonian  in  South  America,  and 
that,  for  some  reason  or  other,  he  esteemed  the  death  of  that  gentle- 
man a  great  misfortune  to  him.  He  said  he  had  since  endeavored  to 
converse  with  you  on  the  same  subject,  but  that  you  had  declined  hear- 
ing him,  and  referred  him  to  me  as  your  lawyer ;  for  which  reason  he 
thought  it  would  be  better  for  him  to  communicate  through  his  lawyer. 
This  I  recommended  him  to  do  by  all  means^  and  so  our  interview 
terminated. 

He  called  upon  me  again  about  the  middle  of  December,  1845,  and 
handed  me  a  letter  from  J.  M.  Carlisle,  esq.,  of  Washington.  From 
this  I  learned  that  Mr.  L.  claimed  to  represent,  by  a  derivative  title, 
the  former  Spanish  house  at  Lima  of  Abadia  and  Arismendi ;  and 
that  by  reason  of  transactions  between  that  house  and  Captain  Smith, 
of  the  Macedonian^  some  thirty  years  ago,  he  conceived  himself  to  be 
entitled  to  sums  of  great  magnitude,  as  due  to  him  from  somebody^ 
and  it  seemed  to  be  taken  for  granted  that  they  must  be  due  from  you. 
The  rights  asserted  were :  1st,  a  specific  interest  in  all  sums  recovered^ 
or  to  be  recovered,  from  Chile,  for  moneys  taken  from  Smith  by  Lord 
Cochrane  in  1819.  This  was  said  to  rest  upon  an  assignment  or 
pledge  from  Smith  subsequent  to  the  capture.  2d,  a  specific  interest 
in  the  claims  then  pending  against  Peru  and  Chile  tor  seizure  and 
confiscations  in  1821-'22^  of  the  brig  and  proceeds  of  cargo,  including 
the  $70,000  taken  by  the  Chileans  at  Sitana.  This  was  stated  to  arise 
from  an  asserted  ownership  of  one-half  of  the  brig,  and  an  asserted 
ownership  of  some  part  of  the  funds  embarked  in  the  Canton  voyage. 
3d,  an  alleged  indebtedness  of  large  amounts  from  other  parties  inter- 
ested in  the  voyage  for  large  advances,  said  to  have  been  made  in  the 
course  of  the  business.  In  all,  the  claims  as  I  computed  them^ 
amounted,  with  simple  interest,  to  somewhere  about  $350,000.  The^ 
further  suggestion  of  the  letter  was,  that  a  caveat  would  be  filed  iu 
the  Treasury  Department  at  Washington  to  arrest  the  moneys  com- 
ing from  Chile  until  a  decree  should  be  obtained  in  chancery  establish* 
ing  the  alleged  title,  unless  the  parties  should  come  to  some  amicable 
arrangement,  which  the  writer  had  advised  his  client  to  attempt. 

After  reading  this  letter  I  informed  Mr.  Larranaga  that  thebusinesff 
mentioned  in  it  was  wholly  new  to  me,  and  that  I  knew  nothing  about 
the  ancient  transactions  in  South  America  to  which  it  referred,  but 
that  I  was  quite  ready  to  hear  anything  he  had  to  say  or  examine  any 
papers  he  might  be  disposed  to  show.  He  answered  me  that  he  was 
fully  prepared  with  all  requisite  proofs  to  substantiate  the  statements 
of  the  letter.  It  appeared,  however,  that  the  papers  he  referred  to 
were  in  Spanish,  and  I  told  him  that  his  first  step  must  be  to  get  them 
accurately  translated.     This  ended  our  first  interview. 

Two  or  three  weeks  after  he  called  again,  in  company  with  a  stranger 
to  me,  by  the  name  of  Tracey,  who  talked  very  volubly,  and  di»- 
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played  a  namber  of  Spanish  documentSi  oocasioDallj  reading  a  sen- 
tence here  and  there  into  English,  with  many  assurances  that  the 
papers  entirely  made  out  the  case.  It  was  added  that  the  Chilean  gov- 
ernment had  already  been  buying  up  evidence  in  Peru,  and  would  be 
ready  to  pay  a  great  sum  for  the  possession  of  these  documents.  I  in- 
formed Mr.  Larraiiaga  that  I  could  not  undertake  to  form  any  opinion 
on  the  merits  of  his  case  by  hearing  a  few  sentences  read  in  thiit  hasty 
way ;  and  I  repeated  my  advice  to  him  to  get  his  papers  properly 
translated  ;  at  least  if  he  wished  me  to  look  at  them. 

Thus  ended  another  interview. 

Some  time  after  he  brought  to  me  a  number  of  papers  in  English. 
These  I  examined  as  soon  as  other  engagements  would  permit,  bnt 
found  them  to  be  such  miserable  English  as  could  not  be  relied  upon 
for  an  intelligent  translation  of  any  original  document.  So  far  as 
their  meaning  could  be  gathered  they  seemed  to  me  to  amount  to  very 
little,  either  as  proof  or  explanation  of  the  case  stated.  It  was  appa- 
rent, however,  that  in  order  to  understand  the  case,  and  the  bearing 
of  any  isolated  document,  it  was  necessary  to  have  a  minute  knowledge 
of  many  facts  and  circumstances  concerning  Captain  Smith's  transac- 
tions in  South  America.  This  I  did  not  possess.  On  the  contrary,  I 
was  at  that  time  entirely  ignorant  of  them  ;  nor  did  I  find  that  you 
were  able  to  give  me  the  required  information  ;  and  both  EUery  and 
Smith  being  dead  I  knew  not  where  to  look  for  it.      Thus  no  great 

{)rogress  was  made  in  learning  the  merits  of  Mr.  Larranaga's  very 
arge  pretensions,  until  the  arrival  here,  early  in  March,  1846,  of  Mr. 
Carlisle,  of  Washington. 

This  gentleman  I  find  to  be  an  intelligent  lawyer,  well  versed  in 
the  Spanish  language,  familiar  with  Mr.  Larranaga's  papers,  and 
abundantly  able  to  state  his  client's  case  with  the  best  effect.  In 
familiarity  with  some  parts  of  the  case  he  had  altogether  the  advantage 
of  me ;  but  I  soon  learned  from  him  what  the  questions  were  and 
upon  what  their  solution  must  depend.  After  several  interviews,  and 
much  discussion  upon  the  probable  meaning  and  effect  of  the  several 
pieces  of  evidence  shown  or  stated  to  me,  I  signified  to  Mr.  Carlisle 
that,  with  so  little  information  as  I  possessed  in  the  subject,  I  could 
not  see  my  way  to  admit,  or  to  advise  you  to  admit,  pretensions  of 
such  magnitude  concerning  many  other  persons  quite  as  much  as  they 
did  you.  Thus,  I  supposed,  had  terminated  the  negotiation,  and  Mr. 
C.  took  leave  of  me,  as  intending  to  return  immediately  to  Washing- 
ton, proposing,  as  I  understood,  to  take  the  steps  which  had  been  in- 
dicated in  his  letter. 

But  I  soon  after  received  a  note  from  him,  saying  that  he  had  com- 
municated to  his  client  the  result  of  our  conversations,  and  wished, 
before  leaving  this  city,  another  short  interview  ior  the  purpose  of 
saying  a  word  or  two  that  good  faith  seemed  to  require.  This  inter- 
view was  held,  and  the  substance  of  the  communication  then  made  to 
me  was,  that  bis  client  was  quite  indignant  at  our  unwillingness  to 
admit  the  justice  of  his  claims  ;  that  he  would  not  be  content  with 
simply  instituting  a  suit  to  establish  his  rights,  but  declared  his  inten- 
tion of  disclosing  to  the  Chilean  minister,  who  it  was  said  was  ex- 
pected,  such  proofs  of  Spanish  title  in  the  property  captured  by  th 
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ChileaiiB  as  would  completely  destroy  the  American  claims  ;  a  course 
which  Mr.  Carlisle  said  it  would  not  he  in  his  power  to  prevent,  hat 
which  he  thought  it  his  duty  to  make  known  to  me  hefore  leaving  the 
city,  as  he  proposed  to  do  hy  the  next  morning  train. 

In  discussing  this  subject  I  gave  Mr.  Carlisle  to  understand  that  I 
did  not  see  how  his  client  would  advance  his  own  interests  in  that 
way;  that  I  did  not  believe  the  Chilean  minister  would  think  it  expe- 
dient or  proper  to  expend  any  considerable  sum  in  buying  up  evidence ; 
nor,  if  he  should,  that  it  was  in  the  power  of  Mr.  Larraflaga  to  do 
more  than  create  delay  by  raising  doubts  and  questions  about  Spanish 
interest  which  it  might  cost  the  parties  some  time  and  trouble  to  dis- 
pel ;  that  his  client,  as  the  representative  of  a  Spaniard,  could  certainly 
recover  nothing  against  Chile  himself,  and  that,  for  aught  I  could  see^ 
his  wist* St  course  would  be,  if  he  had  confidence  in  his  own  pretensionSi 
to  await  patiently  the  end  of  the  Chilean  mission  and  to  allow  the 
Americans  to  recover  their  claims,  since  his  only  chance,  if  he  had 
any,  would  be  against  the  Americans  themselves,  through  whom  he 
asserted  a  derivative  title. 

It  was  conversation  of  this  nature,  not  with  Mr.  Larraiiaga  himself, 
but  with  his  counsel,  at  this  and  subsequent  interviews,  to  which, 
upon  the  report  of  his  counsel,  Mr.  Larraflaga  refers  when  he  says 
that  I  ^*  recommended  to  him,  as  essential  to  the  interests  of  both 
parties,  not  to  take  any  hostile  step  which  would  be  prejudicial  to 
any  of  them,"  and  that  I  uniformly  insisted  ''that  he  should  await 
the  result  of  your  (t.  e.,  Mr.  Carvallo's)  mission." 

A  little  reflection,  after  Mr.  Carlisle  had  left  me,  on  the  nature  and 

£robable  object  of  Mr.  Larraflaga' s  threat  led  me  to  send  a  note  to 
[r.  Carlisle  to  the  effect  that  I  thought  you  would  save  his  client  the 
trouble  he  proposed  to  take  by  communicating  to  the  Secretary  of 
State  yourself  what  his  pretensions  were,  and  requesting  the  Secretary 
to  communicate  them,  if  he  should  think  proper,  to  the  Chilean  min- 
ister. This  produced  another  note  from  Mr.  Carlisle,  to  say  that  he 
had  postponed  his  journey  to  Washington  for  a  few  hours,  and  woald 
like  to  see  me  once  more. 

At  the  interview  which  followed  the  expediency  for  all  parties  of 
coming  to  some  compromise  was  urged  upon  me  by  Mr.  Carlisle  with 
much  earnestness  and  apparent  conviction.     I  objected  that  the  mere 
magnitude  of  his  client's  demands  seemed  to  present  an  insuperable 
obstacle,  as  it  must  take  a  much  larger  sum  to  satisfy  them  than  par- 
ties here  would  be  willing  to  talk  about.     But  I  was  told,  in  answer, 
that  notwithstanding  the  large  sums  spoken  of  Mr.  Larrafiaga  might 
probably  be  induced  to  accept  some  twenty  or  thirty  thousand  dollars 
for  an  effectual  release  of  all  adverse  claims  and  a  surrender  of  all 
his  papers.     In  answer  to  this  I  explained  to  Mr.  Carlisle  your  posi- 
tion ;  that  he  was  mistaken  in  supposing  you  to  be  personally  liable 
for  debts,  if  any  were  due,  on  account  of  the  old  business  of  the  Mace- 
donian ;  that  you  were  no  partner  of  Mr.  Ellery,  but  a  mere  shipper 
of  goods  by  his  vessel,  and  had  nothing  to  do  with  the  general  conduct 
of  any  of  her  voyages  ;  and  that  Smith  was  no  agent  of  yours,  except 
per  the  sale  of  your  Canton  goods ;  that  your  great  interest  was  m 
the  pending  claims  on  Chile  and  Peru ;  that  this  proceeded  entirely 
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from  an  independent  shipment  of  goods  made  by  your  own  house  at 
Canton ;  and  that  it  was  quite  in  vain  for  Mr.  Larranaga  to  pre- 
tend to  any  interest  in  your  shipment,  since  you  knew  to  the  ooa- 
trary,  and  would  never  pay  one  dollar  to  get  rid  of  any  claim  that  he 
might  set  up  against  it ;  that  as  to  the  claim  which  had  been  already 
adjusted  by  Chile  and  was  in  progress  of  payment,  representing  the 
original  outward  cargo,  or  some  part  of  it,  carried  from  Boston,  your 
personal  interest  in  that  was  a  very  small  one ;  that  you  were  acting 
under  a  power  of  attorney  from  a  large  number  of  persons  who  were 
shippers  under  contracts  with  EUery ;  and  that  the  extent  of  your 
authority  was  to  receive  and  distribute  their  money,  so  that  even  if 
you  should  see  a  degree  of  probability  in  Mr.  Larrailaga's  pretensions, 
you  could  not  undertake  to  extinguish  them  by  paying  away  the 
money  of  others  without  their  order  or  assent,  and  had  not  sufficient 
motive  of  personal  interest  to  advance  any  considerable  sum  on  your 
own  account,  or  at  you  own  risk ;  that  the  idea  of  compromise,  there- 
fore, seemed  to  be  out  of  the  question,  unless  it  were  made  a  case  of 
contribution  from  numerous  parties;  and  that  since  I  represented 
none  of  the  parties  except  yourself,  it  was  useless  to  talk  with  me 
about  any  such  compromise. 

This  conversation  led  to  a  proposal  from  Mr.  Carlisle,  that  since  he 
was  unacquainted  with  the  parties,  and  resided  at  a  distance,  I  should 
consent  to  see  some  of  those  who  had  the  largest  interest,  and  to  look 
further  into  the  business  and  ascertain  whether  it  was  likely  that  any 

S reposition  for  a  compromise  would  be  agreed  to.     This  I  promised  to 
0,  and  Mr.  Carlisle,  after  serving  notices  of  his  client's  claims  on 
you  and  on  Ellery's  executors,  returned  to  Washington. 

Agreeably  to  my  promise,  I  afterwards  entered  into  communication 
with  Ellery's  executors  and  Smith's  administrator.    I  found  those 

Etntlemen  as  ignorant  of  the  real  facts  of  the  case  as  I  was.  But 
r.  Sohier,  their  counsel,  knew  something  of  them,  in  consequence  of 
his  former  professional  services  for  Smith  in  some  controversies  to 
which  the  voyages  of  the  Macedonian  had  given  rise  many  years 
before.  Through  him  I  got  a  sight  of  some  papers  which  began  to 
throw  light  upon  Smith's  transactions  in  South  America ;  and  the 
more  I  looked  into  them  the  less  occasion  I  saw  for  paying  anything 
to  Mr.  Larrafiaga,  either  under  the  idea  of  extinguishing  bona  fat 
claims  or  of  preventing  disclosures  of  supposed  Spanish  title,  which, 
it  appeared  to  me,  could  not  finally  prevent,  although  it  might  for  a 
time  embarrass,  the  recovery  of  anything  which  the  Americans  were 
justly  entitled  to  recover. 
^  While  I  was  still  pursuing  these  examinations  positive  news  ar- 
rived that  a  minister  from  Chile  was  on  his  way  to  the  United  States, 
or  was  about  to  be,  specially  instructed  on  the  subject  of  the  claims 
on  his  government  growing  out  of  the  voyage  of  the  Macedonian.  It 
was  even  reported  that  he  was  prepared  to  assume  the  very  same 
ground  taken  by  Mr.  Larranaga,  and  to  contend  that  the  property 
claimed  under  your  memorial  belonged  to  the  house  of  Abadia  and 
Arismendi.  This  seemed  to  make  Mr.  Larranaga  more  urgent  for 
a  speedy  conclusion ;  and  his  urgency,  based  apparently  upon  the  idea 
that  the  American  claimants  would  desire  to  suppress  the  evidence  in 
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his  posflession,  produced  an  effect  exactly  the  reverse  of  his  intentioD. 
It  determined  ail  parties  here  who  were  consalted  not  to  act  in  the 
dark,  bat  to  break  off  all  negotiations  with  Mr.  Larra|[aga  until  they 
should  kno^  definitely  what  tlie  pretensions  of  Chile  were,  and  nntil 
they  should  have  had  ample  time  to  hunt  up  and  deliberately  ex- 
amine the  evidence  of  the  American  title,  which  they  believed  must 
be  in  existence  among  the  papers  formerly  in  the  possession  either  of 
Smith  or  EUery.  This  determination  was  duly  signified  to  Mr.  Lar- 
raiiaga,  as  will  appear  by  the  accompanying  letter  from  him,  dated 
May  15, 1846.  The  *'  original  documents,"  as  they  are  called,  which 
the  letter  asks  to  have  returned,  were  either  translations  or  papers  of 
no  value  as  evidence  on  any  point.  Nothing  like  an  original  docu- 
ment was  ever  left  in  my  possession.  The  papers,  however,  such  as 
they  were,  were  all  returned  immediately  upon  the  receipt  of  the  note, 
and  Mr.  Larranaga,  as  I  understood,  thereupon  leit  the  city.  Once 
more  I  considered  my  intercourse  with  that  gentleman  at  an  end. 

But,  after  some  time,  I  was  again  addressed  by  him  from  Washing- 
ton, and  rather  in  a  tone  of  complaint  at  the  long  and  fruitful  delays 
to  which  he  had  been  subjected,  and  desiring  to  know  ''  categorically" 
whether  any  proposal  of  compromise  was  to  be  looked  for  or  not.  I 
answered  under  date  of  July  4,  1846,  in  a  letter  of  some  length,  re- 
viewing what  had  passed,  reminding  him  that  my  inquiries  into  the 
subject  had  been  made  at  his  own  solicitation,  that  delay  was  inevita- 
ble from  the  nature  of  the  inquiry,  and  the  want  of  any  person  at 
hand  who  could  explain  the  real  facts  of  the  case,  and  that  the  conclu- 
sions to  which  I  had  come,  with  all  the  light  I  could  get,  were  not 
favorable  to  his  pretensions.  A  single  sentence  from  this  letter,  re- 
lating to  the  pending  claim  in  Chile,  will  sufiice  for  the  present  occa- 
sion. Mr.  Larranaga  pretended  that  Mr.  EUery  in  his  lifetime  had 
given  some  assurance  iU)out  an  interest  in  that.  I  pointed  out  the  ab- 
surdity of  supposing  that  Mr.  EUery  should  have  undertaken  to  dis- 
pose of  your  property,  and  suggested  the  probabUity  of  some  misun- 
derstanding, from  conversations  carried  on  in  a  foreign  language,  and 
then  wrote  as  follows  :  ^'  That  there  may  no  further  mistake  m  this 
point,  I  beg  now  distinctly  to  say  that  I  have  never  seen  the  slightest 
evidence  in  which  a  reasonable  pretence  could  be  grounded,  of  any 
interest  of  yours,  or  of  any  party  whom  you  have  claimed  to  represent, 
in  any  pending  claim  of  Col.  Perkins  in  Chile  or  Peru  for  the  prop- 
erty of  his  Canton  house  unlawfully  seized  by  the  agents  of  those 
governments ;  and  that  Col.  Perkins  utterly  denies  the  existence  of 
any  connexion  whatever  with  any  person,  except  the  members  of  that 
house,  who  were  all  American  citizens,  in  these  outstanding  claims  of 
his,  originating  in  a  shipment  from  China,  or  that  they  depend  in  any 
degree  upon,  or  are  at  all  implicated  with,  any  previous  contract  of 
Capt.  Smith,  or  of  any  other  person  in  South  America."  In  refer- 
ence to  all  the  pretensions  set  up,  and  the  expectation  of  some  pror 
posal  of  compromise,  under  the  threat  of  informing,  my  letter  con- 
cluded thus :  "I  beg,  therefore,  to  have  it  clearly  understood  that  I 
do  not  stand  in  the  way  of  any  course  which  you  may  think  it  for 
your  interest,  or  the  interest  of  your  constituents,  to  pursue  at  the 
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present  juncture,  and  that  the  parties  here  with  whom  I  have  com- 
municated have  no  proposition  to  submit  at  the  present  time." 

This,  I  believe,  was  considered  '^categorical,"  and  terminated  my 
intercourse  with  Mr.  Larraflaga.  He  then  proceeded  to  make  demon- 
strations of  an  intention  to  commence  a  suit.  I  heard  of  the  retain- 
ing of  attorneys  in  Boston.  This  was  followed  by  an  application  to 
the  judge  of  probate,  in  August,  1846,  for  a  grant  of  administration 
on  the  estate  of  Pedro  Abadia.  Public  notice  was  given  in  due  form. 
A  number  of  parties  appeared  at  the  first  hearing.  The  only  qnee- 
tion,  of  course,  was,  whether  Abadia  had  any  right  or  claim  to  be  ad- 
ministered upon  in  this  jurisdiction,  and  whether  the  petitioner  was 
entitled  to  represent  it.  He  produced  some  Spanish  papers  to  prove 
his  title,  and  was  directed  by  the  judge  to  furnish  sworn  translations. 
The  matter  was  adjourned  from  time  to  time,  and  applications  were 
renewed  in  various  forms.  What  the  difficulty  was  I  never  exactly 
knew,  but  presumed  at  the  time  that  he  had  no  proof  of  a  docnment 
which  had  been  spoken  of,  but  was  never  shown  to  me,  called  Abadia's 
will,  under  which  he  professed  to  make  title.  At  any  rate,  the  case 
lingered  in  the  probate  court  until  some  time  in  the  year  1847.  Mr. 
Larranaga,  in  the  meantime,  had  disappeared  from  Boston,  and 
finally  his  attorneys,  also,  without  any  assigned  reason,  ceased  to  move 
in  the  matter.  The  case  appeared  to  die  out  without  any  apparent 
cause.  At  last  Mr.  Carvallo  filed  in  the  State  Department  the  letter 
from  Mr.  LarraQaga,  dated  October  20,  1848,  and  the  explanation  be- 
came visible.  Finding  that  neither  statements  of  great  claims,  nor 
the  show  of  proofs,  nor  urgent  invitations  to  a  compromise,  nor  de- 
monstrations of  a  suit,  nor  threats  of  information  and  disclosure  of  his 
Spanish  title,  had  produced  any  valuable  effSsct  upon  the  parties  here, 
and  that  there  was  really  no  market  in  Boston  for  the  commodities 
which  he  had  to  sell,  he  appears  to  have  taken  up  his  abode  at  Wash- 
ington, and  after  some  months  of  sojourn  in  a  more  genial  climate, 
to  nave  succeeded  in  striking  a  bargain  with  the  Chilean  minister. 

What  price  was  paid  for  the  testimony  and  the  papers  does  not  ap- 
pear, though  the  fact  of  the  sale  does.  It  was  at  least  sufficient  to 
relieve  the  parties  here  from  any  further  importunity  on  account  of 
the  several  hundreds  of  thousands  of  dollars  which  he  alleged  to  be 
his  due.  I  have  heard  nothing  from  or  of  Mr.  Larraiiaga  from  that 
time  to  this. 

How  far  his  statements  of  his  intercourse  with  me,  and  with  other 

r arsons  in  Boston,  are  accurate,  may  be  judged  from  the  foregoing, 
do  not  mean  to  charge  him  with  any  wilful  mistatement  in  a  letter 
which  is  sworn  to ;  but  I  think  his  ignorance  of  the  language  and  of 
legal  rights  and  proceedings  has  led  him  into  misconstructions  of  the 
effect  of  conversations. 

For  myself,  indeed,  I  had  but  two  or  three  personal  interviews  with 
him,  at  which  very  little  passed  in  conversation,  from  the  difficulty  of 
understanding  each  other,  as  above  stated.  My  communications  were 
almost  entirely  with  his  counsel,  and  he  could  have  learned  them 
only  at  second  hand. 

His  statement  that  I  acknowledged  his  right  to  one-half  of  the  brig 
Macedonian  is  an  illustration  of  the  kind  of  mistakes  into  which  he 
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has  fallen  ;  I  never  had  occasion  to  admit  or  deny  anything  on  that 
subject.  It  did  not  concern  you^  for  whom  only  I  was  acting  ;  it  was 
a  question  that  lay  between  or  among  the  representatives  of  Ellery, 
Smith,  Mercier,  Arismendi,  and  Abadia,  none  of  whom  were  repre- 
sented by  me  ;  indeed,  I  believe  the  subject  was  never  spoken  of  by 
me  in  the  presence  of  Mr.  LarraSaga.  It  is  very  likely  that  Mr.  Car- 
lisle may  nave  asserted  that  Mercier's  interest  had  been  assigned, 
honafidtj  to  Arismeni  or  Abadia,  and  that  I  may  not  have  disputed 
it,  having  no  interest  to  do  so,  and  knowing  nothing  about  it,  except 
what  the  papers  shown  to  me  may  have  stated — whether  truly  or  not 
of  course  1  could  not  tell ;  if  I  admitted  anything  on  that  subject,  it 
must  have  been  an  admission  in  the  nature  of  what  the  lawyers  call  a 
demurrer— equivalent  to  saying  "  Be  it  so,  what  is  that  to  the  purpose  ? 
How  does  it  concern  Colonel  Perkins  or  his  claim  of  Chile  ;  or  Mr. 
Larraiiaga's  claim  upon  him?" 

There  are  other  pieces  of  evidence  intimately  connected  with  this 
subject  which  may  seem  to  require  explanation  ;  but  I  reserve  it  for 
another  letter,  and  am, 

Very  truly,  and  very  respectfully,  yours, 

W.  H.  GARDINER. 

Hon.  Thomas  H.  Pbrkiks. 


Boston,  Fthruary  3,  1853. 

Dear  Sir  :  The  pieces  of  evidence  referred  to  at  the  close  of  my 
letter  of  the  29th  ult.  as  needing  some  explanation  are  a  note  from 
myself,  and  another  from  Mr.  Sohier,  to  Mr.  Carlisle,  apnended  by 
the  latter  to  a  memorial  from  himself  to  the  First  Comptroller  of  the 
Treasury,  dated  May  5, 1848.  My  note,  which  appears  to  be  undated, 
was  written,  I  believe,  in  the  summer  or  fall  of  1846.  Mr.  Sohier's  is 
dated  October  7,  184T. 

The  circumstances  which  led  to  them  were  these: 

The  Attorney  General  of  the  United  States  was  empowered  by  Con- 
gress to  adjudicate  on  all  claims  for  indemnity  under  the  Peruvian 
convention.     The  executors  of  the  late  Mr.  EUery  were  expected  to 

8 resent  a  claim  on  account  of  the  brig  Macedonian  and  cargo.  Mr. 
lUery  was  the  registered  owner  of  the  whole  brig,  but  had  contracted 
in  Peru,  through  his  a^ent,  Eliphalet  Smith,  for  a  sale  of  a  moiety  to 
Mr.  Philip  Mercier,  oi  Baltimore.  The  purchase  money  had  been 
paid  but  no  bill  of  sale  delivered.  It  was  asserted  by  Mr.  Larranaga 
that  Mercier  had  afterwards  sold  his  equitable  interest  under  this  con- 
tract, (or  rather,  according  to  his  ataiement  of  the  case,  had  sold  the 
legal  title  in  one-half  the  brig  to  Arismendi,)  and  that  he  had  trans- 
ferred it  to  Abadia,  whom  Larraiiaga  claimed  to  represent. 

Mr.  Carlisle,  on  the  occasion  of  one  of  his  visits  to  Boston  about 
Mr.  Larraftaga's  business,  was  introduced  by  me,  at  his  request,  to 
Mr.  Sohier,  who  was  understood  to  be  the  counsel  of  EUery's  execu- 
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tore.  The  object  was  to  learn  in  what  manner  Ellery's  executors  pro- 
posed to  state  their  claim,  nnder  the  Peruvian  convention,  for  the  loss 
of  the  hri^.  I  was  accordingly  present  when  Mr.  Carlisle  requested 
of  Mr.  Sohier,  as  a  professional  courtesy,  that  in  drafting  this  memo- 
rial he  should  so  frame  it  as  not  to  produce  any  unnecessary  conflict 
of  titles  between  their  respective  clients.  Mr.  Sohier's  answer  was  to 
the  effect  that  his  clients  would  not  be  disposed  to  claim  anything 
more  than  they  were  justly  entitled  to;  that  he  had  not  yet  considered 
the  subject,  and  could  not  say  how  their  memorial  ought  to  be  framed ; 
that,  on  looking  into  the  evidence,  he  must  of  course  state  his  client's 
case  as  he  should  find  it,  but  that  he  would  readily  agree  to  give  no- 
tice to  Mr.  Carlisle  of  anything  material  affecting  the  interest  which 
Mr.  Carlisle  claimed  to  represent. 

On  another  occasion  I  went,  at  Mr.  Carlisle's  request,  and  merely 
as  a  matter  of  personal  favor  to  him,  to  see  Mr.  Sohier  respecting 
some  communication  which  Mr.  Carlisle  seemed  to  expect  from  him, 
and  I  wrote  a  private  note  to  Mr.  Carlisle,  stating  what  Mr.  Sohier 
said.  This  is  the  note  from  me,  above  alluded  to,  as  cited  by  Mr. 
Carvallo,  written,  I  believe,  in  the  summer  or  fall  of  1846. 

As  it  afterwards  happened,  it  was  agreed  upon,  in  the  summer  of 
1847,  to  draw  up  the  joint  memorial  to  the  Attorney  General,  in  the 
case  of  the  Macedonian  and  cargo,  for  Ellery's  executors,  Smith's 
administrator,  and  yourself,  according  to  your  and  their  respective 
interests.  It  accordingly  devolved  upon  me  to  consider  how  the  claim 
for  the  brig  should  be  stated ;  and  after  consultation  with  Mr.  Sohier, 
it  was  concluded,  that  since  Ellery  held  the  whole  legal  title,  but  had 
contracted  with  Mercier  for  a  sale  of  one-half,  and  had  received  the 
price,  the  only  proper  course  for  the  executors  was  to  state  the  case 
according  to  the  facts,  so  far  as  they  were  positively  known,  and  there 
leave  it — that  is  to  say,  to  state  the  legal  title,  and  the  contract  with 
Mercier,  declaring  that,  for  the  benefit  of  Ellery's  estate,  indemnity 
was  claimed  to  the  extent  of  one-half  only  of  the  value  of  the  brig ; 
that,  in  respect  to  the  other  half,  of  which  the  legal  title  stood  in 
Ellery,  his  executors  claimed  in  trust  only  for  the  true  legal  represent- 
atives of  Mercier,  whomsoever  they  might  be^  and  that  the  claimants 
were  ignorant  who  the  personal  representatives  of  Mercier  are,  or 
where  they  might  be  found.  This  was  considered  to  be  the  only  safe 
course  for  Ellery's  executors,  who,  as  representatives  of  the  owner  of 
the  legal  title,  it  was  thought  might  render  themselves  personally 
liable  for  omitting  to  present  a  claim  for  it  on  the  government  suffi- 
cient to  cover  the  equitable  interest  of  Mercier's  heirs,  or  other  right- 
ful representatives,  leaving  it  open  to  heirs  and  illegal  assignees  to 
contest  their  respective  titles. 

The  memorial  (which  stands  under  the  name  T.  C.  Amory  and 
others)  was  accordingly  so  drawn,  and  notice  of  it  given  to  Mr. 
darlisle. 

After  the  award  in  this  case,  Mr.  Sohier  received  a  notice  from  the 
treasury  that  the  government  claimed  to  retain,  for  its  own  use,  the 
amount  awarded  to  Ellery's  executors  for  Mercier's  equitable  interest 
in  one-half  of  the  brig,  on  account  of  an  old  coustom-nouse  debt  dne 
irom  Mercier  to  the  United  States.     Mr.  Sohier,  on  receipt  of  this 
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notice,  stated  to  me  that  he  thought  himself  under  an  honorary  ohli- 
gation,  after  what  had  passed  formerly  between  him  and  Mr.  Carlisle, 
to  give  him  notice  of  this  fact ;  and  with  this  view  he  sent  the  note  of 
October  7,  1847. 

This  accounts  for  the  existence  of  the  two  notes  cited  by  Mr.  Car- 
yallo— one  from  me,  the  other  from  Mr.  Sohier — which  Mr.  Carlisle, 
making  an  use  of  them  which  was  never  intended,  appended  to  his 
own  petition  to  the  treasury  in  March,  1848. 

That  petition  says :  '^  These  two  letters  are  exhibited  as  sufficient 
proof  that  I  [Mr.  Carlisle]  w(m  recognized  by  the  parties  as  the 
(Uiarney  representing  the  one-half  of  the  brig  purchased  by  Merder^  and 
that  the  memorial  [of  T.  C.  Amory  and  others]  was,  pro  tantOy  my 
[Mr.  Carlisle's]  memorial,  by  arrang^meTd  with  the  otJier  attorneys^ 
under  whom  Mr.  Pendleton  [who  attended  to  the  case  at  Washington] 
acted — this  course  having  Been  adopted  as  most  conducive  to  the 
general  interest  of  all  concerned."  In  another  place  it  is  said: 
''Their  counsel  [«.  e,  the  counsel  of  Ellery's  executors]  claimed  by 
arrangement  with  me  [Carlisle]  and  for  my  benefit." 

This  was  much  overstating  the  effect  of  the  arrangement  entered 
into  at  Boston,  which  happened  in  the  manner  above  narrated,  and, 
according  to  my  understanding  of  it,  went  no  further  than  I  have 
before  stated  ;  and  the  letters  referred  to,  it  will  be  seen,  do  not  bear 
out  the  interpretation  nut  upon  it  by  Mr.  Carlisle. 

It  never  was  intended  at  any  time  by  Mr.  Sohier  or  myself  to 
recognize  Mr.  Carlisle  as  an  attorney  under  this  memorial  of  T.  C. 
Amory  and  others  ;  nor  was  any  arrangement  made  by  which  it  could 
be  considered  his  memorial,  in  respect  to  any  part  of  the  indemnity 
claimed.  We  recognized  him  only  as  the  attorney  of  a  person  who 
was  no  party  to  the  memorial,  but  who  claimed  an  interest  (neither 
admitted  nor  denied  by  us)  in  a  part  of  the  subject  matter  to  which 
the  memorial  relates. 

Mr.  Carlisle  was  not  even  consulted  by  us  about  the  form  or  the 
substance  of  this  memorial,  which,  in  its  statements,  is  quite  opposed 
to  his  clients  pretensions ;  but  he  was  simply  notified  that  one  me- 
morial was  drawn  and  presented ;  and  it  was  drawn  with  no  regard 
to  any  right  or  interest  in  the  brig,  except  that  of  Ellery's  executors, 
whom  we  considered  bound,  in  their  representative  capacity,  to  claim, 
as  trustees  according  to  the  le^al  title,  whomsoever  it  might  equitably 
concern.  The  memorial  in  this  respect  speaks  for  itself.  There  was 
no  evidence  in  our  possession,  nor  had  we  received  information  of  any 
in  which  we  placed  confidence,  tending  to  trace  an  equitable  interest 
beyond  Mercier.  We  knew,  indeed,  that  Mr.  Larraiiaga  claimed  to 
have  in  his  possession  evidence  of  a  transfer  from  Mercier  to  Aris- 
mendi,  and  irom  the  latter  to  Abadia.  But  we  were  not  satisfied  of 
its  authenticity.  Mr.  Sohier  was  aware  that  Smith,  in  his  lifetime, 
always  disbelieved  Arismendi's  allegation  of  a  sale  to  him  by  Mercier. 
Original  letters  of  Mercier,  which  had  come  to  light  since  our  conver- 
sations with  Mr.  Carlisle,  led  us  to  think  it  probable  that,  if  Mercier 
had  in  fact  made  a  formal  transfer  to  Arismendi  or  Abadia  of  the 
interest  he  held  in  a  contract  with  Ellery,  it  was  not  upon  a  contract 
of  saUy  but  as  a  mere  trust  for  the  benefit  of  Mercier.    This,  which, 
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at  the  time  of  the  drawing  of  the  memorial,  was  rather  a  matter  of 
conjecture,  is  now  made  clear  by  Mr.  George  M.  Dexter's  letter  to 
you,  repeating  Mercier's  own  statement  on  this  subject. 

Mercier,  it  seems,  being  about  to  leave  Peru,  and  uncertain  whether 
he  should  ever  return  to  that  country,  left  his  property  and  affairs  there 
in  charge  of  Arismendi  and  Abadia  as  his  agents.  With  that  view  he 
probably  made  an  ostensible  transfer  to  Arismendi  of  his  contract  with 
EUery  for  the  purchase  of  a  moiety  of  the  brig  as  a  form  to  enable 
Arismendi  to  claim  the  property  and  to  call  it  his,  (to  use  Mercier's 
own  phrase,)  in  case  it  should  become  needful  to  recover,  or  to  protect 
it,  or  to  demand  a  bill  of  sale  on  an  account  of  earnings  in  Mercter's 
behalf;  and  Arismendi,  (who  appears  by  all  the  evidence  in  the  case 
to  have  been  quite  unpricipled,  and  to  have  cheated  every  one  who 
dealt  with  him,)  when  he  found  himself  pressed  in  consequence  of  the 
embarrassed  state  of  affairs  at  Lima,  and  obliged  to  account  plausibly 
to  his  partner,  Abadia,  for  partnership  funds  which  had  come  to  his 
hands,  was  probably  induced,  in  Mercier's  absence  from  the  oouotry, 
(with  a  great  chance,  from  his  state  of  health,  that  he  might  never 
live  to  reclaim  his  property,)  to  treat  this  nominal  transfer  as  a  real 
one,  and  thus  to  account  with  Abadia  for  so  mucli  of  the  partnership 
assets  as  paid  away  in  the  pretended  purchase  of  this  property. 

This  hypothesis  seems  to  reconcile  all  the  evidence  in  the  case,  and 
I  believe  it  to  be  the  true  one.  Indeed,  the  entry  said  to  have  been 
found  in  Airsmendi's  books,  charging  one-half  of  the  Macedonian  as 
a  purchase,  and  which  was  the  great  piece  of  evidence  on  which  the 
Peruvian  authorities  grounded  their  condemnation  of  the  brig,  ap- 
pears, by  its  datCj  to  have  been  made  more  than  six  months  after  Mar* 
vier  left  the  country  ^  and  more  than  six  months  after  the  date  of  the 
alleged  instrument  of  transfer.  This  is  quite  inconsistent  with  the  idea 
of  an  actual  purchase  at  the  date  of  that  instrument,  but  entirely  in- 
consistent with  the  hypothesis  of  an  after  thought  by  Arismendi  for 
the  purpose  above  suggested. 

However  that  may  1^,  the  question,  as  it  arose  in  Boston,  respect- 
ing this  item  of  property,  (the  equitable  interest  in  oue-half  of  the 
^^^SO  ^M  ^^^  whicn  lay  entirely  between  Mercier's  heirs  and  the 
representatives  of  Arismendi  or  Abadia.  It  did  not  concern  EUery's 
estate  otherwise  than  as  trustee  of  the  le^al  title.  Still  less  did  it  con- 
cern you  who  were  a  mere  shipper  by  this  vessel.  At  the  time  of  my 
note  to  Mr.  Carlisle  I  knew,  personally,  very  little  about  the  evidence 
on  this  subject.  Mr.  Sohier  had  impressions,  derived  from  his  former 
acquaintance  with  it  as  counsel  for  Smith,  in  his  controversy  with 
Ellery,  whose  suspicious  temper  had  been  excited  against  Smith  by 
the  false  statements  made  to  him  by  Arismendi  during  his  visit  to  Boston 
in  1828-'29.  When,  as  before  stated,  I  called  on  Mr.  Sohier  at  Mr. 
Carlisle's  request,  the  object  was  to  ascertain  whether  he  was  prepared 
to  make  any  communication,  as  Mr.  Carlisle  seemed  to  expect,  respect- 
ing the  course  he  should  take  in  framing  a  memorial  for  Ellery's  ex- 
ecutors to  recover  their  share  in  the  Peruvian  indemnity ;  and  the  whole 
object  of  my  note  to  Mr.  Carlisle  was  to  report  what  Mr.  Sohier's  views 
of  the  case  at  that  time  were.     They  were  found  to  be  substantially 
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in  acoordance  with  the  evidence  as  I  afterwards  found  it.     I  accord* 
ingly  wrote  as  follows : 

^*  He,  (Mr.  Sohier,)  does  not  doubt  that  Smith  had  power  from 
EUerj  to  sell  one-half  the  brig,  nor  that  he  did  make  the  contract 
with  Mercier ;  nor  that,  under  it,  aamebody  is  entitled  to  one-half  the 
indemnity,  whOf  in  particular,  he  probably  would  not  advise  his 
clients,  as  executors,  to  take  the  risk  of  settling.  But  he  considers  that 
they  are  entitled, /or  the  benefit  of  the  estate^  to  one-half  only,  and,  in 
the  absence  of  any  arrangement  with  you,  would  probably  so  shape 
his  memorial ;  but  in  consequence  of  what  has  passed,  (referring  to 
the  former  conversation  above  mentioned,)  his  intention  was,  if  he 
heard  nothing  further  from  you^  to  draw  the  memorial  conformably 
to  what  seemed  to  him  the  legal  rights  of  the  parties,  and  to  send  it 
to  you  before  it  was  presented.  In  short,  as  he  seeks  tor  his  clients 
only  their  own  half,  he  does  not  consider  that  any  proposition  touching 
it,  (t.  e.  the  form  of  the  memorial,)  is  to  come  from  him." 

Kothing  more  passed  upon  the  subject  that  I  am  aware  of  until  the 
memorial  was  in  fact  drawn  by  me  and  presented,  I  think,  in  July, 
1847.  The  intention  of  sending  it  to  Mr.  Carlisle,  by  way  of  notice 
of  its  contents,  was  prevented  by  pressure  of  time,  the  period  of  the 
Attorney  General's  commission  drawing  near  its  close.  But  notice  of 
the  filing  was  sent  to  Mr.  Carlisle,  in  order  that  he  might  there  ex- 
amine it,  if  he  pleased,  and  put  in  a  distinct  claim  for  his  client,  if  he 
should  think  proper. 

Mr.  Sohier's  note  after  the  award  was  a  mere  notice  to  Mr.  Carlisle 
pusnant  to  promise,  as  follows : 

'^  The  Attorney  General,  I  am  told,  awarded  $25,000  for  the  loss  of 
the  Macedonian  ;  and  the  government  officers,  finding  custom-house 
bonds  of  P.  Mercier  given  in  1816,  to  be  unpaid,  will  refuse  to  pay 
such  proportion  as  would  be  coming  to  him  or  his  representatives. 
The  value  of  the  briff  was  awarded  to  Mr.  Ellery's  executors  ;  but  as 
only  one-half  of  the  brig  (t.  e.  of  the  equitable  interest)  belonged  to 
their  testator,  I  suppose  they  can  make  no  valid  objection  to  the  act 
of  the  government  in  withholding  the  part  which  was  purchased  by 
Mercier ;  but,  as  your  client's  interest  may  be  affected  by  this  pro- 
ceeding, I  report  the  information  I  have  received. 

* '  The  object  of  this  is  apparent.  It  is  sayiuff  in  effect,  here  is  a  ques- 
tion, which  has  arisen  unexpectedly,  in  which  Ellery's  estate  has  no 
beneficial  interest,  it  concerns  only  those  who  may  claim  under  Mer- 
cier. The  executors,  therefore,  having  done  their  duty  as  representa- 
tives of  the  legal  title,  in  presenting  the  claim,  and  obtaining  an 
award  for  whom  it  may  concern,  do  not  feel  bound  to  contest  this  act 
of  the  government.  You  claim  to  represent  an  alleged  purchase  un- 
der Mercier  of  his  equitable  interest,  and  since  I  formerly  agreed,  as  a 
matter  of  comity  between  counsely  to  give  you  fair  notice  of  aoything 
that  might  occur  affecting  the  interest  which  you  claim  to  represent, 
I  now  discharge  myself  accordingly  of  a  matter  in  which  my  clients 
have  no  further  concern." 

No  acknowledgment  of  this  notice  was  ever  received  from  Mr.  Car- 
lisle. How  he  expected  to  satisfy  the  Treasury  Department  that  &is 
cUentf  claiming  under  an  alleged  assignment  from  Mercier  to  a  Span" 
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iardy  before  the  oonfiscatioD,  which  was  grounded  expressly  on  his 
supposed  title,  could  be  entitled  to  any  share  of  the  Peruvian  indem- 
nity against  the  United  States  goTernment,  I  was  never  informed ; 
but  it  certainly  was  not  expected  by  Mr.  Sohier  or  myself  that 
private  notes,  addressed  to  Mr.  Carlisle  personally,  under  the  circam- 
stances  above  stated,  for  his  own  information  merely,  and  as  a  profes- 
sional courtepy  between  opposite  counsel,  would  be  used  for  any  pur- 
pose of  evidence  connected  with  such  a  case  without  the  consent  or 
knowledge  of  the  writers. 

The  purport,  however,  of  Mr.  Carlisle's  petition  to  the  Comptroller 
was  not,  as  Mr.  Carvallo  represents  it,  to  claim  payment  of  the  indem- 
nity money  to  his  client,  but  that  he,  Mr.  Carlisle,  should  be  allowed 
by  the  government  his  fees  as  an  attorney  in  the  cause,  out  of  the  fand 
thus  recovered  and  retained  by  the  government  against  Mercier.  If 
Mr.  Carlisle  was  entitled  to  maintain  that  position,  it  certainly  was 
not  by  virtue  of  any  agreement  to  that  effect  with  counsel  in  Boston, 
acting  for  other  parties  ;  and  the  sight  of  the  papers  filed  by  Mr.  Car- 
vallo was  the  first  notice  I  ever  had  that  such  a  claim  had  been  made, 
and  that  the  notes  above  cited,  from  Mr.  Sohier  and  myself,  had  been 
used  as  evidence  that  he  was  recognized  by  us  in  that  capacity,  under 
a  memorial  prepared  in  Boston  without  consulting  him,  and  in  which 
the  indemnity  was  claimed  by  Ellery's  executors  as  trustees  of  the 
legal  title.  Those  parties,  it  will  be  remembered,  stood,  at  the  time 
'Cach  of  the  notes  was  written,  not  in  friendly,  but  hostile,  relations 
to  Mr.  Larranaga,  who  was  threatening  a  suit  aeainst  them  for  large 
sums  of  money,  all  treaty  and  negotiation  with  him  having  been 
]broken  off  long  before,  as  stated  in  my  former  letter.  The  notes, 
therefore,  it  is  obvious,  were  merely  personal  to  Mr.  Carlisle,  and  not 
founded  upon  any  understanding  with  his  client,  and  should  have 
been  treated  as  entirely  confidential.  Indeed,  they  are  not  used  by 
Mr.  Carlisle  as  evidence  of  anything  except  his  own  title  as  an  attor- 
ney to  be  paid  out  of  the  fund. 

Mr.  Carvallo,  it  is  true,  (between  whom  and  the  claimants  in  Chile, 
or  their  counsel,  there  are  no  obligations  of  courtesy,)  is  not  answer- 
able for  any  mistake  that  may  have  been  made  by  Mr.  Carlisle.  He 
had  a  clear  right  to  convert  to  his  own  use  any  papers  he  might  find 
in  the  government  offices  at  Washington,  provided  he  could  fairly 
come  into  possession  of  them  ;  nor  do  I  know  that  their  effect  as  evi- 
tine  manner,  or  under  some  false  pretence.  The  evidence  drawn  from 
the  archives  of  the  treasury  seems  to  stand  in  this  respect  on  a  like 
footing  with  copies  or  notes  from  Judge  Prevost,  (a  former  agent  of 
deuce  would  be  weakened,  even  if  they  should  be  obtained  in  a  clandee- 
the  United  States  in  Chile,)  to  the  Secretary  of  State,  procured  by 
Mr.  Carvallo  through  some  unknown  means  from  the  files  of  the  State 
Department,  to  be  quoted  against  our  own  government ;  and  the  one 
piece  of  evidence  is  likely  to  be  about  as  useful  as  the  other  to  the  cause 
of  Chile. 

But  finding,  by  any  means,  one  piece  of  unbought  testimony,  Mr. 
Carvallo  is  at  least  answerable  for  tne  use  he  makes  of  it,  and  bound 
to  state  it  according  to  the  truth.  His  use  of  the  notes  of  Mr.  Sohier 
and  myself  is  this : 
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"  The«e  persons  therein  say  very  clearly  to  Mr.  Carlisle,  a  lawyer 
of  this  city,  that  they  cAandon  ha).f  the  Macedonian  to  the  persons  rep- 
resented  by  him;"  whereas  neither  of  'Hhese  persons"  had  said 
more  than  that  EUery's  executors  would  not  undertake  to  settle  the 
equitahle  interests  of  any  adverse  claimants  under  their  testator,  and 
that  they  had  no  such  interest  in  t&e  matter  as  would  induce  them  ta 
contest  the  claim  of  the  government.  Indeed  I  had  said  nothing  for 
myself,  but  simply  reported  what  Mr.  Sohier  said. 

Again,  Mr.  Carvallo  states  that  Mr.  Carlisle's  petition  to  the  Comp- 
troller requests  'Hhat  the  half  of  the  Macedonian  adjudged  to  Mercier 
might  be  delivered  to  him;"  whereas,  in  truth,  the  value  of  the  half 
was  not  adjudged  to  Mercier,  hut  to  EUery's  executors  in  trust  for  the 
lawful  representatives  of  Mercier,  whomsoever  they  might  be.  The 
United  States,  as  Mercier's  preferred  creditor,  claimed  to  be  the  true 
representative  of  the  fund  ;  and  Mr.  Carlisle's  petition  does  not  ask 
that  the  indemnity  money  shall  be  delivered  to  him  or  his  client,  but 
merely  gives  notice  that  he  claims  to  represent  an  assignee  of  Mercier, 
and  expects  to  have  proof  of  it,  and  in  the  mean  time  prays  to  be 
treated  as  an  attorney  in  the  cause,  and  to  be  allowed,  as  such,  his 
fees  out  of  the  fund. 

Finally,  Mr.  Carvallo  deals  with  the  two  notes  as  an  admission  of 
parties  adversely  interested,  that  Arismendi  and  Abadia^  or  one  of 
them,  had  a  good  title  to  one-half  of  the  brig  ;  whereas  the  notes  do  no 
purport,  in  the  first  place,  to  be  written  by  or  for  any  party  in  the 
cause,  but  purport  to  be,  as  they  in  truth  were,  mere  friendly  notes 
from  Messrs.  Gardiner  &  Bohier  to  Mr.  Carlisle ;  and,  in  the  next 
place,  they  do  not  contain  an  admission  by  their  writers  of  any  such 
tact ;  but  misconception  or  misstatement  of  the  effect  of  evidence  in 
this  case  is  not  uncommon  with  the  Chilean  minister. 

I  have  thought  it  proper  to  give  this  explanation  concerning  the 
origin  and  design  of  these  two  notes  lest  Mr.  Sohier  and  myself  should 
be  supposed,  by  any  person  besides  the  Chilean  minister,  to  have  so 
misrepresented  oar  clients  as  he  suggests.  Theyj  as  before  remarked, 
had  neither  motive  nor  desire  to  aid  any  object  proposed  by  Mr.  Lar- 
ra&aga,  with  whom  they  were  on  adverse  terms. 

But  I  have,  perhaps,  spent  more  time  on  these  papers  than  their  im- 
portance deserves.  Indeed,  they  are  only  used  by  Mr.  Carvallo  a» 
slightly  corroborative  evidence  of  the  alleged  Spanish  title  to  a  moiety 
of  the  brig,  a  point  which  the  notes  do  not  touch,  and  which  is,  more- 
over, in  my  opinion,  entirely  immaterial  to  the  pending  issue. 

Mr.  Carvallo,  professing  to  be  learned  in  international  and  prize 
law,  can  not  be  ignorant,  if  his  professions  are  well  founded,  that 
nothing  is  better  sestled,  both  on  principle  and  authority,  than  that, 
if  the  brig  had  belonged  to  a  Spaniard  in  toto^  and  had  been  registered 
as  such,  this  would  not  justify  the  condemnation  of  a  cargo  proved  to 
be  the  property  of  neutrals^  even  had  a  capture  of  the  brig  and  cargo 
occurred  on  the  high  seas.  Still  less  would  it  justify  the  jfbUowing  of 
such  a  cargo,  after  its  separation  from  the  enemy's  ship,  into  the  in- 
terior of  a  country,  and  there  capturing  it  on  land.  Least  of  all  would 
it  justify  the  seizure  of  money ^  proceeding  from  a  scde  of  the  neutral 
goods,  and  found  on  land  in  the  possession  of  a  peaceful  citizen  of  the 
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United  Slates  claiming  title  to  it.  The  actual  case  differs  from  a  com- 
mon highway  robbery  in  nothing  but  this  :  the  armed  men  who  took 
the  money  by  force  from  a  defenceless  traveller  were  soldiers  of  Chile, 
and  the  money,  when  taken,  was  forthwith  conrerted,  without  aen- 
tence,  to  the  use  of  the  Chilean  government.  What  answer  is  it,  in 
such  a  case,  to  say,  (supposing  the  fact  were  so,)  ^'  This  money^  which 
Chile  was  in  need  of,  proceeded  from  a  sale  of  goods  belonging,  it  is 
true,  to  American  merchants,  but  imported  in  a  apanish  boitcmf" 

Yet  this  is  what  Chile,  in  effect,  says,  when  she  labors  to  prove  a 
Spanish  title  to  the  brig,  or  rather  to  a  moiety  only  of  the  brig,  by  way 
of  answer  to  the  evidence  that  the  cargo  was  American. 

Very  truly  and  respectfully,  your  friend  and  obedient  servant, 

W.  H.  GARDINER. 

Hon.  Thomas  H.  Perkins. 


Boston,  May  15,  1846. 

Sir  :  Having  just  been  made  acquainted  by  my  friend,  Mr.  J.  H. 
Carlisle,  of  your  final  decision,  atter  a  lapse  of  some  two  months,  I 
have  concluded  to  proceed  to  Washington,  and  supposing  that  it  is 
useless  for  me  to  attempt  an  arrangement  of  matters  with  you  here,  I 
shall  consider  it  as  a  favor  on  your  part  to  return  me  the  original 
documents  which  were  handed  to  you  conditionally  by  me. 

With  much  respect,  believe  me,  sir,  your  obedient  servant, 

T.  MARTIN  LARRASaQA. 

Wm.  H.  Gardiner,  Esq. 


UNITED  STATES  OF  AMERICA. 


COIIMONWEALTH  OF  MASSACHUSETTS, 

Suffolky  City  of  Boston^ 

I,  Thomas  A.  Dexter,  notary  public,  by  legal  authority  admitted 
and  sworn,  and  dwelling  in  Boston,  aforesaid,  and  a  justice  of  the 
peace  for  the  county  of  Suffolk,  do  hereby  certify  to  all  whom  it  may 
concern,  that  on  the  day  of  the  date  hereof  before  me  appeared  Mr. 
Oeorge  M.  Dexter,  who  is  personally  well  known  to  me,  and  made 
oath,  according  to  law,  that  all  the  facts  stated  in  the  annexed  letter 
by  him  subscribed,  are  true ;  the  extracts  from  the  papers  are  correct ; 
that  the  statements  made  to  him  by  Phillip  Mercier  were,  in  substance, 
as  they  are  written  in  one  of  the  said  extracts,  and  that  the  note  re- 
ferred to  as  enclobed  in  said  letter,  which  is  now  hereunto  annexed, 
was  sent  to  him  at  Geneva,  by  said  Mercier,  and  is,  as  said  deponent 
believes,  in  said  Mercier's  handwriting. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
[l.  s.]  notarial  seal,  this  fourteenth  day  of  February,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fiftv-three. 

THOMAS  A.  DiEXTEB, 
Public  Notary  and  Jvstioe  of  the  Jt*eaoe. 
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Boston,  February  1,  1853. 

Dear  Sir  :  In  an  accidental  conyersation  with  Mr.  Gardiner,  a  short 
time  ago,  I  learned  that  yon  have  a  claim  pending  against  Chile,  grow- 
ing oat  of  a  Toyage  of  the  hrig  Macedonian,  and  that  Chile  refused  to 
pay,  on  the  pretence  that  the  property  was  Spanish.  This  led  me  to 
remark  that  I  had  formerly  some  acquaintance  with  that  subject, 
having  had  occasion  to  make  inquiry  of  Philip  Mercier  about  a  sup- 
posed Spanish  interest  under  him.  I  stated  that  I  believed  I  still  had 
some  papers  in  my  possession  containing  the  information  which  I  de- 
rived from  Mr.  Mercier.  Mr.  Gardiner  requested  me  to  search  for  them, 
and  to  communicate  to  you  anything  of  interest  that  might  be  found 
bearing  on  that  question.  I  have  accordingly  made  search  and  found  an 
old  file,  marked ''  Philip  Mercier,"  from  which  I  have  extracted  below* 
all  that  relates  to  the  question  of  Spanish  title. 

The  circumstances  which  led  to  my  interview  with  Mercier  were 
these :  I  was  about  going  to  Europe,  in  1830,  expecting  to  travel  and 
pass  some  little  time  there,  and  was  requested  by  Mr.  D.  Sohier,  esq., 
m  case  I  should  go  to  Switzerland,  to  make  inquiry  at  Geneva  for  one 
Philip  Mercier,  who  had  not  been  heard  of  for  some  time,  but  was 
supposed,  if  living,  to  be  in  that  city.  If  I  should  find  such  a  person 
I  was  requested  to  see  him  personally,  and  obtain  his  answer  in  wri- 
ting to  a  set  of  written  interrogatories  drawn  up  by  Mr.  Sohier.  They 
inquired  about  matters  in  controversy  between  Mr.  EUery,  as  owner 
of  the  Macedonian,  and  Captain  Smith,  who  commanded  her,  relative 
to  a  settlement  of  their  mutual  accounts.  The  bri^,  I  was  told,  had 
been  confiscated  by  the  government  of  Peru,  as  belonging,  in  whole 
or  in  part,  to  a  Spaniard  named  Arismendi ;  that  Mr.  Ellery  com- 
plained of  this,  and  attributed  a  large  loss  of  property  to  some  im- 
proper conduct  of  Smith,  in  allowing  a  Spaniard  to  hold  an  interest 
m  the  brig ;  that  Smith,  in  answer,  asserted  that  he  never  made  or 
authorized  any  transfer  to  a  Spaniard ;  that  his  contract  was  with 
Mercier,  a  citizen  of  the  United  States^  for  a  sale  to  him  of  one- half 
of  the  brig,  and  that  if  Mercier  ever  sold  or  attempted  to  sell  his  in- 
terest under  the  contract  to  Arismendi,  it  was  done  without  Smith's 
knowledge  or  consent,  and  was  contrary  to  his  understanding  with 
Mercier ;  and  that  he  never  heard  of  any  such  transfer  till  it  was  set  up  at 
Lima  as  a  cause  of  condemnation  of  the  brig.  Mr.  Ellery,  in  conse- 
quence of  representations  made  to  him  by  Arismendi,  became  sus- 
picious of  Smith,  and  doubted  the  truth  of  his  statements  on  this  and 
other  disputed  points.  Mr.  Sohier  being  Smith's  counsel  was  desi- 
rous to  ascertain  what  Mercier  would  say  respecting  them,  and  em- 
ployed me  to  see  him  with  that  view,  and  get  his  answers  in  writing 
to  the  written  interrogatories.  I  went  to  Paris  soon  after,  and  visited 
Geneva  in  March,  1831.  I  found  Mercier  still  living  there,  though  in 
a  feeble  state  of  health.  I  obtained  a  personal  interview  with  him 
about  the  20th  of  that  month.  I  found  him  willing  to  converse  freely 
on  the  subjects  inquired  about,  but  he  refused  to  give  me  any  answers 
in  writing.  I  got  from  him,  therefore,  what  I  could  in  conversation, 
and,  on  returning  to  my  lodgings,  wrote  down  what  he  had  said, 
using  his  own  language  when  I  recall  it.  ^ 

1  now  extract  from  the  interrogatories,  which  are  in  Mr.  Sokie  r' 
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handwriting,  all  the  questions  which  relate  to  the  snhject  of  Spanish 
interest,  and  from  my  original  memorandum,  which  is  in  my  own 
handwriting,  all  the  statements  made  to  me  by  Mercier  in  answer  to 
them. 

EoAractafrom  Mr.  Sohier's  interrogatories^  dated  Boston,  May  30, 1830. 

"  At  what  time  did  you  purchase  half  of  the  Maoodonian  ?  When 
was  the  bill  of  sale  dated  ?  When  did  you  sell  to  Arismendi  ?  Did 
you  make  any  agreement  with  Smith  in  relation  to  retaining  the  title 
to  half  the  Macedonian  in  your  own  name,  and  when  was  it,  if  ever, 
made  known  to  Captain  Smith  that  Arismendi  derived  an  interest 
under  you  ?  Did  you  settle  any  account  current  with  Smith  previous 
to  your  embarking  for  Europe,  or  at  any  other  time  ?  If  so^  will  you 
have  the  goodness  to  furnish  a  copy  of  the  same,  so  far  as  relates  to 
the  concerns  of  the  Macedonian." 

Extracts  from  my  memorandum  of  Mercier* s  statements  to  me  in  answer 
to  the  foregoing  J  at  Geneva,  in  March  1831. 

^'He  (Mercier)  gave  Arismendi,  or  his  house,  (Arismendi  being  the 
active  man,)  permission  to  call  half  the  Macedonian  his,  in  case  change 
of  government  should  render  it  necessary  that  the  brig  should  be 
owned  by  a  native.  That  he  considers  himself  half  owner  of  the 
Macedonian^  and  that,  when  Mr.  Ellery  will  send  him  a  copy  of  the 
vessel's  accounts,  which  ought  to  be  rendered  him  as  well  as  Ellery, 
by  Smith,  he  will  give  his  opinion  as  to  their  correctness,  and  that  in 
the  meantime  he  will  answer  no  questions.  That  he  did  purchase  half 
the  Macedonian,  when  Smith  was  in  trouble  and  in  want  of  funds  ta 
prosecute  his  undertaking.     I  (Mercier)  want  accounts  of  the  brig, 

and  also  of  $30  M.  of  his  (Mercier's)  on  a  voyage  from to  Canton, 

when  Captain  S.,  or  some  one,  by  adventuring  $l,OuO  received  $1,800. 
Ton  see  that  my  (Mercier's)  profit  ought  to  have  been  something  con- 
siderable. I  (Mercier)  left  Lima  December,  1819,  and  Panama  Feb- 
ruary, 1820.  I  (Mercier)  settled  accounts  of  previous  voyages  with 
Smith  when  he  returned  from  them,  being  on  the  spot  and  demanding 
them  as  he  returned." 

The  word  ''call"  stands,  in  my  original  memorandum,  underscored, 
as  it  is  above,  signifying  the  particular  emphasis  laid  upon  it  by  Mer- 
cier. The  idea  that  he  conveyed  to  me  was,  that  the  transfer  to  Aris- 
mendi was  merely  a  nominal  transfer,  for  the  purpose  of  enabling 
Arismendi,  as  his  agent,  to  protect  the  property  for  him  in  his  ab- 
sence, if  any  occasion  should  arise,  and  that  nothing  like  a  sale  or 
transfer  of  a  real  interest  was  intended. 

As  these  papers,  which  have  been  in  my  possession  ever  since,  are 
my  own  private  memoranda,  which  I  may  have  occasion  to  use  again, 
I  prefer  to  retain  them,  but  am  ready  to  testify  to  the  facts  above 
stated  if  they  will  be  of  any  service  ;  and  I  enclose  an  original  note 
from  Mercier,  which,  being  in  his  own  handwriting,  may  serve  to 
authenticate  the  date  of  the  interview  and  the  fact  that  it  related  to  the 
differences  between  Ellery  and  Smith. 

Respectfully,  your  obedient  servant, 

G.  M.  DEXTEB. 

Hon.  Thomas  H.  P£reins. 
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COMBfONWEALTH  OF  MASSACHUSETTS,  > 

Buppoii,  ]  ^' 

Boston,  February  8, 1863. 
Then  personally  appeared  the  above  named  George  M.  Dexter,  and 
made  oath  that  the  facts  stated  in  the  foregoing  letter  are  true,  and 
the  extracts  from  the  papers  correct,  and  that  the  statements  made  to 
him  by  Philip  Mercier  were  in  substance  as  they  are  written  in  one  of 
the  said  extracts;  and  that  the  note  referred  to  as  enclosed  in  said 
letter,  and  which  is  now  hereunto  annexed,  was  sent  to  him  at  Genevai 
by  said  Mercier,  and  is,  as  said  deponent  believes,  in  said  Mercier'a 
handwriting. 

r j^  g  1      In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
*■  ■    •-'  affixed  my  seal  of  office  this  day  and  year  above  written. 

CHARLES  HAYWOOD, 
Notary  Public^ 


Satubday,  March  19,  1831. 

Dbab  Sib  :  I  was  sorry  yesterday,  when  you  took  the  trouble  to 
come  to  my  lodgings,  to  find  myself  unable  to  receive  you.  As  I  feel 
to-day  some  relief  from  my  habitual  sufferings,  I  am  greatly  in  hopes 
to  be  enabled  to  receive  to-morrow,  at  12  o'clock,  the  communication 

!rou  have  to  make  respecting  the  differences  existing  between  Mr.  El- 
ery  and  Captain  Smith. 

I  shall  also  be  happy  to  have  the  opportunity  of  making  your  per- 
sonal acquaintance,  and  to  inquire  of  my  friends  of  Boston. 
Tour  most  obedient  servant, 

P.  L.  MERCIER. 
Geo.  M.  Dexteb,  Esq. 


Mr.  CarvaUo  to  Mr,  Marcy. 

[Translation.] 


Legation  of  Chilb, 
Washington^  May  31,  1853. 

Sib  :  I  am  preparing  my  correspondence  for  Chile,  and,  as  your  ex- 
cellency must  suppose,  I  am  anxiously  desirous  to  inform  my  govern- 
ment of  the  decision  the  government  of  the  United  States  has  adopted 
for  bringing  to  a  close  the  matter  concerning  the  much-delayed  Mace- 
donian claim. 

In  the  course  of  our  conference  of  the  27th  of  last  April,  your  ex- 
cellency gave  orders  in  your  department  that  the  Boston  claimants 
should  be  made  to  explain  what  reasons  they  could  have  for  objecting 
to  the  arbitration  agreed  upon  between  the  Department  of  State  and 

Ex.  Doc.  68 30 
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the  legation  of  Chile,  and  it  is  to  be  presamed  that  your  ezoelle&ej 
lias  not  allowed  them  indefinitely  to  postpone  a  reply,  which  neither 
the  aetnal  state  of  the  business  nor  the  common  interest  of  both  goT- 
ernments  would  justify. 

Tour  excellency  will  do  me  a  particular  favor  if  yon  would  be 
pleased  to  inform  me,  before  noon  of  the  3d  of  next  June,  when  I  shall 
dose  my  correspondence,  what  decision  the  government  of  the  United 
States  has  come  to  in  regard  to  this  matter. 

I  have  the  honor  of  renewing  to  your  excellency  the  assurances  of 
xny  respect  and  distinguished  consideration. 

M.  CABVALLO. 

His  Excellency  Wiujam  L.  Marct, 

Secretary  of  State  of  the  United  States. 


Mr,  Marcy  to  Mr.  CarvaUo. 

Department  of  Stats, 

Washington,  June  2,  1853. 

SiE :  I  have  to  acknowledge  the  receipt  of  your  note  of  the  31st 
ultiiDO,  ashing  if  this  government  had  adopted  any  decision  in  the 
case  of  the  Macedonian. 

In  reply,  I  have  to  inform  you  that  the  agent  of  the  claimants  at 
Beaton,  who  was  required  by  this  department  to  state  his  objections  to 
a  reference  of  the  controversy  to  an  arbiter,  has,  in  part,  complied 
with  the  requisition.  A  further  statement  is  soon  expected  from  him. 
When  received,  it  shall  be  taken  into  consideration  with  all  conve- 
nient  despatch,  and  the  result  shall  be  made  known  to  Mr.  Carvtdlo. 

The  undersigned  avails  himself  of  this  occasion  to  offer  to  Mr.  Car- 
vaUo the  renewed  assurance  of  his  very  high  consideration. 

W.  L.  MAECY.    ' 

To  Sefior  Don  Manuel  Carvallo,  &c. 
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MESSAGE 

or  TBI 

PRESIDENT  OF  THE  UNITED  STATES, 


OOUfUnGATDIO, 


In  answer  to  a  rtsolntion  (^  the  Senate^  information  concerning  the  recent 
search  or  seizure  of  American  vessda  by  foreign  armed  cruisers  in  the 
Chdf  of  Mexico. 


Mat  19,  185S.— Beferred  to  the  Committee  on  Foreign  Belatloiu,  and  ordered  to  be 

printed. 


To  theSenate  of  the  United  States: 

In  answer  to  the  resolution  of  the  Senate  of  the  14th  instant,  re* 
questing  informationoonoerningthe  recent  search  or  seizure  of  American 
vessels  by  foreign  armed  cruisers  in  the  G-ulf  of  Mexico,  I  transmit 
reports  from  the  Secretaries  of  State  and  of  t^e  Navy. 

JAMES  BUCHANAN, 

Washinotok,  Jfay  19,  1858. 


Depammbot  of  State, 
Washington^  May  19,  1858. 
The  Secretary  of  State,  to  whom  was  referred  the  resolution  of  the 
Senate  of  the  14th  instant,  requesting  the  President,  as  far  as  is  com- 
patible with  the  public  interest,  to  communicate  to  that  body  ''  any 
information  which  may  have  been  received  concerning  the  recent 
search  or  seisure  of  American  vessels  by  foreign  armed  cruisers  in  the 
Gulf  of  Mexico  or  the  adjacent  seas,  and,  also  what  measures,  if  any, 
have  been  taken  in  relation  thereto,"  has  the  honor  to  lAy  before  the 
President  a  copy  of  the  documents  specified  in  the  accompanying  list. 

LEWIS  CASS. 
The  Presipknt  of  the  Ukitbd  States* 


Digitized  by  VjOOQIC 


8EABCH  OF  AMERICAN   VESSELS. 


List  of  documents  accompanying  the  report  of  Secretary  of  State  to  the 
Preeident  of  May  17,  1858. 

Mr.  Ca88  to  Mr.  Boston,  April  3,  1858. 

Mr.  Boston  to  Mr.  Cass^  April  7,  1858. 

Same  to  same,  with  aocompanimenty  April  22,  1858. 

Mr.  Bljthe  to  Mr.  Appleton,  with  accompaniments,  April  29, 1858. 

Mr.  Cass  to  Lord  Napier,  May  4,  1858. 

Mr.  Blythe  to  Mr.  Cass,  May  8,  1858. 

Mr.  Cass  to  Mr.  Dallas,  extract,  May  11,  1858. 

Same  to  same,  May  12,  1858. 

Same  to  Mr.  Toucey,  May  13,  1858. 

Same  to  Mr.  Schell,  May  13,  1858. 

Same  to  Mr.  Baker,  May  14,  1858. 

Mr.  Schell  to  Mr.  Cass,  May  15,  1858. 

Mr.  Cass  to  Mr.  Austin^  May  15,  1858. 

Lord  Napier  to  Mr.  Cass,  May  16,  1858. 

Mr.  Schell  to  same,  with  accompaniments.  May  17,  1858. 

Mr.  Baker  to  same,  with  accompaniments,  May  17,  1868. 

Mr.  Cass  to  Mr.  Schell,  May  18,  1858. 

Same  to  Mr.  Austin,  May  18,  1858. 

Same  to  Mr.  Dallas,  May  18, 1858. 

Same  to  Mr.  Austin,  May  19,  1858. 


Mr.  Case  to  Lord  Napier. 


Department  of  State, 

Washington^  May  4,  1858. 

Mt  Lord:  In  my  letter  to  your  lordship  of  the  10th  ultimo,  I 
referred  to  a  statement  then  appearing  in  the  puhlic  journals,  that  a 
merchant  vessel  of  the  United  States,  the  ^'N.  d.  Borden,"  had  been 
fired  at  and  boarded  by  the  British  vessel-of-war  "Styx/'  off" the  ooast 
of  Cuba,  and  I  informed  you  that  I  had  received  no  official  informa- 
tion upon  the  subject,  and  therefore  could  say  nothing  as  to  the  truth 
of  the  report,  but  that  I  had  taken  measures  to  ascertain  whether 
such  an  occurrence  had  happened. 

I  now  transmit  to  your  lordship  the  copy  of  a  letter  from  the  collector 
of  the  customs  at  Savai;inah,  enclosing  the  statement  of  the  captain 
of  the  "N.  B.  Borden,"  by  which  it  appears  that  an  unjustinable 
act  of  violence  has  been  committed  against  a  merchant  vessel  of  the 
United  States,  to  which  the  attention  of  her  M^esty's  government  is 
requested,  in  the  confident  expectation  that  the  act  will  be  disavowed, 
and  such  measures  be  adopted  as  are  called  for  by  the  circumstances, 
and  as  will  tend  to  prevent  the  recurrence  of  similar  proceedings 
hereafter. 

I  avail  myself  of  this  opportunity  to  renew  to  your  lordship  the 
assurance  of  my  high  consideration. 

LEWIS  CASS. 

Lord  Napier,  (£c.,  (£c.,  &c. 

Digitized  by  VjOOQIC 


SEARCH  OF  AMERICAN  VESSELS. 


Mr.  Cass  to  Mr.  Dallas. 


No.  106.]  Department  op  State, 

Washingtmy  May  18,  1858. 

Sir  :  Since  my  despatch  No.  103,  of  the  12th  instant,  various  state- 
ments have  been  made  in  the  public  papers  showing,  other  cases  of  the 
forcible  detention  and  search  of  American  vessels  by  British  armed 
ships-of-war  in  the  Gulf  of  Mexico  and  in  the  adjacent  seas.  In  every 
case  where  these  reports  have  come  to  the  knowledge  of  this  depart- 
ment, application  has  been  immediately  made  to  the  proper  collector 
to  procure  from  the  captain  a  particular  account  of  the  outrage,  with 
a  view  to  make  it  the  subject  of  reclamation  upon  the  British  govern- 
ment. Answers  to  some  of  these  applications  have  been  received,  and 
copies  of  them,  agreeably  to  the  annexed  list,  are  herewith  transmit- 
ted for  your  information,  as  well  as  for  your  prompt  action.  When 
others  are  received,  you  shall  in  like  manner  be  furnished  with  copies, 
that  you  may  be  kept  advised  of  the  progress  of  these  assaults  upon 
our  national  rights. 

In  addition  to  these  aggressions  upon  the  high  seas,  another  inde- 
fensible act  of  violence  against  several  of  our  merchant  vessels,  said 
to  be  eleven  in  number,  by  forcible  entry  and  examination,  has  been 
committed  by  a  British  armed  steamer  in  the  harbor  of  Sagua  la 
Grande,  in  the  Island  of  Cuba.  The  statements  in  the  public  jour- 
nals contain  the  details  of  this  transaction,  but  no  authentic  report  on 
the  subject  has  yet  reached  the  department,  with  the  exception  of  a 
letter  from  the  consul  general  of  the  United  States  at  Havana,  of 
which  I  transmit  you  a  copy.  Proper  measures  have  been  taken  to 
procure  all  the  necessary  information,  which  will  be  forwarded  to  you 
as  soon  as  it  reaches  here.  When  all  the  facts  are  ascertained,  proper 
representations  will  be  made  without  delay  to  the  government 
of  her  Catholic  Majesty  against  this  search  of  American  vessels  by 
the  naval  force  of  another  power  within  the  territorial  jurisdiction  of 
Spain.  The  United  States  are  satisfied  that  the  government  of  that 
countiy  will  adopt  the  most  efficient  measures  to  protect  their  vessels 
resorting  to  the  Spanish  ports  from  lawless  violence.  Such  protection 
they  are  entitled  to,  and  if  it  is  not  found  elsewhere,  it  must  be  found 
in  the  power  of  their  o^m  country.  I  am  not  informed  whether  any 
injury  was  sustained  in  olhsequence  of  the  proceedings  against  these 
vessels  ;  if  there  were,  it  will  be  expected  that  it  be  made  good 
by  the  Spanish  government  itself,  or  oy  means  of  its  interposition 
with  the  fifovernment  of  Great  Brituin. 

These  flagrant  violations  of  the  rights  of  the  United  States  have 
excited  a  deep  i'eeling  through  the  country,  and  have  attracted  the  at- 
tention of  both  houses  of  Congress.  Their  continuance  cannot  fail 
to  produce  the  most  serious  effect  upon  the  relations  of  the  two  coun- 
tries. The  President  confidently  believes  that  the  British  naval  offi- 
cers, in  the  adoption  of  these  highhanded  measures,  have  acted  with- 
out the  authority,  and  have  misunderstood  the  views  of  their  govern- 
ment. .  But  it  is  not  the  less  due  to  the  United  States  that  their  con- 
duct should  be  disavowed,  and  peremptory  orders  issued  to  prevent 
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the  recurrence  of  similar  proceedings  here.  Yon  will  commnnicate 
to  the  Earl  of  Malmesbury  the  earnest  expectation  of  the  President 
that  this  subject  should  receive  the  immediate  attention  of  her  Bri- 
tannic Majesty's  government,  and  that  the  officers  who  have  been 
guilty  of  these  outrages  should  be  held  properly  responsible  for  their 
conduct^  and  that  where  pecuniary  injuries  have  been  suffered,  the 
interested  parties  should  receive  just  compensation. 

You  will  also  invite  the  particular  attention  of  Lord  Malmesbury 
to  the  occarrences  at  Sagua  la  Grande,  and  to  the  just  expectations  of 
the  United  States  that  the  measures  of  redress  adopted  by  the  British 
government  upon  this  occasion  will  be  such  as  to  mark  with  its  dis- 
pleasure the  conduct  of  the  officer  whose  proceedings  have  given  a 
serious  cause  of  offence  to  a  friendly  power,  and  to  prevent  a  similar 
interference  hereafter. 

I  am,  sir,  your  obedient  servant, 

LEWIS  CASS. 

Gbo.  M.  Dallas,  Esq.,  <£c.,  dkc,  &c. 


Navy  Departmbnt, 

May  19,  1858. 

Sir  :  To  enable  the  President  to  reply  to  that  portion  of  the  resolu- 
tion of  the  Senate  of  May  14,  1858,  which  requests  him  to  commu- 
nicate to  the  Senate,  as  far  as  is  compatible  with  the  public  interest, 
what  measures,  if  any,  have  been  taken  in  relation  to  the  recent  search 
and  seizure  of  American  vessels  by  foreign  armed  cruisers  in  the 
Gulf  of  Mexico,  I  have  the  honor  to  state  that  the  United  States 
steamer  Fulton,  Lieutenant  Commanding  Almy,  has  been  ordered  to 
cruise  actively  on  the  north  coast  of  Cuba,  or  such  other  portions  as 
may  be  deemed  necessary,  and  to  protect  all  vessels  of  the  United 
States  on  the  high  seas  from  search  or  detention  by  the  vessels-of-war 
of  any  other  nation. 

Orders  have  also  been  given  for  the  immediate  preparation  ot  the 
razee  sloop  Savannah,  at  New  York,  and  the  brig  Dolphin,  at  Boston, 
to  join  the  home  squadron,  for  the  purpose  of  cruising  in  the  neighbor- 
hood of  Cuba ;  and  the  steam  frigate  Wabash,  now  fitting  out  at  New 
York  as  the  flag-ship  of  the  Mediterranean  squadron,  has  been  di- 
rected, en  route  for  her  destination,  to  show  her  flag  in  those  waters, 
and  protect,  at  all  times,  the  persons  and  property  of  American  citizens. 

I  am,  sir,  with  gieat  respect,  your  obedient  servant, 

ISAAC  TOUCEY. 

The  Presidknt. 


Mr.  Cass  to  Mr,  Austin. 


DSPARTlfENT  07  StATB, 

Washington,  May  18,  1858. 
Sir  :  I  am  again  under  the  necessity  of  inviting  your  attention  to 
another  outrage,  which  is  alleged  to  have  been  perpetrated  by  a  British 
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cruiser  upon  an  American  veBsel.  I  allude  to  the  case  of  the  brig 
''Ringgold,"  which  vessel  is  reported  to  have  been  fired  into  with  a 
musket  from  a  British  cruiser  soon  after  leaving  Sierra  Morena,  and 
afterwards  boarded  and  searched  by  an  armed  boat's  crew. 

You  will  oblige  me  by  proci^ring  from  the  captain  of  the  "Ring- 
gold" his  statement  of  the  circumstances,  under  oath,  and  transmit  it 
to  me. 

I  am^  sir,  respectfully,  your  obedient  servant, 

LEWIS  CASS. 

Arthur  W.  Austin,  Esq., 

Cottedor  of  the  Customs^  Boetofij  Maeaachusetts. 


Mr.  Cass  to  Mr,  Schell. 


Department  of  State, 

WaaUngiony  May  18,  1858. 

Sir  :  I  will  thank  you  to  procure  from  Captain  Albert  Gage,  of  the 
American  barque  '^  W.  H.  Chandler,"  and  from  Captain  Rawley,  of  the 
brig  ^'  Martha  Gilchrist,"  their  respective  statements,  under  oath, 
touching  the  circumstances  attending  the  boarding  of  their  vessels  by 
a  British  naval  officer  at  Sagua  la  Grande,  Cuba,  on  the  1st  instant ; 
and  also  the  statements  of  the  captains  of  any  other  American  vessels 
boarded  in  like  manner  on  the  same  occasion  that  you  may  be  able  to 
procure,  and  transmit  them  to  me. 

I  am,  sir,  respectfully,  your  obedient  servant, 

LEWIS  CASS. 

Augustus  Schell,  Esq., 

Collector  of  the  Customs ^  New  York  cUy^  New  York. 


Mr.  Cass  to  Mr.  Austin. 


Department  of  State, 

Washington,  May  19,  1858. 
Sir:  Tour  attention  is  invited  to  an  article  which  recently  appeared 
in  the  '*  Boston  Advertiser."     The  article  relates  to  the  bringing  to 
and  boarding  of  the  American  barque   "Clara  Windsor"  by  the 
British  war  steamer  "  Forward"  on  the  19th  of  February  last. 

I  will  thank  you  to  procure  from  the  captain  of  the  '*  Clara  Wind- 
sor" his  statement  of  the  circumstances,  under  oath,  and  transmit  it 
to  me. 

I  am,  sir,  respectfully,  your  obedient  servant, 

LEWIS  CASS. 
Arthur  W,  Austin,  Esq., 

Collector  of  the  CustomSy  Boston j  Massachusetts. 
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Mr.  Com  to  Mr.  Tovcey. 

Department  of  State, 

Washington,  May  13,  1858. 

Sir  :  I  have  the  honor  to  transmit  a  copy  of  a  letter  to  thi«  depart- 
ment, and  of  the  accompanying  documents  from  the  consal  general  of 
the  United  States  at  Havana,  relating  to  a  gross  outrage  recently 
committed  against  a  vessel  of  the  United  States.  I  am  firmly  per- 
suaded that  the  British  government  will  not  justify  such  acts,  and  it 
is  possible  that  the  proceediugs  in  this  case  may  not  have  been  of  the 
flagrant  character  which  is  represented.  Still,  the  subject  calls  for 
the  immediate  attention  of  the  government,  and  Mr.  Dallas  has  been 
instructed  to  bring  it  to  the  consideration  of  the  British  government, 
with  a  view  to  such  action  as  the  circumstances  demand.  Outrages 
of  this  nature  against  our  vessels,  if  longer  countenanced,  cannot  fail 
to  lead  to  the  most  unpleasant  consequences.  It  appears,  from  the 
public  statements,  that  there  are  several  British  armed  vessels  cruis- 
ing off  the  coast  of  Cuba,  and  that  our  merchant  vessels  are  exposed 
to  vexatious  interruptions  by  their  interference.  I  beg  leave  to  sug- 
gest the  propriety  of  despatching  one  or  more  armed  vessels  to  Cuba, 
in  order  to  inquire  into  and  report  upon  this  subject  generally,  with 
instructions,  also,  to  afford  prQmpt  protection  to  all  the  American 
vessels  which  may  need  it.  Their  forcible  search  by  the  cruisers  of 
other  powers  upon  the  high  seas  cannot  be  tolerated. 

I  would  suggest,  also,  an  inquiry  into  (he  alleged  existence  of  a 
kind  of  police  system  exercised  by  British  authority  over  our  vessels 
in  the  harbor  of  Havana. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

LEWIS  CASS. 

Hon.  Isaac  Toucby, 

Secretary  of  the  Navy. 


Mr.  Cass  to  Mr.  ScheU. 


Department  of  State, 

Washington,  May  13,  1868. 

Sir  :  I  have  to  invite  your  attention  to  an  article  which  appeared  in 
the  morniug  edition  of  the  "New  York  Herald"  of  yesterday,  headed 
"  Aqother  British  outrage."  It  has  reference  to  the  overhauling  of 
the  Fchooner  **  Mobile"  by  the  British  steamer  "  Styx  ;"  and  I  have 
to  request  that  you  will  be  so  good  as  to  furnish  me  with  any  further 
information  you  may  be  able  to  obtain  on  the  subject. 
I  am^  sir,  respectfully,  your  obedient  servant, 

LEWIS  CASS, 
Augustus  Schell,  Esq., 

Collector  of  the  Customs,  New  York  city,  New  York. 
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^^  Mr.  Cass  to  Mr.  Baker. 


^-5 


Departbcbnt  of  State, 

Washington^  May  14,  1858. 

Snt :  I  have  to  invite  yoar  attention  to  an  article  which  appears  in 
the  ^^Philadelphia  Press"  of  the  12th  instant.  It  has  reference  to 
the  firing  into  the  American  ship  ^'  Tropic  Bird,"  and  the  examina- 
tion of  her  papers,  by  the  British  gnn-boat  '^  Jasper,"  off  Magna, 
npon  suspicion  of  her  being  a  slaver.  I  will  thank  you  to  procure 
from  the  captain  of  the  '^Tropic  Bird"  his  statement  of  the  circum- 
stances^ under  oath,  and  transmit  it  to  me. 
I  am,  sir,  respectfully, 

LEWIS  CASS. 
Joseph  B.  Baker,  Esq., 

Collector  of  the  Customs^  FhUaddphia,  Pennsylvania. 


Mr.  Cass  to  Mr.  DaUas. 

[Extract.] 


No.  101.]  Department  op  State, 

Washington,  May  11,  1858. 

Sir  :  Iherewith  transmit  to  you,  for  your  information,  the  copy  of  a 
communication  of  the  4th  instant,  addressed  by  this  department  to 
Lord  Napier,  relative  to  the  case  of  the  American  merchant  vessel  the 
"  N.  B.  Borden,"  which  was  recently  brought  to  and  boarded  by  her 
Britannic  Majesty's  vessel-of-war  Styx,  on  suspicion  of  being  engaged 
in  the  slave  trade.     *  *  *  *    .  * 

I  am,  sir,  respectfully,  your  obedient  servant, 

LEWIS  CASS. 
Gbobqb  M.  Dallas,  Esq.,  <£c.,  dc,,  dc. 


Mr.  Boston  to  Mr.  Cass. 


Custom-house,  Collector's  Opwce, 

Savannah,  April  22,  1858. 

Sir  :  In  pursuance  of  my  promise  of  the  7th  instant,  I  herewith 
enclose  a  statement  of  Captain  James  M.  Brightman,  of  the  schooner 
'^  N.  B.  Borden,"  in  reference  to  the  alleged  outrage  committed  on 
said  vessel  by  the  British  armed  steam  sloop-of-war  ^^Styx." 
I  have  the  honor  to  remain,  very  respectfully,  your  ob't  servant. 

JOHN  BOSTON,  CoUectar. 
Hon.  Lewis  Cass, 

Secretary  of  State,  Washington. 
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Savaknah,  Georgia^  April  22,  1858. 

Schooner  N.  B.  Borden,  of  Fall  Biver,  Massachuaetts,  James  M- 
Brightman  master,  sailed  from  the  port  of  Matanzas,  Cuba,  on  San- 
day,  March  21,  1858,  at  10  o'clock  a.  m.,  bound  for  Savannah,  with  a 
cargo  of  molasses  and  fruit,  consigned  to  Messrs.  Padelford,  Fay  & 
Co.  When  six  hours  out  of  the  port  of  Matanzas,  being  about  4 
o'clock  p.  m.,  the  Island  of  Cuba  being  still  in  sight,  and  while  I 
was  on  the  starboard  tack,  saw  a  sail  running  down,  which  proved 'to 
be  the  British  sloop-of-war  *'  Styx,"  she  being  three  miles  on  our  lar- 
board quarter.  She  fired  a  blank  cartridge,  and  I,  not  knowing  her 
business,  ordered  the  American  ensign  to  be  hoisted,  as  customary, 
and  kept  my  course.  She  then  fired  a  shot  which  fell  at  our  stern.  I 
then  thought  the  matter  more  serious,  tacked  the  schooner,  and  stood 
for  the  sloop-of-war,  until  I  was  within  half  a  mile  of  her,  when  Hay 
by  until  I  was  boarded  by  the  first  lieutenant,  or  I  suppose  it  was 
that  officer  from  his  appearance.  As  he  came  alongside,  I  nailed  him, 
and  asked  what  he  wanted  with  a  molasses  droger.  He  replied  that 
he  would  let  me  know,  and  came  on  board.  He  demanded  of  me 
where  I  was  from,  and  where  bound,  and  what  was  my  cargo,  and 
saying  they  were  in  search  of  slavers,  and  took  me  to  be  one.  I  told 
him  that  slavers  seldom  took  molasses  to  the  coast  of  Africa^  and, 
moreover,  they  never  went  loaded  so  deep — the  schooner  N.  B.  Bor- 
den being  at  that  time  nearly  to  her  decks  in  water.  The  lieutenant 
then  said  I  had  a  fine  vesEel,  and  he  would  like  to  take  her  to  Jamaica. 
I  told  him  he  had  no  occasion  to  do  so,  as  my  vessel  was  built  in  Mas- 
sachusetts, and  calculated  for  the  West  India  trade,  and  never  would 
be  ashamed  to  wear  the  stars  and  stripes  at  her  masthead,  and  that 
her  commander  had  always  sailed  under  that  flas,  and  had  been 
master  of  a  vessel  for  the  last  eighteen  years ;  had  always  done  a 
lawful  business,  and  was  read^  to  nail  the  American  ensign  to  the 
masthead,  as  our  forefathers  did,  against  any  nation,  and  that  I  did 
not  deserve  to  be  insulted  so  by  the  British  nation.  The  lieutenant 
then  got  into  his  boat  and  went  on  board  his  vessel.  I  filled  away 
and  proceeded  on  my  course,  as  usual.  The  schooner  N.  B.  Borden 
was  built  at  Somerset,  Massachusetts,  in  1856,  is  123  tons,  and  owned 
by  Messrs.  N.  B.  Borden  and  others,  merchants,  at  Fall  Biver,  and 
her  owners  and  commander  deserve  the  protection  of  the  American 
flag. 

Yours,  respectfully, 

JAMES  M.  BRIGHTMAN, 

Master  Schooner  JV.  B.  Borden. 


Mr.  Boston  to  Mr,  Cass. 


Custom-house,  Cotxbgtor's  Officb. 

SavannaJiy  April  7,  1858, 

Sir:  Your  letter  of  the  3d  instant,  making  inquiries  respecting  tbe 
alleged  outrage  on  the  American  schooner  "N.  B.  Borden,"  J.  M. 
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Brightman  master,  by  the  British  armed  steam  sloop-of-war  *'Styx," 
is  this  morniDg  received. 

Captain  Brightman  made  no  mention  of  the  transaction  to  me,  but 
stated  to  his  consignees,  Messrs.  Padelford,  Fay  &  Co.,  in  substance, 
that  which  appeared  in  the  Savannah  Republican. 

Captain  Brightman  is  now  absent,  but  will  be  expected  here  in 
about  two  weeks.  I  will  then  have  him  to  make  out  his  protest, 
which  I  will  forward  to  you. 

Meantime,  I  have  the  honor  to  remain,  very  respectfully,  your  obe- 
dient servant, 

JOHN  BOSTON, 

Collector. 
Hon.  Lewis  Cass, 

Secretary  of  Statty  Washington, 


Mr.  Cass  to  Mr.  Boston. 


Department  of  State, 
Washington  Cityj  April  3,  1858. 

Sir  :  An  article  has  just  been  republished  here  from  the  Savannah 
Republican,  giving  an  account  of  an  outrage  committed  upon  an 
American  vessel,  the  "N.  B.  Borden,"  "Mr.  Brightman  master," 
off  the  coasf  of  Cuba,  by  the  British  armed  steam  sloop-of-war  the 
**Styx." 

You  have,  no  doubt,  seen  the  article,  and  I  will  thank  you  to  ascer- 
tain from  Captain  Brightman  the  precise  facts  of  the  case,  in  order  to 
enable  the  department  to  determine  upon  the  proper  course  to  be 
taken. 

I  am,  sir,  your  obedient  servant, 

LEWIS  CASS. 
John  Boston,  Esq., 

Savam^nahy  6a. 


Mr.  Blythe  to  Mr.  Cass. 


No.  7.]  Consulate  General  of  the  United  States, 

Havanaj  May  %,  1858. 

Sir  :  In  my  despatch,  No.  6, 1  stated  I  had  received  information  that 
the  passengers  on  the  "Cortes"  purposed  presenting  a  demand  for 
the  restitution  of  the  money  and  effects  taken  from  them,  as  also 
damages  for  the  wrongs  and  injuries  they  sustained  through  the  gov- 
ernment of  the  United  States.  Since  which  time  they  have  appeared 
at  this  office,  have  set  forth  by  protest  their  wrongs  and  demands,  and 

Digitized  by  VjOOQIC 


10  SEARCH  OF   AMERICAN  VESSELS. 

have  memorialized  the  President  in  relation  thereto.    The  memorial 
and  a  copy  of  the  protest  I  herewith  transmit  to  you. 

I  send  to  the  department,  also,  a  sworn  statement  of  Captain 
Laurent,  of  the  brig  A.  A.  Chapman,  from  which  you  will  perceive 
he  was  not  boarded,  as  was  rumored,  having  escaped  the  annoyance 
by  out-sailing  the  British  war  steamer. 

Since  the  date  of  my  last  communication,  I  learn,  through  an  Amer- 
ican resident  in  Sagua^  that  all  the  American  vessels  in  that  port, 
numbering  about  fifteen,  were  visited  and  boarded,  whilst  lying  in 
port,  by  British  armed  boats.  He  states  an  additional  fact,  of  no  less 
interest  to  us,  to  wit:  that  a  Spanish  ship,  which  he  himself  was 
loading  with  sugar  for  Europe,  was  subjected  to  the  same  examination 
by  the  same  party ;  that  on  the  latter,  the  visiting  party  went  so  far 
as  to  go  down  into  the  hold  of  the  vessel  and  bore  into  the  boxes  of 
sugar.  This  latter  fact  discloses  the  folly  of  an  application  to  the 
Spanish  authorities  to  protect  our  vessels  while  in  their  ports. 

You  will  perceive  I  give  the  facts  alleged  to  have  occurred  at  Sagua, 
simply  as  the  report  of  a  private  individual.  This  gentleman  tells 
me  that  our  consular  agent  was  engaged,  when  he  left,  in  taking  the 
statements  of  the  commanders  of  the  American  vessels^  and  you  will 
doubtless  receive  the  facts  officially  in  a  short  time. 

I  have  hitherto  apprised  the  department  of  my  conviction  that  our 
flag  is  sometimes  prostituted  for  the  purposes  of  the  slave  traffic. 
But  the  evil  is  certainly  not  so  great  as  to  yield  to  its  exigency  the 
great  principle  of  international  law,  for  which  we  have  so  strenu- 
ously contended.  If  it  is  determined  to  remedy  the  evil,  let  it  be  done 
by  a  sacrifice  of  money,  rather  than  of  honor.  If  our  merchant  ma- 
rine is  to  be  subjected  to  such  surveillance,  is  it  not  better  to  send  our 
own  national  vessels,  at  any  cost,  to  perform  the  act.  It  is  known  to 
the  world  that  we  have  always  contended  for  the  freedom  of  the  seas, 
and  have  insisted  that  the  flag  of  an  independent  nation,  borne  by  a 
vessel,  shall  give  her  immunity  against  stoppage  or  annoyance  for 
purposes  of  visitation  or  search.  When  such  is  the  principle  an- 
nounced by  us,  it  can  but  be  matter  of  mortification  to  all  who  feel 
an  interest  in  our  flag,  to  see  the  principle  violated  constantly,  almost 
in  sight  of  our  own  shores. 

In  the  case  of  the  Cortes,  I  ask  leave  to  say,  in  conclusion,  that  the 
same  motive  to  action  on  the  part  of  the  agents  of  the  British  govern- 
ment, which  has  been  illustrated  in  antecedent  cases,  is  conspicuoas 
and  prominent.  Whatever  may  be  the  motives  of  the  British  gov- 
ernment in  giving  its  orders,  the  desire  of  gain  is  certainly  most  man- 
ifested in  the  execution  of  those  orders. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient  servant, 

A.  K.  BLYTHE, 
Consul  General, 

Hon.  John  Applbton, 

Assistant  Secretary  of  State  of  the  U,  S.,  Washington. 
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No.  2. 

Consulate  General  of  the  United  States  of  America,  Island  of  Cuba. 

By  this  public  instrument  of  declaration  and  protest,  be  it  known 
and  made  manifest  that,  on  the  day  of  the  date  hereof^  before  me,  An- 
drew E.  BIythe,  consul  general  of  the  United  States  of  America  for 
the  Island  of  Cuba,  residing  at  Havana,  personally  came  and  appeared 
Don  Juan  Alverti,  Don  Manuel  Yidal  Perez,  Don  Miguel  Soler,  and 
Don  Antonio  Flores,  all  Spanish  subjects  and  residents  of  the  city  of 
Havana,  who,  being  severally  sworn  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  did  severally,  voluntarily,  freely  and  sol- 
emnly declare  and  depose  as  follows :  The  said  Juan  Alverti  saith  that 
he  took  passage  in  the  American  schooner  ^*  Cortes,"  with  a  regular 
passport  from  the  superior  government  of  Cuba,  and  in  charge  of  the 
cargo  on  board  of  said  schooner,  bound  to  the  island  of  Annobon  on  a 
lawful  trading  voyage,  and  sailed  from  the  port  of  Havana  on  the  morn- 
ing of  the  15th  of  April  instant ;  that  he  had  with  him  on  board  in  his 
trunk,  besides  his  wearing  apparel  and  other  small  articles  of  his  use,  the 
sum  of  eight  thousand  five  hundred  dollars  in  Spanish  doubloons — that 
IB,  five  hundred  doubloons  ;  that  the  cargo  of  the  schooner^under  bis 
charge,  consisted  of  empty  casks,  rum,  and  provisions,  to  the  value  of 
twenty  thousand  one  hundred  and  ninety  dollars  ;  that  on  the  follow- 
ing morning  her  Britannic  Majesty's  ffun-boat  "Forward,"  captured 
the  schooner  ' 'Cortes  ;"  that  a  boat  of  the  said  man-of-war  came  along- 
side the  schooner,  and  an  officer,  with  a  detachment  of  men,  came  on 
deck  ;  the  officer  demanded  the  vessel's  papers,  which  were  exhibited 
to  him;  after  awhile  the  American  flag  was  hauled  down,  but  the 
mate  interfered,  and  after  some  remarks  he  hoisted  the  flag,  but  it  was 
soon  brought  down  again  and  British  colors  hoisted  in  its  stead ;  that 
himself,  the  other  passengers,  the  mate,  and  others  of  the  crew  were 
much  abused  by  the  British  officer  and  his  men,  and  subsequently 
himself  and  others  were  conveyed  on  board  the  gun-boat,  with  all 
their  baggage  and  effects;  on  arrival  on  board  the  man-of-war, 
the  American  mate  and  seamen  were  handcuffed  and  imprisoned  ;  on 
the  third  day  of  being  on  board  the  "Forward"  the  commander  and 
his  crew  deprived  him  and  all  the  rest  of  everything  they  possessed, 
excepting  a  portion  of  their  clothing  ;  that,  previous  to  this,  he  and 
the  others  were  made  to  strip  almost  naked,  and  their  persons  were 
searched  ;  the  man-of-war  was  then  off  Cayo  Piedra ;  the  boat  of  the 
Cardenas  pilots  was  there,  and  the  passengers  asked  the  pilots  to 
stop ;  but  not  being  willing  to  remain,  the  boat  was  about  departing, 
when  the  British  commanding  officer  said,  "  Waity  for  the  Spaniards 
have  plenty  of  doubloons,  and  after  they  have  been  well  stripped  you 
may  take  them  away."  After  this,  as  the  British  commander  was 
quite  intoxicated,  he  treated  the  passengers  and  crew  in  a  most  out- 
rageous manner,  as  if  they  had  been  guilty  of  some  hideous  crime ; 
the  English  officer  then  returned  three  watches,  one  of  them  the  pro- 
perty of  this  deponent ;  and  at  about  9  p.  m.  himself,  the  other  pas- 
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seogers,  and  one  of  the  '*  Cortes' "  crew,  were  put  on  board  the  pilot's 
boat  and  sent  away. 

The  other  protestants,  to  wit :  Don  Manuel  Vidal  Perez,  Don 
Miguel  Soler,  and  Don  Antonio  Flores,  say  that  they  have  heard  the 
above  statement  of  Don  Juan  Alverti;  that  they  were  all  passengers 
together  on  board  the  schooner  "Cortes;"  had  regular  passports  from 
the  governor  general  of  Cuba,  and  were  bound  on  a  lawful  voyage, 
and  that  they  had  no  reason  to  suspect  that  the  schooner  aforesaid 
was  not  a  lawful  trader ;  that  the  facts  set  forth  by  said  Alverti  are, 
of  their  knowledge,  true  and  correct,  although  they  do  not  know  the 
exact  amount  of  money  that  was  taken  from  him  on  board  the  gun^ 
boat,  but  it  was  a  large  sum  of  gold  l^panish  doubloons;  that  they  ex- 
perienced the  same  harsh  treatment  from  the  British  officers  and  men 
of  the  "Forward;"  the  said  Yidal  Perez  further  states,  that  he  had 
on  board  the  "Cortes"  the  sum  of  six  thousand  dollars,  which  were 
taken  from  him ;  the  said  Don  Miguel  Soler  further  saith,  that  he 
was  robbed  by  the  officers  and  men  of  the  British  cruiser  aforenamed 
of  the  sum  of  four  hundred  and  twjsnty-two  Spanish  doubloons,  or 
ounces,  that  he  had  with  him ;  and  Don  Antonio  Flores  also  states 
that  the  British  officers  and  crew  took  from  him  the  sum  of  two  thou- 
sand dollars. 

The  said  appearers  did  further  declare  that  they  saw  all  the  papers 
of  the  schooner  "  Cortes,"  as  well  as  the  passports  of  the  passengers, 
in  the  hands  of  the  commander  of  the  gun-boat,  in  the  cabin  of  the 
"  Cortes,"  when  he  first  came  on  board  of  said  vessel ;  that  he  read 
and  examined  said  papers,  and  subsequently  denied  to  them,  upon 
their  asking  him  to  return  them  their  passports,  that  he  had  seen  any 
papers  on  board  the  "  Cortes." 

And  therefore  the  said  appearers  did  declare  to  protest,  as  by  these 
presents  they  do,  severally,  solemnly  protest,  against  the  said  unjusti- 
fiable and  and  illegal  acts  of  her  Britannic  Majesty's  screw  gun-boat 
the  "  Forward,"  her  officers  and  men  ;  and  do  severally  declare  that 
they  hold  her  Britannic  Majesty's  government  responsible  for  the 
moneys  and  efiects  taken  from  them  individually,  as  also  for  damages 
for  the  wrongful  imprisonment  and  other  injuries  to  which  they  were 
subjected  by  her  Majesty's  officers  and  servants,  as  well  as  for  the  in- 
jury to  their  business  by  virtue  of  the  detention  to  which  they  were 
subjected,  and  the  total  disruption  of  their  lawful  voyage  of  business 
on  which  they  were  proceeding.  They  do,  therefore,  in  addition  to 
the  sums  of  money  taken  from  them  and  the  value  of  the  articles  pur- 
loined, demand  indemnity  irom  the  government  aforesaid. 

All  which  matters  and  things  were  declared,  alleged,  and  affirmed 
before  me,  the  said  consul  general ;  and,  therefore,  I  hereunto  set  my 
hand  and  affix  the  seal  of  my  office,  being  requested  to  certify  and 
testify  the  premises. 

JUAN  ALVERTI, 
MIGUEL  SOLER, 
ANTONIO  FLORES, 

bii 

MANUEL  VIDAL  +  PEREZ. 

mark. 
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Thns  done  and  protested,  at  the  city  of  Havana,  this  thirtieth  day 
of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
r    1    flfty-eight,  and  of  the  independence  of  the  United  States 
I-  *    '-I    the  eighty-second. 

A.  K.  BLYTHE, 
Canm^late  General  of  the  United  States  of  America^ 

Island  of  Cvba. 

I  do  hereby  certify  that  the  foregoing  is  a  true  and  correct  copy  of 
an  original  public  instrument  of  protest,  of  record  in  the  archives  of 
this  consulate  general.  Given  under  my  hand  and  official  seal,  at 
Havana,  this  30th  day  of  April,  A.  D.  1858. 

[l.  8.]  A.  K.  BLYTHE, 

Z7.  8.  Constd  Genercd^  in  Cvba. 


CoKsuLATB  General  of  the  United  States  of  America,  Island  of  Cuba. 

Before  me,  Andrew  E.  Blythe,  consul  general  of  the  United  States 
of  America  for  the  Island  of  Cuba,  residing  at  Havana,  personally 
appeared,  on  the  day  of  the  date  hereof,  A.  r.  Laurent,  master  of  the 
brig  A.  A.  Chapman,  of  New  Orleans,  which  arrived  from  that  port 
at  Havana  on  tne  27th  ultimo,  and  being  sworn  according  to  law, 
deposes  and  says  as  follows  :  The  brig  A.  A.  Chapman,  under  my 
command,  was  in  the  port  of  Havana  nom  the  27th  of  March  to  the 
8th  of  April,  inclusive.  Whilst  we  were  taking  in  cargo  I  noticed 
two  or  three  British  man-of-war  boats  constantly  going,  day  and 
night,  around  my  vessel,  and  appeared  to  be  watching  my  movements. 
I  was  loading  for  New  Orleans,  between  which  port  and  this  my  vessel 
has  been  plying  as  a  regular  packet  for  about  a  year  past.  On  the 
morning  of  the  9th  of  April,  very  early,  I  sailed*out  of  the  harbor  of 
Havana,  and  soon  discovered  that  a  British  screw  gun-boat,  which  I 
surmised  to  be  the  ^'  Forward^"  was  chasing  me.  I  was  about  three 
miles  from  the  Moro,  and  the  gun-boat  about  one  mile  and  a  half, 
when  she  fired  a  blank  cartridge,  evidently  to  make  me  heave  to.  I 
had  my  national  colors  at  the  peak,  and  went  on  my  way,  taking  no 
notice,  when  the  gun^boat  fired  a  shot  towards  me,  which  struck  the 
water  about  a  quarter  of  a  mile  from  my  vessel.  I  still  took  no  no- 
tice, and  kept  on  my  course;  made  additional  sail,  as  I  had  no  inten- 
tion to  allow  the  British  vessel  to  detain  me.  She  kept  on  chasing 
me  until  about  3  p.  m.  of  the  same  day,  when  I  lost  sight  ot  her. 
When  the  gun-boat  fired  her  second  gun,  I,  having  a  small  four- 
pounder  on  board,  fired  it  at  the  British  vessel  in  defiance. 

A.  LAURENT. 

Sworn  to  and  subscribed  at  Havana,  this  first  day  of  May,  A.  D. 

, ,  „  T     1858,  before  me, 

L^-  ®-J  A.  K.  BLYTHE. 
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Mr,  ScJieU  to  Mr.  Cass. 

Custom-house,  New  York, 

CoUedor's  Office,  May  15,  1858. 

Sib  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  13th  instant,  (which  did  not  reach  here  until  this  date,)  in  rela- 
tion to  a  paragraph  in  the  New  York  Herald  of  12th  instant.  No 
other  than  the  iacts  as  therein  stated  having  come  into  my  possession, 
I  forthwith,  on  the  receipt  of  your  letter,  sought  an  interview  with 
the  captain  of  the  schooner  ^^  Mobile,"  which  I  have  not,  at  the 
closing  of  this  mail,  been  enabled  to  obtain. 

I  shall  give  my  continued  attention  to  the  subject,  and  have  the 
honor  to  address  you  again. 

I  am,  sir,  with  high  respect,  your  obedient  servant, 

AUGUSTUS  SCHELL,  OoOectar. 
Hon.  Lewis  Cass, 

Secretary  of  State,  Washingtoriy  D.  C. 


Mr,  Cass  to  Mr,  Austin. 


Department  op  State, 

Washington,  May  15,  1858. 

Sir  :  It  appears,  from  the  public  journals,  that  CSaptain  Bray,  of  the 
brig  *'  Robert  Wing,"  which  arrived  at  your  port  on  the  13th  instant, 
reports  that  off  Inaqua,  on  the  29th  ultimo,  a  boat  from  a  British 
ciuiser  came  alongside  and  examined  the  brig's  papers,  and  that, 
previous  to  sending  the  boat,  the  cruiser  fired  a  gun.  He  also  states 
that  there  were  a  ship  and  a  schooner  in  company  at  the  time,  and 
that  the  schooner  was  detained  on  suspicion  of  being  a  slaver. 

I  have  to  request  that  you  will  be  so  good  as  to  procure  from  the 
captain  of  the  ''  Robert  Wing  "  his  statement  of  the  circumstances, 
under  oath,  along  with  any  other  reliable  information  you  may  be 
able  to  obtain  on  the  subject,  and  transmit  it  to  me. 
I  am,  sir,  respectfully,  your  obedient  servant, 

LEWIS  CASS. 

Arthur  W.  Austin,  Esq., 

Collector  of  the  Customs,  Boston,  Massachusetts. 


Lord  Napier  to  Mr,  Cass. 


Her  Britankio  Majesty's  Leoatiok, 
Washington^  May  16,  1858. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
he  4th  instant,  conveying  an  account  of  the  circumstances  which  are 


Digitized  by  VjOOQIC 


SEABCH  OF  AMEBICAN  VESSELS.  15 

alleged  to  have  attended  the  boarding  of  the  American  vessel  ^'  N.  B. 
Borden"  by  her  Majesty's  sloop  "Styx." 

I  have  transmitted  copies  of  your  communication  to  her  Majesty's 
government  and  to  the  commander*in-chief  of  her  Majesty's  forces  on 
the  West  India  station. 

I  have  the  honor  to  be,  with  the  highest  consideration ,  sir,  your 
most  obedient  humble  servant, 

NAPIER. 

Hon.  Lewis  Cass,  <£c.,  <£c.,  (tc. 


Mr.  ScheU  to  Mr.  Cass. 


CUSTOM-HOUBB,  NeW  ToRK, 

CoUedor's  Office,  May  17,  1858. 

Sir:  I  had  the  honor,  by  mail  of  the  15th,  to  acknowledge  the 
receipt  of  your  letter  of  13th  instant,  and,  referring  to  its  subject- 
matter,  have  now  the  satisfaction  to  transmit  to  you  the  result  of  the 
information  received  from  Captain  Howes,  of  the  schooner  Mobile, 
in  several  interviews,  embodied  in  the  form  of  an  authenticated  state- 
ment of  the  facts  of  the  case. 

I  also  enclose  herewith  a  list  of  the  names  of  the  crew  and  of  the 
passengers  on  board  the  schooner  Mobile  at  the  time  of  the  occurrence 
of  the  incident  under  consideration. 

The  schooner  Mobile,  Howes  master,  is  a  regularly  enrolled  vessel 
of  the  United  States  in  the  district  of  the  city  of  New  York,  and  is 
licensed  for  the  coasting  trade.  She  sailed  from  Mobile  on  the  26th 
April  with  a  cargo  of  cotton^  part  of  which  (thirty-three  bales)  was  on 
deck.  She  arrived  at  New  York  on  the  12th  May  instant. 
I  am,  sir,  with  high  respect,  your  obedient  servant, 

AUGUSTUS  SCHELL,  CoUector. 

Hon.  Lewis  Cass, 

/Secretary  of  State,  Washington. 

List  of  crew  of  scluxmer  **  Mobile^"  of  New  York,  on  her  last  voyage 
from  Mobile  to  New  York,  May,  1858, 

Joseph  Hopkins,  first  mate. 
George  B.  Eling.  second  mate. 
Henry  J.  Christian,  cook  and  steward. 
Thomas  Smith,  seaman. 
George  Cuff,  " 

Ben.  Steven,  *' 

Thomas  Wicht,        *' 
Wm.  Steven,  " 

James  H.  Bevole,     *' 
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Passengers, 

Mr.  Thomas,  of  Newark. 

The    family    of  the    captain,    consisting  of  his  wife    and  two 
daughters,  one  of  the  age  of  fourteen  years,  and  the  other  six  years. 


Statement  in  regard  to  schooner  MobUe  and  British  war  steamer j 

supposed  the  *  ^Styx. ' ' 

Nsw  Tore,  May  16,  1858. 

I  first  saw  the  steamer  about  noon,  April  29 — ^a  mere  speck  on  the 
horizon — to  the  eastward ;  oould  not  make  out  wbAt  she  was.  At 
noon  our  latitude  was  23^  42',  longitude  81^  62'.  At  one  o'clock 
took  the  glass  and  looked  at  the  stranger ;  saw  she  was  a  steamer, 
barque-rigged,  and  appeared  to  be  running  across  our  bows.  I  said 
to  the  mate,  I  think  ne  is  an  American  man-of-war,  going  to  Key 
West.  Wind  at  the  time  E.  by  N.,  vessel  heading  N.  by  E.  to  NNE.; 
several  sail  in  sight.    I  then  went  below  and  laid  down. 

About  half-past  three  my  eldest  daughter  (my  family  were  on  board) 
came  to  my  room  and  said:  Father,  what  is  that  vessel  doing?  I 
looked  out  of  the  window  and  saw  that  she  was  running  down  for  us. 
Thinking  she  was  going  to  speak  us,  I  went  on  deck  to  answer  her 
hail.  As  I  came  on  deck  the  mate  said  to  me,  that  is  an  English  war 
steamer.  I  told  him  to  set  our  ensign,  which  he  did  in  the  main 
rigging ;  the  steamer  then  about  two  miles  off.  The  steamer  kept  on 
until  within  hailing  distance ;  he  then  rounded  to  on  my  weather 
quarter.  As  he  came  to,  I  saw  the  English  flag  at  his  mizzen  peak, 
which  was  the  first  I  had  seen  of  it.  Soon  I  heard,  twice  in  succession, 
something  like  the  crack  of  a  rifle ;  but  I  could  hardly  believe  he  was 
firing  at  me  and  lying  within  hail.  I  soon  heard  another  report, 
and,  likewise,  the  whistle  of  the  ball.  The  mate  came  to  me  and  said, 
they  are  firing  at  us,  and  with  ball,  too.  I  then  ordered  the  vessel 
hove  to — the  same  as  I  would  heave  to  for  a  pilot.  After  that,  there 
were  two  shots  fired  into  us — one  ball  striking  the  vessel  about  eight 
feet  abaft  the  forechannels,  (where  the  mark  can  now  be  seen,)  the 
other  going  over  the  heads  of  the  men  working  amidship,  striking  the 
water  to  the  leeward. 

My  men  being  in  danger,  I  ordered  the  jibs  to  be  hauled  down, 
thinking  that  might  stop  his  firing. 

About  4  o'clock  his  boat  came  alongside  with,  as  near  as  I  can 
recollect,  six  men  and  an  officer,  all  appaiently  unarmed,  with  the  excep- 
tion of  the  officer,  who  wore  his  side-arms.  The  officer,  dressed  in  the 
British  naval  uniform,  came  on  board ;  came  aft,  and,  without  asking 
for  the  captain,  began  to  ask  questions :  Where  the  vessel  was  from« 
where  bound,  where  owned,  her  name,  and  number  of  men  and  pas- 
sengers, &c.     To  which  I  gave  the  usual  answers.    I  then  asked  him 
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what  they  meant  by  firing  into  my  vessel  and  frightening  my  wife 
and  children.  He  said :  Why  did  yon  not  heave  to  when  you  saw  a 
man-of  war  to  windward  with  her  ensign  flying?  I  told  him  it  was 
common  to  see  American  and  Spanish  men-of-war  in  the  Gulf  with 
their  colors  flying,  and  they  had  never  stopped  or  interfered  with  me, 
and  it  would  not  do  for  me  to  heave  to  and  wait  the  motions  of  every 
man-of-war  I  saw  with  colors  flying.  He  then  asked  for  my  papers. 
I  started  to  go  to  the  cabin  to  get  them,  when  he,  knowing  that  my 
family  were  there,  and  without  an  invitation,  immediately  fol- 
lowed me. 

I  showed  him  my  enrolment  and  license.  After  looking  at  them  a 
moment,  he  said:  You  should  have  a  register.  I  told  him  our 
coasters  did  not  have  registers,  but  sailed  under  a  license,  and  if  he 
was  not  satisfied,  here  was  my  clearance  from  Mobile,  in  regular  form. 

After  looking  at  them  awhile,  he  laid  them  on  the  table.  I  asked 
him  if  he  took  me  for  a  slaver?  He  said:  No.  I  told  him  that, 
knowing  I  was  not  a  slaver,  it  was  very  strange  they  should  want  to 
board  my  vessel,  and  insult  my  flag  in  such  a  manner ;  that  they  had 
no  rigbt  to  do  it.  He  said  they  had,  and  that  they  had  orders  to 
board  every  vessel  going  up  or  down  the  Gulf,  and  that  it  was  very 
lucky  for  me  that  I  hove  to. 

I  then  told  him  if  he  had  got  through  I  should  like  to  pursue  my 
voyage.  He  then  left  my  vessel  without  so  much  as  saying  **  good 
day." 

In  the  course  of  his  visit,  I  asked  him  how  I  should  have  known 
he  was  a  man-of-war.  He  said  I  could  have  seen  their  pennant.  I 
told  him  I  had  a  long  one  that  I  very  often  set.  He  said  if  he  saw 
me  with  one  set  he  would  haul  it  down  for  me. 

Our  latitude,  when  boarded,  was  24^  4/;  longitude,  81°  42^.  Three 
hours  afterwards  I  saw  Sand  Key  light,  bearing  WN W.  by  compass, 
and  distant  fifteen  miles.  , 

ALLEN  HOWES, 

Southern  Dibteict  of  Nbw  York,  w. 

Allen  Howes,  being  duly  sworn,  says  he  was  master  of  the  Ameri- 
can schooner  Mobile,  on  her  late  vovage  from  Mobile  to  New  York, 

and  that  the  foregoing  statement  by  him  subscribed  is  true.  

A.  HOWES. 

Subscribed  and  sworn  before  me,  this  17th  day  of  May,  1868. 
[L.  a.]  SAMUEL  GODWIN, 

Notary  PvbUc. 


Southern  District  of  New  York,  ae. 

Joseph  S.  Hopkins,  being  duly  sworn,  says :  He  was  first  mate  of 

the  schooner  **  Mobile,"  on  her  late  voyage  from  Mobile  to  New  York ; 

that  he  has  heard  read  the  foregoing  statement  and  affidavit  sigQed 

by  Allen  Howes,  and  that  the  facts  Sierein  set  forth  are  true,  except 

Ex.  Doo.  69 2     . 
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that  as  the  BritiBh  officer  came  over  the  rail  he  asked  deponent  where 
the  captain  was ;  to  which  deponent  replied  he  was  aft. 

JOSEPH  8.  HOPKINS. 

Sworn  and  subscribed  this  ITth  day  of  May,  1858,  before  me. 

JAMES  T.  QBISWOLD, 

Notary  PtMic. 


Mr.  Baker  to  Mr.  Cass. 


CUBIOM-HOUSB,  PmLADBLPHU, 

CoOectar'a  Office,  May  17,  1858. 
Sir  :  With  this,  please  find  the  attested  statement  requested  by 
your  letter  of  the  14th  instant,  from  Captain  Foulkes,  of  the  ship 
Tropic  Bird,  of  Philadelphia. 

I  am,  very  respectfoUy,  your  obedient  servant^ 

J.  B.  BAKER,  Collector. 
JBon.  Lewis  Cass, 

Secretary  of  State. 


Philadelphia,  May  17,  1858. 

•Sir:  We  enclose,  as  you  request,  the  affidavit  of  Captain  C. 
Foulkes,  master  of  our  ship  Tropic  Bird,  relative  to  the  vessel  being 
ifired  into  and  searched  by  the  British  steamer  Jasper.  We  trust  tbe 
.action  of  our  .government  will  be  such  as  to  prevent  any  further  in- 
(Sult  to  our  flag. 

With  respect,  we  are^  sir,  your  obedient  servants, 

THOMAS  WATTSON  &  SONS. 
Hon.  J.  B.  Baker, 

Collector  of  Customs ^  Philadelphia. 


Philadelphia,  May  15, 1868. 
The  ship  Tropic  Bird,  of  thisjport,  under  my  command,  left  Port  aa 
Prince  on  the  27th  ultimo.  On  the  2d  instant,  when  about  seven 
miles  to  leeward  of  Inagua,  and  being  short-handed,  beating  up  to 
^that  port  to  recruit  my  crew^  I  saw  a  two  topsail  schooner  get  under 
way  from  the  harbor,  and  run  down  towards  the  ship.  When  about 
four  hundred  yards  from  us  she  rounded  to  and  fired  a  gun.  I  imme- 
'diately  hoisted  my  colors,  and  kept  on.  The  gun-boat  finding  the 
•ship  passing  her,  fired  a  shotted  gun  across  our  stern.  I  then  got 
ready  for  going  about,  and  whilst  the  ship  was  in  stays  the  cruiser 
<fired  another  gun  ;  but  my  attention  was  taken  up  by  the  ship ;  I  did 
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not  see  where  the  ball  went.  I  then  hove  the  ship  to  and  a  boat  came 
alongside.  The  officer  commanding  her  stepped  on  deck,  when  I 
asked  him  by  what  right  he  stopped  an  American  ship  on  the  high 
seas?  He  answered,  they  had  the  right  to  do  so.  He  said  the  name 
of  his  vessel  was  the  ''  Jasper,"  and  demanded  to  see  my  papers  ;  to 
which  demand,  after  remonstrating,  I  complied  with.  I  told  him 
that  I  should  report  his  vessel  on  my  arrival ;  to  which  he  said,  I 
might  do  so,  and  offered  to  write  in  the  ship's  log-book  the  fact  of  his 
having  visited  the  ship.  After  the  officer  had  examined  my  papers, 
I  gave  the  order  to  fill  away,  when  he  turned  round  and  told  me  that 
the  ^'Jasper  *'  would  fire  into  the  ship  should  I  keep  on  my  course 
before  he  had  left  my  ship  ;  which  threat  I  disregarded,  and  told  him 
to  fire  away,  as  I  had  already  lost  too  much  time.  He  got  into  his 
boat,  and  I  proceeded  to  Inagua,  and  reported  the  case  to  Mr.  Sar- 
geant,  the  consul,  who  told  me  that  they  had  been  boarding  all  the 
vessels  they  saw.  The  Tropic  Bird,  far  from  having  the  appearance 
of  a  slaver,  was  deeply  laden  with  coffee  and  logwood.  She  had  on 
board  eighteen  passengers,  eleven  of  whom  were  women  and  children, 
and  almost  the  whole  were  at  the  time  on  her  high  poop,  and  could 
plainly  be  seen  from  the  Jasper  without  a  glass.  The  officer  who 
boarded  the  ship  apologized  for  detaining  her,  and  said  that  almost 
all  the  vessels  taken  had  been  under  the  American  flag. 

C.  FOULKES. 

City  of  Philadelphia,  88. 

Personally  appeared  CSaptain  C.  Foulkes,  who,  being  duly  sworn, 
did  depose  and  say,  that  the  above  facts  are  strictly  true  in  every  par- 
ticular. 

Sworn  to  and  subscribed,  this  fourteenth  day  of  May,  A.  D,  1858, 
before  me. 

GEO.  M.  WILLIAMS, 

Alderman. 

We,  the  undersigned,  passengers  by  the  ship  *' Tropic  Bird"  on  the 
voyage  from  Port  au  Prince,  as  annexed  hereto,  fully  corroborate  the 
statement  of  Captain  Foulkes. 

B.  P.  HUNT. 

Philadelphia,  May  17,  1858. 

The  rain  prevented  more  than  one  of  the  passengers  from  coming 
down  to  the  office  during  the  day. 

THO.  WATTSON  &  SON. 


JUr.  Ca88  to  Mr.  Dallas. 


Drpartment  op  State, 

Washington,  May  12,  1868. 

Sir:  The  accompanying  papers,  copies  of  the  originals,  which  have 
been  just  received,  will  make  known  to  you  another  outrage  committed 
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against  the  rights  of  the  United  States  by  a  British  armed  vessel, 
which  calls  for  the  immediate  attention  of  the  British  government. 
I  am  persuaded  that  if  the  occurrences  took  place,  as  they  are  stated, 
the  conduct  of  the  British  officer  will  be  disavowed  and  condemned. 
I  beg  you  would  communicate  to  Lord  Malmsbury  the  earnest  desire 
of  the  President  that  this  practice,  which  seems  to  become  more  prevft- 
lent,  of  detaining  and  searching  American  vessels,  should  be  disoon- 
tinued,  and  that  the  most  peremptory  order  for  that  purpose  shonld 
be  given  and  enforced.  Such  a  measure  is  called  for  by  important 
considerations,  which  will  readily  occur  to  you.  While  this  govern- 
ment is  determined  to  use  all  proper  exertions  for  the  suppression  of 
the  slave  trade,  it  is  not  less  desirous  that  the  just  immunity  of  the 
vessels  of  the  United  States  upon  the  ocean  should  be  preserved. 
Whatever  may  have  been  the  true  objects  of  the  voyage  of  the  Cortes, 
if  she  had  papers  shewing  her  American  character,  she  wa8  subject 
neither  to  search  nor  capture  by  a  British  cruiser.  I  do  not  doubt 
but  the  facts  reported  will  be  fully  investigated  by  order  of  the  British 
government,  and  proper  measures  taken  to  prevent  the  reoccurrence 
of  a  similar  act  hereafter. 

I  call  your  attention,  also,  to  the  circumstances  reported  by  onr 
consular  general  at  Havana,  showing  the  existence  of  a  kind  of  police 
system,  by  which  American  vessels  in  that  port  are  watched  and  inter- 
fered with,  and  have  to  request  that  you  would  bring  the  matter  to 
the  attention  of  the  Earl  of  Malmsbury,  with  a  view  to  the  correction 
of  the  evil. 

I  am,  sir,  respectfully,  your  obedient  servant, 

LEWIS  CASS. 

George  M.  Dallas,  Esq., 


Mr,  Blyiht  to  Mr.  Appieton. 


No.  6.]  Consul  General  op  the  United  States, 

Havana^  April  2»,  1858. 

Sir:  I  have  received  definite  information  that  the  schooner  **  Cortes/' 
of  New  York,  James  M.  Durand,  master  was  captured  by  the  British 
screw  gun-boat  '*  Forward"  on  or  about  the  15th  instant,  about  half- 
way between  Havana  and  Matanzas,  at  a  distance  of  about  thirty-fiye 
miles  from  the  Cuban  coast.  Before  proceeding  to  give  such  facts  in 
relation  to  her  seizure  as  have  come  to  my  knowledge,  I  will  premise 
by  stating  that  for  some  time  past  a  number  of  British  gun-boiats  and 
other  larger  vessels  of  war  of  that  nation  have  been  very  active  in 
cruising  for  slavers,  both  on  the  north  and  south  sides  of  this  island. 

Many  complaints  have  been  made  to  this  office  by  American  masters 
that  these  British  men-of-war  have  exercised  about  the  vessels  under 
their  command  in  this  harbor  a  system  of  espionage  exceedingly 
annoying  to  them  in  their  business,  and,  from  the  manner  in  which  it 
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has  been  done,  insulting  to  their  national  feeling.  Whilst  two  of 
these  British  war  ships  were  in  this  port,  (I  learn  from  American 
masters  then  taking  on  freight,)  they  were  in  the  daily  habit  of  send- 
ing their  boats  around  the  harbor,  and  stationing  them  near  such 
vessels  as  were  loading  ;  that  they  would  carefully  note  every  article 
taken  on  board,  and  in  some  instances  were  so  pertinacious  in  their 
surveilknce  as  to  put  themselves  in  the  way  of  the  lighters  bringing 
cargo. 

The  American  brig  A.  A.  Chapman,  engaged  as  a  regular  packet 
between  this  port  and  New  Orleans,  was  thus  annoyed  on  her  last 
visit  here.  Her  commander  complained  at  this  office  on  the  eve  of 
his  departure,  and  expressed  apprehension  that  he  would  be  followed 
out  to  sea  and  boarded.  A  rumor  was  in  circulation  that  she  was 
boarded  after  leaving  the  port.  1  had  no  means  of  ascertaining  the 
truth  of  the  rumor,  but  presume,  if  it  was  true,  the  fact  was  reported 
at  the  custom-house  iu  Kew  Orleans. 

A  few  days  after  the  Chapman  left,  the  Brownsville,  Captain  Simp- 
son, engaged  in  the  same  trade,  presented  a  similar  complaint^  alleging 
that  a  British  man-of-war's  boat  lay  constantly  by  him,  watching 
everything  that  went  on  board,  and  interfering  with  his  launches. 

I  present  these  facts,  as  they  are  the  subject  of  much  converbation 
in  the  shipping,  and  have  caused  great  indignation  among  American 
citizens  here. 

The  "  Cortes"  arrived  here  on  the  20th  of  March,  from  New  York, 
under  the  command  of  her  sole  owner,  Adam  A.  Sraalley ;  on  the  27th 
he  appointed  his  mate,  James  M.  Durand,  master  of  the  schooner, 
and  executed  at  this  office  in  favor  of  said  Durand  a  power  of  attorney, 
authorizing  him  to  sell  the  schooner  if  he  could,  or  charter  her.  She 
cleared  at  this  office  on  the  13th  instant  for  Annobon  with  an  assorted 
cargo,  and  sailed  on  the  next  morning.  The  parties  interested  in  the 
cargo  have  since  furnished  me  the  charter-party  and  the  bill  of  lading, 
which  I  herewith  transmit  to  the  department. 

Learning  that  several  of  the  crew  and  passengers  had  arrived  here, 
and  desired  to  make  their  complaint  at  this  office^  I  caused  them  to 
come  before  me  that  I  might  receive  their  statements  of  the  facts  under 
oath.  I  transmit  to  the  department  the  testimony  of  the  mate,  three 
of  the  seamen,  and  three  of  the  passengers.  I  learn  that  the  passen- 
gers, who  say  a  large  amount  of  money  was  taken  from  them,  purpose 
presenting  a  demand  for  its  restitution,  and  for  damages  through  this 
office.  When  they  present  themselves  for  that  purpose,  I  will,  of  course, 
receive  their  protest,  and  forward  it  to  the  department. 

Captain  Durand's  conduct,  as  disclosed  by  the  testimony,  seems  to 
have  been  very  strange.  It  seems  to  be  the  fixed  opinion  of  the  mate 
that  he  sold  the  vessel  for  a  consideration.  What  were  the  contents 
of  the  paper  which  the  mate  and  men  say  was  signed  by  the  captain, 
I  have  not  been  able  to  ascertain.  If  the  vessel  was  really  bound  on 
a  slave  voyage,  then  the  captain  should  certainly  be  punished  for  pros- 
tituting the  flag  of  our  country  to  such  a  purpose  ;  if  she  was  not, 
and  her  commander  so  represented  her  for  a  consideration,  then  he  is 
equally  guilty,  and  should  certainly  be  punished. 

Since  the  occurrence,  I  have  conversed  with  a  respectable  and  Intel- 

Digitized  by  VjOOQIC 


22  8EABCH   OF   AMERICAN  YE&BELB. 

ligent  AmericaD  merchant  of  Matanzas,  Mr.  Roger  Horner,  who  met 
the  commander  of  the  gnn-boat  "  Forward"  in  that  city,  and  assured 
me  that  that  officer  had  stated  to  him  that  the  Cortes  had  neither 
papers  nor  flag  ;  this  statement,  of  course,  is  untrue.  The  mate  and 
men  all  state  that  the  flag  was  exhibited,  and  the  papers  produced, 
examined,  and  copies  of  them  taken.  If  these  men  have  perjured  them- 
selves, and  no  pap(  rs  or  flag  were  exhibited,  then  it  would  show  collu- 
sion between  the  commander  of  the  Cortes  and  the  person  seizing  her, 
as  the  Cortes  certainly  took  from  this  office  regular  papers.  I  learn 
from  the  same  gentleman,  Mr.  Horner,  that  the  master  of  the  Cortes 
has  sailed  from  Matanzas  to  the  city  of  New  York.  In  any  view  of 
the  conduct  of  this  man,  the  propriety  of  an  investigation  is  manifest. 

Since  I  commenced  this  communication.  Captain  bam uel  Tiherham, 
master  of  the  barque  *'  Glenburu,"  of  Richmond,  has  arrived  in  port, 
and  complains  that  on  the  16th  instant,  whilst  on  his  passage  from 
Antwerp  for  this  port,  he  was  stopped  by  her  Britannic  Majesty's 
steamer  ^<  Basilisk,"  and  boarded  by  one  of  her  officers,  accompanied 
by  a  detachment  of  men.  The  officer  asked  him  the  particulars 
relating  to  his  ship,  and  stated  that  he  had  orders  from  the  admiral 
at  Jamaica  to  board  every  vessel  found  in  the  neighborhood  of  the 
coast  of  Cuba.  I  will  transmit^  by  next  mail,  his  sworn  statement  of 
the  facts. 

I  content  myself,  and  deem  that  therein  I  have  done  my  whole  duty, 
in  presenting  a  simple  statement  of  such  facts  as  have  come  to  my 
office.  I  make  no  suggestions  concerning  the  right  of  foreign  men  of- 
war  to  visit  or  detain  at  sea  vessels  bearing  the  flag  of  the  United 
States. 

Under  any  circumstances  I  would  doubt  the  propriety  of  discnssing 
such  principles  in  a  communication  to  the  department;  under  existing 
circumstances,  I  conceive  that  it  would  not  only  be  supererogatory, 
but  presumptive,  on  my  part,  as  it  is  a  subject  with  which  the  chief  of 
the  department  is  believed  to  be  more  conversant  than  any  living 
statesman. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient  servant, 

A.  K.  BLYTHE, 

Consul  General 

Hon.  John  Appleton, 
Assistant  Secretary  of  State  of  the  United  States^  Washingtaa. 


Consulate  General  op  the  U.  S.  of  America,  Island  op  Ccba. 

On  the  day  of  the  date  hereof,  before  me,  Andrew  K.  Blythe, 
consul  general  of  the  United  States  of  America  for  the  Island  of 
Cuba,  residing  at  Havana,  personally  appeared  Don  Antonio  FIore«, 
Antonio  Perez,  and  Miguel  Soler,  all  Spanish  subjects,  who  stated  that 
they  were  passengers  on  board  the  American  schooner  "  Cortes," 
from  the  port  of  Havana,  and  having  been  compelled  to  return  here, 
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they  wished  to  give  their  depositions,  under  oath,  and  requested  me 
to  receive  their  depositions  ;  the  said  appearers  being  therefore  sworn, 
according  to  law,  declared  and  deposed  as  follows:  Don  Antonio 
Flores  saith,  that  he  took  passage,  with  a  regular  passport  from  the 
superior  government  of  Cuba,  in  the  American  schooner  "  Cortes," 
from  Havana  to  the  Spanish  island  of  Annobon,  in  the  African  sea ; 
that  he  sailed  in  said  vessel  from  Havana,  and  when  off  Jamco  a  British 
screw  gun-boat,  called  the  "  Forward,"  overhauled  the  vessel ;  that 
he  was  conducted  on  board  the  British  vessel,  and  three  days  after  the 
British  vessel  anchored  off  Cayo  Piedra,  near  Cardenas,  where  he  was 
deprived  of  his  best  clothes,  his  money,  (|2,000,)  his  passport,  and 
other  effects,  by  the  people  of  the  British  gun-boat,  and  then  made  to 
land  upon  Cayo  Piedra ;  that  this  was  done  in  the  presence  of  the 
pilots  of  the  port  of  Cardenas,  who  afterwards  conducted  him  to  Car- 
denas ;  he  was  put  on  shore  on  last  Sunday,  the  18th  instant. 

ANTONIO  FLORES. 

Don  Antonio  Perez  saith,  that  he  took  passage  on  the  American 
schooner  ^'  Cortes,"  with  a  passport  signed  by  the  governor  general 
of  Cuba,  countersigned  by  the  political  secretary,  bound  to  Annobon  ; 
that  the  said  schooner  was  overhauled  off  Jamco  by  the  English  gun- 
boat ^'  Forward,"  on  the  16th  instant;  that  himself  and  other  pas- 
sengers were  conducted  on  board  the  gun-boat,  and,  three  days  after, 
landed  upon  Key  Piedra,  about  four  leagues  from  Cardenas. ;  that  there 
himself  and  others  were  robbed  of  almost  everything  they  possessed 
by  the  people  of  the  gun-boat ;  that  he  was  robbed  of  the  best  portion 
of  his  clothes,  his  money,  six  thousand  dollars,  his  passport,  and 
other  property,  and  the  only  things  that  they  returned  to  the  passen- 
gers were  their  watches  ;  that  all  this  took  place  in  the  presence  of 
many  persons,  and  himself  and  the  other  passengers,  and  the  mate  of  the 
schooner,  were  put  naked  and  searched  in  the  presence  of  a  large  num- 
ber of  persons  ;  that  he,  as  well  as  the  others,  were  treatel  with  the 
greatest  indignity,  and  the  commander  of  the  gun-boat  was  dead 
runk  at  the  time.  The  British  officers  behaved  more  like  Vandals 
than  civilized  men  ;  that,  finding  himself  landed  upon  the  key,  he 
accepted  the  kindly  offer  of  the  Cardenas  pilots,  who  took  him  and 
the  other  passengers  to  Cardenas,  from  whence  they  came  to  Havana. 

Us 

ANTONIO  +  PEREZ. 

mirk. 

Don  Miguel  Soler  saith  :  Myself  and  other  passengers  left  this  port 
of  Havana,  with  regular  passports,  for  Annobon.  When  off  Jamco,  the 
16th  instant,  the  American  schooner  *' Cortes,"  upon  which  we  were, 
-was  visited,  searched,  and  captured  by  theBritish  sun-boat  '^Forward ;" 
myself  and  the  others  were  made  to  go  on  board  the  gun-boat,  where 
we  were  obliged  to  take  off  our  garments  and  shoes,  and  searched, 
and  otherwise  treated  with  very  great  indignity ;  on  the  19th,  off 
Cayo  Piedra,  everything  of  value  that  we  possessed,  except  the  worst 
portion  of  our  clothes,  and  our  watches,  were  taken  from  us.  I  was 
robbed,  amongst  other  things,  of  422  Spanish  doubloons  by  the  people 
of  the  ''Forward,"  and  then  set  on  shore ;  the  captain  of  the  *'For- 
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ward"  was  so  drunk  at  the  time  that  he  could  scaroelj  walk  the  deck 
of  his  vessel ;  the  pilots  of  the  port  of  Cardenas,  who  witnessed  the 
whole  transaction  above  recited^  gave  him  a  passage  to  Cardenas,  from 
whence  he  came  to  Havana. 

MIGUEL  80LER. 

In  testimony  whereof,  I  hereunto  set  my  hand  and  afRx  my  official 
r,  ^  -I    seal,  at  Havana,  this  24th  day  of  April,  1858. 
L^-  ^-J  A.  K.  BLYTHE, 

Consul  Generah 
By  THOMAS  SAVAGE, 
Deputy  Conaui  General  and  Interpreter. 


Shipped  in  good  order  and  well  conditioned,  by  Francisco  Garcia,  on 
hoard  the  American  schooner  called  the  Cortes,  whereof  is  master, 
for  this  present  voyage,  S.  Durand,  now  lying  in  the  port  of  Havana, 
and  bound  for  Annobon,  to  say — 

YO  bags  of  rice, 

20  twenty  barrels  of  beans, 

40  forty         do.       of  bread, 

10  ten  kegs  of  lard, 

20  twenty  jars  of  olive  oil, 

8  eight  boxes  of  codfish, 

1  one  iron  kitchen, 
3000  three  thousand  feet  of  pitch  pine, 

5  barrels  of  wine, 
40  forty  pipes  of  white  rum,  in  ^  and  J, 
60  sixty  empty  hogsheads, 

being  marked  and  numbered  as  in  the  margin,  and  are  to  be  delivered 
in  the  like  good  order  and  condition,  at  the  aforesaid  port  of  Annobon, 
(the  dangers  of  the  seas  only  excepted,)  unto  Mr.  Jose  de  Silva,  or  to 
his  assigns,  he  or  they  paying  freight  for  the  said  goods,  two  thousand 
dollars,  with  6  per  cent,  primage  and  average  accustomed. 

In  witness  whereof,  the  master  or  purser  of  the  said  vessel  hath  af- 
firmed to  three  bills  of  lading,  all  of  this  tenor  and  date,  one  of  which 
being  accomplished,  the  ethers  to  stand  void. 

Dated  Havana,  the  13th  day  of  April,  1858, 

JAMES  M.  DURAND. 


Charter-party. 


It  is  this  day  mutually  understood  and  agreed  upon,  between  James 
W.  Durand,  in  behalf  of  the  owners  of  the  American  schooner 
'^Cortes,"  of  one  hundred  and  seventy-six  tons,  whereof  James  M. 
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Durand  is  master,  now  lying  in  the  port  of  Havana,  on  the  first  part, 
and  Francisco  Garcia,  merchant,  on  the  second  part,  as  follows: 
That  the  said  vessel,  being  tight,  staunch,  strong,  and  in  every  respect 
fitted  for  the  intended  voyage,  Captain  Durand  shall  receive  on  board 
said  schooner  a  full  cargo,  to  consist  of  such  goo(^s  or  merchandise  as 
the  charterer  may  see  proper  to  send  in  her,  (legal  goods  or  merchan- 
dise is  understood,)  which  shall  not  exceed  what  she  can  reasonably 
stow  and  carry,  over  and  above  her  tackle,  apparel,  provisions,  and 
room  sufficient  for  the  accommodation  of  the  officers  and  crew,  and 
which  cargo  the  said  party  of  the  second  part  here  by  agrees  to  furnish 
at  Havana. 

The  said  vessel  being  so  laden.  Captain  Durand  shall,  with  all  pos- 
sible  despatch,  make  sail  for  the  port  of  Annobon  for  orders,  and  on 
his  arrival  at  the  port  of  discharge,  make  a  true  and  faithful  delivery 
of  the  cargo,  according  to  custom  and  the  bills  of  lading,  to  the  char- 
terer's agents. 

In  considerations  whereof,  freight  shall  be  paid  on  sight-delivery 
of  the  cargo  at  the  rate  of  four  thousand  dollars  cash  at  Havana,  be^- 
fore  the  departure  of  the  vessel,  and  three  hundred  dollars  on  her 
return  voyage  to  a  port  in  the  Island  of  Cuba. 

The  lay  days  shall  be  as  follows :  fifteen  running  days,  after  the  ex- 
piration of  which  time,  demurrage  shall  be  paid  at  the  rate  of  twenty- 
five  dollars  for  each  and  every  day  as  it  may  become  due. 

The  cargo  shall  be  taken  in  and  discharged,  according  to  custom  of 
the  respective  ports  of  loading  and  discharging,  at  the  charterer's 
expense. 

The  vessel  shall  be  consigned  at  Annobon,  to  the  order  of  the  said 
merchants,  paying  no  commissions. 

It  is  further  understood  and  agreed  upon,  that,  on  arrival  at  Annobon, 
and  after  delivery  of  cargo,  Captain  Durand  will  receive  on  board  such 
cargo  of  goods  as  the  charterer's  agents  may  give  him ;  and  should 
they  see  proper  to  load  the  vessel  with  cooper  ore,  oils,  hides,  &c.,  and 
send  her  to  a  port  in  the  United  States,  they  may  do  so  by  paying  the 
same  sum  stipulated  for  a  port  in  Cuba. 

And  for  the  due  performance  of  the  several  articles  of  this  agree- 
ment, the  respective  parties  do  hereby  bind  themselves,  their  heirs, 
executors,  administrators  and  assigns,  in  the  penal  sum  of  four  thou- 
sand dollars,  restraint  of  rulers,  the  acts  of  God,  pirates,  enemies, 
and  all  and  every  of  the  dangers  of  the  seas,  rivers  and  navigation,  of 
whatever  nature  and  kind,  always  excepted. 

In  testimony  whereof,  the  respective  parties  have  hereunto  set  their 
hands,  in  Havana,  this  twenty-ninth  aay  of  March,  in  the  year  one 
thousand  eight  hundred  and  fifty-eight. 

JAMES  M.  DURAND, 
FRANCISCO  GARCIA. 

Received,  Havana,  April  13, 1858,  from  Don  Francisco  Garcia,  four 
thousand,  dollars  in  payment  for  my  outward  voyage,  as  per  charter 
party. 

JAMES  M.  DURAND. 

|4,000. 
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Consulate  General  op  the  United  States  of  America,  Island  op  Cuba. 

Information  having  reached  this  office  that  the  American  schooner 
Cortes,  of  New  York,  James  Durand,  master,  which  sailed  from  this 
port  on  the  14th  instant,  hound  to  Annobon,  was  captured  on  the  15th 
instant  by  the  screw  gun-boat  *'  Forward,"  (British,)  off  the  land  of 
Cuba ;  and  learning  that  her  first  officer  and  a  portion  of  her  crew 
had  reached  Havana,  I  have  caused  such  of  them  as  could  be  foand  to 
come  before  me,  who,  being  sworn  on  the  Holy  Evangelists  of  Almighty 
God  to  speak  the  truth,  the  whole  truth^  and  nothing  but  the  truth, 
depose  and  say  as  follows : 

William  Archbold,  being'^first  examined,  saith  :  I  am  a  citizen  of 
the  United  States,  having  been  naturalized  in  Philadelphia.  I  was  chief 
mate  of  the  schooner  Cortes,  of  New  York,  on  the  voyage  she  under- 
took from  Havana,  whence  she  sailed  the  14th  of  the  present  month.  I 
was  regularly  shipped  at  Havana,  and  my  understanding,  on  shipping, 
was,  that  the  vessel  was  going  on  a  lawful  trading  voyage  on  the  coast 
of  Africa.  We  left  Havana,  in  tow  of  a  steamboat,  on  the  morning  of 
the  14th  ;  the  crew  consisted  of  the  captain,  myself,  the  cook,  and 
four  men  before  the  mast;  there  were  eight  passengers  on  board.  On 
the  day  following,  at  half- past  nine  a  m,  a  British  man-of-war,  that 
had  been  in  sight  of  us  that  morning,  fired  a  gun,  when  we  imme- 
diately hove  to.  She  had  her  ensign  up,  and  we  set  our  own  colors. 
We  laid  to  until  the  man-of-war,  which  proved  to  be  the  British  screw 
gun-boat  Forward^  came  to  us.  We  were  about  halfway  from  Ha- 
vana to  Matanzas,  and  distant  some  35  miles  from  the  Cuban  coast ;  the 
top  of  the  Pan  of  Matanzas  was  visible.  The  captain  of  the  man-of-war 
boarded  us,  and  demanded  of  Captain  Durand  to  see  his  papers.  Cap- 
tain Durand  presented  his  papers  ;  our  colors  were  up  at  the  time ;  he 
examined  the  papers,  and  found  some  fault  with  them ;  I  do  not  know 
what  he  objected  to,  but  it  was  mostly  in  relation  to  the  passengers; 
the  British  officer  took  copies  of  all  the  schooner's  papers ;  our  cap- 
tain at  the  time  did  not  know  that  Ihe  British  officer  was  the  com- 
mander of  the  gun-boat,  and  said  to  him,  "  You  now  have  copies  oi 
my  papers  ;  take  them  to  your  captain,  and  he  will  find  ihem  correct/' 
or  words  to  this  efiect.  The  captain  of  the  man-of-war  returned  then 
to  his  vessel,  and  remained  there  for  a  short  time ;  when  he  returned, 
he  informed  Captain  Durand  that  the  schooner  was  a  prize,  as  she 
was  bound  on  the  slave  trade  ;  he  stated  that  he  had  received  informa- 
tion before  we  left  the  harbor  of  Havana,  and  that  he  knew  ua  as 
soon  as  he  saw  us.  Captain  Durand  told  me  to  haul  the  colors  down; 
I  obeyed  his  orders.  I  then  asked,  **How  do  we  stand  now,  when  oar 
colors  are  down  ?"  The  captain. of  the  man-of-war  told  me  he  would 
take  us  as  pirates.  I  then  requested  Captain  Durand  to  allow  me  to 
set  our  colors  again,  for  I  had  shipped  upon  a  lawful  voyage,  and 
wished  to  be  taken  as  such,  and  I  did  not  consider  any  foreign  man- 
of-war  in  the  universe  had  any  claim  to  us.  With  Captain  Darand's 
permission,  I  again  set  the  colors  ;  Durand  then  called  me  down  in 
the  cabin  to  ask  my  advice.     I  advised  him  not  to  haul  down  his 
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colors,  as  his  papers  were  in  order,  and  the  ohject  of  the  British  officer 
was  to  frighten  him  to  do  things  that  were  not  right.  I  said,  also, 
that  if  the  British  cruiser  took  charge  of  our  vessel,  let  the  British 
officers  haul  down  the  colors  themselves.  Captain  Durand  then  made 
some  remarks  about  the  consequences  of  being  taken  with  American 
colors,  such  as  being  taken  to  Baton  Rouge ;  he  said  his  papers  were  all 
false,  and  that  there  was  not  a  correct  account  of  the  passengers.  I  told 
him  to  take  no  notice,  for  if  a  British  cruiser  can  take  an  American  vessel 
for  not  having  a  correct  account  of  the  passengers,  then  almost  every 
passenger-carrier  could  be  taken  ;  he  also  advised  me  to  lot  things  go 
on,  that  we  would  be  taken  to  Jamaica,  and,  as  we  had  received  our 
money,  we  need  not  care  for  the  Spaniards.  I  refused  to  accede  to  his 
request,  and  demanded  of  the  captain  of  the  man-of-war  to  take  me  to 
Havana.  He  answered,  Noj  for  if  I  take  you  to  Havana^  1  can  do  nothing 
with  you  there.  He  then  took  Captain  Durand  down  into  the  schooner*s 
cabin,  and  remained  there  for  some  time.  I  was  not  present  during 
their  interview  in  the  cabin.  Captain  Durand  came  up  on  deck  and 
ordered  me  to  haul  down  the  colors,  which  I  did.  Captain  Durand 
ordered  me  to  lay  there  until  he  came  back ;  and  then,  with  the  British 
captain,  he  proceeded  on  board  the  man-of-war  in  her  boat.  Captain 
Durand  remained  absent  some  20  minutes  ;  while  he  was  away,  I  told 
one  of  the  crew  to  tell  the  passengers  to  look  out  for  themselves,  for  X 
thought  the  captain  was  going  to  sell  the  vessel.  When  Captain 
Durand  returnea  on  board  with  the  British  captain,  I  was  eSt  by  the 
wheel.  He  told  me,  I  am  no  1  >nger  in  charge  ;  I  have  no  longer  any 
control  over  you  ;  this  man  is  your  master  ;  you  must  obey  him,  point- 
ting  to  a  master  who^  with  six  men-of-war  sailors,  had  been  left  on 
"board.  I  said  that  I  had  been  lawfully  shipped  at  the  American  con- 
sulate ;  that  the  ship,  so  far  as  I  was  aware,  had  been  lawfully  cleared, 
and  was  bound  on  a  lawful  voyage,  and  that  I  would  obey  no  man 
from  a  British  cruiser,  or  of  any  other  foreign  nation  ;  that  I  shipped 
under  the  American  flag,  and  would  go  under  no  other.  The  British 
master  then  said,  if  you  will  not  work  I  will  send  you  on  board  the  man- 
of-war.  I  told  him  if  he  took  me  out  of  the  schooner  it  would  be  against 
my  will.  Captain  Durand  remarked  :  **  If  you  go  with  those  damned 
Spaniards  they'll  put  a  knife  into  you."  The  passengers  had  pre- 
viously been  taken  out  and  conveyed  to  the  man-of-war  ;  and,  as  I 
refused  to  work,  I  was  also  sent  on  board  the  gun-boat,  where  I  was 
put  in  irons.  When  I  was  in  irons  the  captain  of  the  man-of-war 
offered  me  the  sum  of  five  hundred  dollars  provided  I  would  sign  a 
paper  certifying  that  I  was  going  upon  a  slaving  voyage  to  the 
coast  of  Africa,  and  he  would  release  me  from  the  irons  and  land  me 
wherever  I  liked  ;  and  said  that  if  I  would  not  do  it,  that  as  I  was  an 
Englishman,  as  Captain  Durand  had  told  him,  he  would  keep  me  on 
board  the  gun-boat,  and  I  was  liable  to  be  hung;  for  *' I  will  not  let 
you  go  on  shore,  for  if  you  go  to  Havana  you  will  make  plenty  of 
trouble  ior  me."  I  had  some  other  words  with  him  ;  he  threatened 
**  to  heave  four  dozen  into  .me,"  if  I  would  not  sign  the  paper.  I  re- 
fused to  sign  it,  and  demanded  that  he  should  laud  me  where  I  could 
get  to  my  consul.  He  made  me  the  same  offer  a  second  time;  he 
even  put  one  of  his  engineers  to  get  me  drunk^  and  iurnished  liquors 
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of  all  kinds,  bat  I  was  aware  of  his  object,  and  took  care  of  myself. 
When  Captain  Durand  came  on  board  the  man-of-war  he  was  much 
intoxicated,  and  told  the  English  captain  to  secure  me,  saying  I  was 
a  great  ruffian,  and  would  knife  every  man  on  board.  The  English 
officer  and  myself  again  had  a  quarrel,  because  he  accused  me  of 
having  money  in  my  pocket  which  I  had  received  as  a  bonus  for 
engaging  upon  an  unlawful  voyage.  I  told  him  he  was  a  liar;  that  [ 
had  received  one  month's  advance,  and  that  I  had  been  paid  off  in 
Havana  from  the  vessel  in  which  I  had  come  with  $280  ;  the  British 
officers  took  away  from  me  seven  Spanish  doubloons,  and  almost  every 
thing  I  had.  I  was  robbed  by  the  British  sailors ;  so  were  the  pas- 
sengers. The  British  captain  was  so  drunk  he  could  hardly  stand. 
In  the  meantime  we  had  got  to  Cayo  Piedra,  off  Cardenas,  where  I 
was  sent  on  board  a  Spanish  steamboat  bound  to  Havana.  I  left 
Captain  Durand  on  board  the  gun-boat ;  the  passengers  had  been  put 
on  board  a  pilot  boat.  The  British  captain  first  gave  me  one  dou* 
bloon,  and  upon  my  remonstrating  with  him  he  gave  me  another. 
He  was  drunk,  very  drunk.  One  pair  of  shoes  was  returned  me  also; 
almost  everything  else  was  taken  from  me.  When  the  British  cap- 
tain first  came  on  board  the  Cortes  he  was  not  drunk,  but  he  soon 
after  became  intoxicated,  and  continued  so  until  I  left  him.  Captain 
Durand  was  kept  in  the  same  condition  ;  the  rest  of  the  officers  and 
crew  of  the  Forward,  with  one  or  two  exceptions,  were  also  drunk,  and 
behaved  more  like  pirates  and  thieves  than  men  belonging  to  a  war 
vessel.  I  arrived  in  Havana  the  23d  ;  two  of  our  crew  came  with  me 
in  the  steamboat ;  another  was  sent  with  the  passengers  on  board  the 
pilot  boat ;  the  steward  and  one  man  remained  on  the  Cortes.  I  do 
not  know  what  amount  of  money  was  taken  from  the  passengers,  but 
it  was  a  large  sum.  The  passengers  and  myself  were  made  to  strip 
almost  naked  on  the  man-of-war,  and  our  persons  were  carefully 
searched.  Four  of  the  passengers  were  put  in  irons,  the  rest  were 
not ;  and  we  got  very  little  food,  and  that  not  of  the  best  kind. 

WM.  ARCHBOLD. 

William  Green,  being  next  examined,  saith :  I  shipped  in  New 
York,  as  a  seaman,  on  board  the  schooner  Cortes,  of  that  port ;  from 
thence  we  came  to  Havana,  where  we  remained  several  days,  and 
again  sailed  from  Havana  on  the  14th  instant.  I  am  a  Swede  by 
birth.  I  was  aware,  when  leaving  this  port,  that  we  were  bound  to 
Africa,  and  understood  and  believed  we  were  going  on  a  lawful  trading 
voyage.  The  second  day  out,  an  English  man-of-war,  the  gnn- 
boat  Forward^  fired  a  gun,  hoisted  her  ensign,  and  made  us  heave  to ; 
we  hoisted  our  colors  and  hove  to,  when  a  boat  from  the  man-of-war, 
with  her  commanding  officer,  boarded  us ;  afler  a  vrhile  the  captain  of 
the  Cortes  had  the  flag  hauled  down,  gave  up  his  vessel,  and  lefl  us 
in  charge  of  the  British  officer ;  the  mate  said  that  he  would  not  be 
taken  as  a  pirate,  and  hoisted  again  the  American  colors.  Subse- 
quently our  captain  came  to  us  and  asked  us  what  we  would  prefer, 
to  go  in  the  vessel  to  Port  Royal,  or  be  transferred  to  a  steamboat, 
and  landed  in  Havana  or  Cardenas,  or  taken  to  Key  West,  at  which 
last  place,  if  we  were  taken  there,  we  should  be  put  in  the  chaia*' 
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gang  for  three  years  ;  he  said  if  we  would  go  to  Jamaica  we  could 
stay  by  the  vessel,  so  we  stayed  by  her  until  some  few  days  after  she 
and  the  gun- boat  came  to  an  anchor  near  the  lighthouse  offCayo 
Piedra,  outside  the  bay  of  Cardenas  ;  myself  and  the  rest  of  the  crew 
were  taken  on  board  the  man-of-war  ;  the  next  day  the  steward  and 
another  man  were  sent  back  to  the  schooner ;  the  passengers  and  one 
of  the  crew  that  shipped  at  Havana  had  been  sent  ashore  before ;  the 
mate,  Mr.  Archbold,  myself,  and  the  seaman,  Manuel  Florente,  re- 
mained on  the  man-of-war  about  three  days ;  the  captain  of  the 
man-of-war  gave  one  doubloon  to  each  of  the  Spaniards,  also  to 
each  of  the  seamen,  Florente  and  Antonio  Francisco;  to  me  he  gave 
nothing,  and  sent  us  on  board  a  steamboat  that  conveyed  us  to  Havana. 
I  forgot  to  state  before,  that,  shortly  after  the  vessel  had  been  cap- 
tured by  the  man-of-war^  our  captain  went  on  board  the  latter  ves- 
sel. He  was  sober  when  he  left,  and  when  he  came  back  he  was 
very  drunk.  The  seaman  Antonio  Francisco  and  Mr.  Archbold  were 
kept  in  irons  on  the  man-of-war  several  days.  The  captain  of  the 
man-of-war  was  drunk  pretty  much  the  whole  time. 

WILLIAM  GREEN. 

Antonio  Francisco,  being  next  examined,  saith :  I  shipped  in  Ha- 
vana as  a  seaman  before  the  mast,  upon  the  schooner  Cortes,  of  New 
York,  with  the  full  understanding  that  the  vessel  was  bound  to  An- 
nobon,  and  thence  on  a  general  trading  voyage  upon  the  coast  of 
Africa,  and  believed  that  the  voyage  we  were  to  undertake  was  en- 
tirely of  a  lawful  character ;  we  sailed  on  the  morning  of  the  14th  of 
April.  The  master  was  named  Durand,  the  chief  mate  named 
Archbold,  and  there  were,  besides  the  steward  and  myself,  three  men 
before  the  mast.  The  next  morning  a  screw  gun-boat  (British)  came 
in  sight ;  at  about  8  o'clock  she  hosted  her  ensign  and  fired  a  gun  to  us 
to  heave  to.  We  hoisted  our  colors  and  hove  to.  Presently  a  boat 
from  the  man-of-war,  with  an  officer,  came  alongside  our  vessel. 
The  officer  came  on  board,  and  went  into  the  cabin  with  our  cap- 
tain. The  passengers,  of  whom  there  were  eight  or  nine,  all  came 
on  deck.  The  two  captains  (for  the  British  officer  proved  to  be  the 
commander  of  the  man-of-war)  remained  in  the  cabin  about  one 
hour  talking ;  afterwards  came  on  deck,  and  immediately  proceed- 
ed together  in  the  British  boat  on  board  the  gun-boat.  In  about 
an  hour  they  came  back.  Our  captain,  who  nad  left  sober,  was 
then  perfectly  intoxicated.  Our  captain  then  called  the  crew  aft,  and 
asked  us  whether  we  wanted  to  go  to  Key  West,  or  to  Port  Royal,  in 
the  schooner.  I  answered  that  I  wanted  to  be  let  alone  to  continue 
on  the  voyage  we  had  undertaken.  The  British  captain  said :  ''What 
are  you  talking  about?  if  you  have  too  much  to  say,  I'll  have  you  put 
in  irons."  Before  this  the  American  colors  had  been  hauled  down  by 
order  of  the  American  captain ;  but  the  mate,  Mr.  Archbold,  had 
them  put  up  again.  They  were  a  second  time  brought  down  by 
Captain  Durand's  orders.  Captain  Durand  then  said:  ''I  have 
nothing  more  to  do  with  you  ;  you  have  to  obey  the  British  officer's 
orders."     I  replied  that  I  had  nothing  to  with  British  officers. 

After  this  I  was  taken  on  board  the  man-of-war  and  put  in  irons. 
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The  mate  had  been  taken  to  the  man-of-war  before  me,  and  I  fonni 
him  there  *in  irons.  The  passengers  were  all  on  board  the  man-of- 
war,  four  of  them  were  in  the  stocks,  and  the  rest  were  loose.  I  wm 
on  board  the  gun-boat  some  three  days,  until  we  reached  Cayo  Piedra; 
then  every  one  of  us  was  made  to  strip,  take  oflF  our  shoes,  and  we 
were  searched  twice  ;  almost  every  one  was  robbed  of  everything  he 
possessed,  or  nearly  so.  I  had  two  ounces,  which  were  taken  irom 
me ;  of  which  one  doubloon  was  returned  me,  subsequently,  upon  my 
remonstrating  with  them.  The  best  part  of  my  clothes  were  robbed 
from  me.  At  Cayo  Piedra,  myself  and  the  passengers  were  put  on 
board  a  pilot  boat^  which  took  us  to  Cardenas. 

ANTONIO  +  FRANCISCO. 

mark. 

Manuel  Forentino  was  last  examined,  and  saith :  I  am  one  of  the 
crew  of  the  schooner  Corces,  of  New  York,  and  shipped  at  that  port. 
The  day  after  the  schooner  left  Havana,  on  the  15th,  she  wu 
captured  by  a  British  screw  gun-boat ;  several  passengers,  the  mate, 
and  the  seaman  Antonio  were  taken  on  board  the  man-of-war.  I  was 
called  aft  by  Captain  Durand  and  told  to  obey  the  order  of  the  Britiah 
officer  that  was  placed  in  charge  of  our  vessel  after  her  flag  had  been 
taken  down.  I  remained  on  board  the  schooner  with  our  captain^  the 
cook,  and  two  others  of  our  crew.  After  four  days  we  were  all  sent 
on  board  the  manK)f-war ;  we  stayed  on  board  of  her  two  days,  and 
were  then  sent  to  the  steamer  that  came  out  of  Cardenas  for  Havana. 
The  sailors  of  the  man-of-war  robbed  us  of  almost  everything  we  had 
in  the  way  of  clothing.  I  was  searched  ;  I  exhibited  two  half  doo- 
bloons,  and  told  them  that  was  all  the  money  I  had.  The  captain  of 
the  gun-boat  gave  orders  to  let  me  keep  the  money.  We  all  paid  our 
passages  to  Havana.  Before  we  left  Havana,  the  captain  told  me  that 
the  vessel  had  been  chartered  for  a  voyage  to  the  coast  of  Africa. 

MANUEL  FLORENTINE 

r       n       In  testimony  whereof,  I  hereunto  set  my  hand  affix  017 
1^-  ^J  official  seal,  at  Havana,  this  27th  day  of  April,  1858. 

A.  K.  BLYTHE, 
United  States  Consul  Oenervi. 
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Ist  Suasion.     S  t   No.  60. 


REPORT 

or 

THE  SECRETARY  OF  THE  TREASURY, 

RBLATITB   TO 

The  present  condition  of  the  finances  of  the  governments 


Mat  19, 1858.^Referred  to  the  Commitlee  on  Finance  and  ordered  to  be  printed. 


Trbasury  Department,  May  19,  1868. 

Sir  :  In  view  of  the  early  adjournment  I  desire  to  call  the  attention' 
of  Congress  to  the  present  condition  of  the  finances  of  the  government. 

In  mj  annual  report  I  estimated  that  there  would  he  a  balance  in 
the  treasury,  at  the  end  of  the  present  fiscal  year,  of  $426,876  67, 
which  would  have  required  a  denciency  in  our  resources  of  five  mil- 
lions of  dollars  to  be  provided  for;  as  that  amount  is  necessary,  at  all 
times,  to  bo  in  the  treasury  for  its  prompt  and  successful  operation. 
This  estimate  was  based  upon  an  expenditure  limited  to  the  appropria- 
tions then  authorized  by  law.  Since  that  time  the  demands  upon  the 
treasury  for  the  present  fiscal  year  have  been  increased  by  legislation 
to  an  amount  not  far  below  ten  millions  of  dollars.  Another  impor- 
tant element  of  that  estimate  was  the  probable  receipts  from  customs 
and  other  sources  during  the  then  three  remaining  quarters  of  the 
fiscal  year. 

The  actual  receipts  for  that  period,  it  is  now  believed,  will  fall  ten 
millions  below  that  estimate ;  attributable  to  the  fact  that  the  trade 
and  business  of  the  country  have  not  recovered  as  rapidly  from  the 
effects  of  the  late  revulsion  as  was  then  anticipated. 

Owing  to  these  causes  the  twenty  millions  loan  of  treasury  notes, 
authorized  by  the  act  of  December  23,  1867^  will  be  exhausted  in  sup- 
plying the  deficiencies  in  the  treasury  for  the  present  fiscal  year. 

We  shall  commence  the  next  fiscal  year  dependent  entirely  upon 
the  current  receipts  into  the  treasury  to  meet  all  demands  from  it. 

In  reply  to  a  call  upon  the  heads  i£  the  different  departments,  I  have 
received  official  information  that  the  sum  of  |37,000,000  will  be, 
probably,  called  for  during  the  first  two  quarters  of  the  next  fiscal 
year.  This  sum  does  not  include  such  amounts  as  may  be  appropriated 
by  Clongress  over  and  above  the  estimates  submitted  to  them  by  the 
departments,  and  I  have  no  data  upon  upon  which  to  estimate  for 
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sach  expenditures.     Upon  this  point  Congress  is  better  able  to  form  a 
correct  opinion  than  I  am. 

To  meet  these  expenditures,  it  is  not  prudent  to  relj  upon  receipts 
into  the  treasury,  estimated  upon  the  too  rapid  reyival  of  trade  and 
business.  I  bielieve  that  we  may  safely  calculate  upon  receipts,  daring 
that  period,  from  all  sources,  of  $25,000,000.  Looking  to  this  state 
of  things,  I  recommend  that  authority  be  given  to  this  department  to 
supply  any  deficiencies  that  may  arise  in  meeting  the  demands  upon 
the  treasury  by  an  additional  loan  not  exceeding  fifteen  millions  of 
dollars. 

In  view  of  the  amount  of  treasury  notes  already  issued,  I  recom- 
mend a  loan  for  that  amount,  to  be  negotiated  for  a  period  of  not 
more  than  ten  years,  at  a  rate  of  interest  not  exceeding  six  per 
.centum. 

I  have  confined  this  inquiry  to  the  two  first  quarters  of  the  next 
fiscal  year,  as  Congress  will  re-assemble  before  the  close  of  the  second 
quarter,  and  it  will  be  time  enough  then,  should  it  become  necessary, 
to  provide  for  future  contingencies  that  cannot  now  be  foreseen. 

I  do  not  recommend  any  measure  for  increased  taxation.  It  would 
be  unwise  at  this  time  to  attempt  a  modification  of  the  tariff  act  of 
March  3,  1857,  for  the  reasons  given  in  my  annual  report  to  Congress. 
Sufficient  time  has  not  elapsed  to  test  the  effects  of  that  act  upon  the 
revenue,  considering  the  condition  of  the  country  during  the  period 
of  its  operation.  In  addition  to  this  consideration,  neither  the  re- 
ceipts nor  the  expenditures  of  the  government  should  be  estimated  for 
in  the  fature,  upon  the  basis  of  its  present  receipts  and  expenditures. 
The  former  have  been,  and  still  are,  too  seriously  affected  by  the  late 
revulsion,  to  justify  a  policy  of  legislation  based  upon  a  probable  con- 
tinuance of  this  state  of  things  for  any  considerable  period  of  time. 

The  latter  have  been  so  greatly  increased  by  causes  of  a  like 
temporary  character  as  to  preclude,  with  equal  propriety,  the  policy 
of  considering  them  as  a  basis  for  estimating  future  expenditures. 
The  most  prominent  of  these  temporary  causes  is  the  Utah  expedition! 
which,  it  18  hoped,  will  not  reach  beyond  the  end  of  the  next  fiscal 
year.  During  the  period  of  an  overflowing  treasury,  a  system  of  ex- 
penditure was  inaugurated  in  the  building  of  custom-houses,  post 
offices,  court-houses,  and  other  public  works,  which,  fortunatelv  for 
the  country,  has  been  checked  by  the  exhausted  condition  ot  the 
treasury.  The  time  thus  given  for  a  more  thorough  and  rigid  in- 
quiry into  the  necessity  and  propriety  of  these  expenditures,  it  h 
confidently  believed,  will  leaa  to  wise  and  salutary  reforms.  Be- 
trenchments  in  other  branches  of  the  public  service  can,  and  I  have 
no  doubt  will,  be  effected.  Attention  should  be  directed  more  to  the 
reduction  of  expenditures  than  to  on  increase  of  taxation,  to  remedy 
the  evils  of  an  excess  of  expenditures  over  the  means  of  the  govern- 
ment. A  full  treasury  is  an  unpropitious  element  in  the  work  of 
retrenchment  and  reform.    If  measures  should  be  now  adopted  to 

Srovide  the  treasury  permanently  with  a  sum  equal  to  the  present 
emands  upon  it,  it  might  relieve  the  government  from  some  of  its 
embarrassments,  but  would  greatly  weaken  the  effort  to  restrain  the 
government  to  an  economical  expenditure  of  the  public  money. 
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The  reviyal  of  business,  which  cannot  be  much  longer  delayed,  will, 
I  am  confident,  ensure  from  the  present  tariff  a  sufficient  revenue  for 
the  support  of  the  government  in  ordinary  times. 

Extraordinary  expenses'^  rendered  necessary  by  causes  equally  ex- 
traordinary^ always  being  of  a  temporary  character,  should  be  pro- 
vided for  in  a  like  temporary  manner. 

This  principle  is  too  plain  to  require  argument  or  illustration ;  it  is 
only  necessary  to  call  attention  to  it  to  command  the  approval  of 
every  intelligent  mind. 

I  am,  very  respectfully, 

HOWELL  COBB, 

Secretary  of  the  Treasury. 
Hon.  John  C.  Breckinridge, 

Vice  President  of  the  United  States  and  President  of  the  Senate, 
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MESSAGE 

or  THK 

PRESIDENT  OF  THE  UNITED  STATES, 


COMMUNICATING, 


In  compliance  with  a  resdtUion  of  the  Senate,  papers  in  regard  to  the 
seizure  of  the  American  barque  Panchita  en  the  coast  of  Africa. 


Mat  3,  1853. — Read,  and  ordered  to  lie  on  the  table.    Motion  to  print  referred  to  the  Com- 
mittee on  Printing. 

JuNi  2,  1858. — Report  in  favor  of  printing  submitted,  considered,  and  agreed  to. 


To  the  Senate  of  the  United  States  : 

I  transmit  a  report  from  the  Secretary  of  State,  with  accompanying 
papers,  in  answer  to  the  resolution  of  the  Senate  of  the  22d  instant, 
requesting  information  in  regard  to  the  seizure  of  the  American  vessel 
Panchita  on  the  coast  of  Africa. 


Washington,  May  29,  1858. 


JAMES  BUCHANAN. 


Department  op  State, 

Washington,  May  29,  ISoff. 

The  Secretary  of  State,  to  whom  was  referred  the  Senate's  resolution* 
of  the  22d  instant,  requesting  the  President,  *'(if,  in  his  opinion,  not 
incompatible  with  the  public  interest,)  to  communicate  to  the  Senate 
any  correspondence  that  may  have  been  held  between  this  goyernment- 
and  the  government  of  England  concerning  the  seizure  on  the  coast 
of  Africa,  by  the  naval  forces  of  the  latter  power,  of  the  American 
vessel  *  Panchita,'  sent  in  charge  of  a  British  naval  officer,  after  said 
seizure,  to  the  port  of  New  York ;  and  if  there  be  any  further  cor- 
respondence or  documents  received  by  the  Executive  concerning  the 
visitation  or  search  of  American  vessels  in  the  Gulf  of  Mexico,  or 
elsewhere,  by  forpign  armed  cruisers,  since  the  message  of  the  Presi- 
dent, of  the  19th  of  May  instant,  that  he  communicate  the  same  to 
the  Senate,"  has  the  honor  to  lay  before  the  President  the  documents 
specified  in  the  subjoined  list. 

Respectfully  submitted. 

LEWIS  CASS. 
The  President. 
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List  of  aecompanytng  papers, 

Mr.  Ca88  to  Mr.  Dallas,  with  aoconipaniments,  Augost  22, 1857. 
Mr.  Dallas  to  Mr.  Cass,  with  an  accompaniment,  September  21, 
1857. 
8ame  to  same,  with  accompaniments,  October  9^  1857. 
Mr.  Cass  to  Mr.  Dallas,  ISovember  21,  1857. 
Mr.  Schell  to  Mr.  Cass,  with  an  accompaniment,  May  19,  1858. 
Mr.  Austin  to  Mr.  Cass,  with  an  accompaniment,  May  19,  1858. 
Mr.  Cass  to  Mr.  Austin,  May  19, 1858. 
Mr.  Schell  to  Mr.  Cass,  with  accompaniments.  May  20,  1858. 
Mr.  Austin  to  Mr.  Cass,  with  an  accompaniment,  May  21,  1838. 
Mr.  Cass  to  Mr.  Schell,  May  22,  1858. 
Same  to  Mr.  Austin,  May  22,  1858. 
Same  to  Mr.  Smart,  May  22,  1858. 
Same  to  Mr.  Mason,  May  22,  1858. 
Same  to  Mr.  Berry,  May  22,  1858. 

Mr.  Schell  to  Mr.  Cass,  with  an  accoi&paniment,  May  24,  1858. 
Mr.  Austin  to  same,  May  25,  1858. 
Mr.  Cass  to  Mr.  Hatch,  May  25,  1858. 

Mr.  Mason  to  Mr.  Cass,  with  an  accompaniment,  May  25,  1858. 
Mr.  Austin  to  same.  May  25, 1858. 
Same  to  same,  with  an  accompaniment,  May  26,  1858. 
Mr.  Clinch  to  same,  with  an  accompaniment,  M^ay  27,  1858. 


Mr.  Cass  to  Mr.  Dallas. 


No.  77.]  Dbpartmsnt  of  Statb, 

Washington^  August  22,  1857. 

Sir  :  The  enclosed  papers  will  give  you  an  accurate  statement  of 
the  circumstances  under  which  the  American  barque  ^^Panchita"  was 
recently  seized,  on  the  coast  of  Africa,  by  a  British  ship-of-war,  and 
sent  into  the  port  of  New  York. 

It  is  unnecessary  to  inform  you  that  these  proceedings  are  wliollj 
inconsistent  with  that  perfect  immunity  from  foreign  interference,  in 
time  of  peace,  which  this  government  has  always  asserted  in  bebalf  of 
merchant  vessels  of  the  United  States.  The  claim  of  Great  Britain  to 
subject  the  trading  ships  of  the  world  to  the  supervision  and  control 
of  its  own  cruisers,  by  exercising  an  alleged  right  of  visitation  or 
search,  has  never  been  admitted  on  this  side  of  the  Atlantic,  and  can- 
not be  regarded  with  indifference  in  its  practical  application  to  an 
American  ship.  In  the  case  now  presented  to  you,  the  "Panchita" 
is  said  to  have  been  engaged  in  a  traffic  which  has  been  denounced  bj 
the  laws  of  the  United  States  as  piracy  ;  but  since  the  United  States 
has  both  the  will  and  the  ability  to  enforce  its  own  laws,  and  does  not 
entrust  its  flag  to  the  protection  of  other  nations,  this  consideration, 
even  if  it  should  prove  to  be  well  founded,  cannot  be  regarded  a« 
justifying  the  seizure. 
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You  will,  withoat  delay,  therefore,  Babmit  the  subject  to  the  con- 
flideration  of  her  Majesty's  priDcipal  secretary  of  state  for  foreign 
affairs,  with  an  intimation  of  the  importance  which  this  government 
attaches  to  a  disavowal  of  the  conduct  of  the  oMcer  whose  proceedings 
have  led  to  this  complaint.  It  is  not  believed  that  this  disavowal  will 
be  withheld,  but  the  circumstances  may  afford  a  pro|>er  occasion  also  to 
the  British  government  to  give  such  instructions  to  its  naval  comman- 
ders on  the  African  coast  as  will  prevent  the  recurrence  of  similar 
causes  of  complaint  hereafter. 

I  am,  sir,  respectfully,  your  obedient  servant, 

LEWIS  CASS. 

Gbobox  M.  Dallas,  Esq.,  c£c.,  dtc.j  dtc. 


Mr.  Ca98  to  Mr.  McKeon, 


Dbpartment  of  StatBi 

Washington^  July  15,  1857. 

Sir:  I  enclose  you  a  copy  of  a  letter  which  has  been  addressed  to 
this  department  by  Messrs.  Beebe,  Dean  &  Donohue,  respecting  the 
seiEure,  bv  a  British  vessel-of-war,  of  tho  barque  Panchita. 

You  will  oblige  me  by  communicating  to  me  such  circumstances 
connected  with  this  seizure  as  may  be  necessary  in  order  to  form  a 
correct  judgment  upon  the  whole  matter. 
I  am,  &o., 

LEWIS  CASS. 
John  McKbon,  Esq., 

District  Attorney j  New  York. 


Messrs.  Beche^  Dean  dt  Donohue  to  Mr.  Cass. 

New  York,  July  9,  1857. 

Sir  :  We  desire  to  call  the  attention  of  the  government  of  the 
United  States  to  the  seizure,  by  the  captain  and  officers  of  the  British 
sloop -of- war  Sappho,  on  the  coast  of  Africa,  of  the  American  barque 
Panchita,  of  this  port. 

The  Panchita  left  New  York  in  December  last,  and  was,  at  the 
time  of  her  seizure,  engaged  in  a  legitimate  voyage.  The  owner  of 
the  Panchita  is  Mr.  John  P.  Weeks,  of  this  city,  an  American  citi- 
zen :  and  we,  in  his  behalf,  respectiully  ask  that  the  government  of 
the  United  States  will  inquire  into  the  facts  attending  this  seizure, 
and  if,  as  we  believe,  it  was  wholly  unauthorized,  will  demand  full 
reparation  of  the  British  government. 

Mr.  Weeks,  the  captain,  officers,  and  crew  of  the  Panchita,  will 
furnish  sworn  statements,  and  any  proofs  that  may  be  required  in  the 
premises. 

We  send  herewith  affidavits,  and  will  make  anj^additional  proof 
that  may  be  necessary. 
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We  think  that  the  case  is  one  in  which  oar  goyernment  should  pro- 
test against  this  act,  as  a  violation  of  our  national  rights. 
Very  respectfully,  yours,  &c., 

BEEBE,  DEAN  &  DONOHUE. 
Hon.  Lkwis  Cass, 

Secretary  of  Stale. 

3\svi  10. — ^In  consequence  of  the  refusal  of  Mr.  McKeon  and  the 
marshal  to  allow  Mr.  Weeks  to  see  his  crew,  further  affidavits  than 
those  enclosed  cannot  be  now  sent,  but  will  be  forwarded  as  soon  as 
the  unwarrantable  imprisonment  of  the  crew  ends. 

B.,  D.  &  D. 


Mr.  McKeon  to  Mr.  Cass. 

Southern  District  of  Nbw  York, 

U.  S.  District  Attornet's  Ofpicb, 

New  York,  July  30,  1857. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter, 
dated  the  16th  instant,  containing  a  copy  of  a  communication  from 
Messrs.  Beebe,  Dean  &  Donohue,  respecting  the  seizure  of  the  barque 
'^  Panchita"  by  a  British  vessel-of-war,  and  requesting  from  me  a 
statement  of  the  circumstances  connected  with  such  seizure. 

The  barque  ''  Panchita"  was,  in  the  month  of  October  last,  seized  in 
this  harbor  on  a  charge  of  having  been  prepared  for  the  purpose  of 
carrying  slaves  from  the  coast  of  Africa,  in  violation  of  the  laws  of  tbe 
United  States.  A  libel  was  filed  by  me,  as  district  attorney  of  the 
United  States,  on  the  8th  day  of  October,  1856.  against  the  vessel  and 
cargo.  The  vessel  was  claimed  by  Messrs.  Wenburg  &  Weeks,  of 
this  city.  The  cargo  was  claimed  by  J.  S.  Ahea,  (who  transacted 
business  for  Reiss,  of  the  firm  of  Fieanicre,  Beiss  &  Co.;)  also,  bj  J. 
M.  Ferreira,  and  by  A.  C.  De  Musquita,  who  claimed  to  be  the  char- 
terer of  the  vessel.  The  case  was  heard  before  Judge  Betts,  who,  at 
the  December  term  of  the  district  court,  dismissed  the  libel,  but 
ordered  a  certificate  that  there  was  probable  cause  for  tbe  seizare. 
This  certificate  was  equivalent  to  a  declaration  that  the  evidence  did 
not  amount  to  sufficient  for  the  condemnation  of  the  vessel,  but  that 
the  seizure  was  made  under  such  circumstances  as  warranted  suspicion 
and  justified  the  seizure. 

The  grand  jury  of  the  district  court  of  the  United  States  for  this 
district  also  ordered  an  indictment  against  Musquita,  Wenburg  & 
Weeks,  and  Naylor,  who  was  captain  of  the  vessel,  for  having  pre- 

Kred  the  vessel  with  intent  to  employ  her  in  the  slave  trade.  At  the 
K)ember  term  of  the  district  court,  three  of  these  parties  were  tried, 
▼iz :  Messrs.  Musquita,  Wenburg  &  Weeks,  and  acquitted  by  a  petit 
jwy. 

After  the  vessel  was  released,  and  the  parties  acquitted,  the  ^^Pa%r 
chUa'*  left  the  port^  with  Captsin  Sladden  as  the  master.  I  heard 
nothing  of  her  movements  until  the  day  of  her  arrival  in  this  port,  in 
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charge  of  an  officer  and  part  of  a  crew  of  the  British  sloop-of-war 
^^ Sappho."  The  marshal  of  the  United  States  for  this  district,  on  that 
day,  showed  me  a  letter  from  the  surveyor's  office  respecting  the  arrival 
of  the  ^^PanchUa"  under  the  circumstances  I  have  stated.  Immedi- 
ately, in  company  with  the  marshal,  I  visited  the  vessel  lying  at  the 
quarantine  stationed  helow  this  city.  I  there  met  Lieut.  Odevaine,  who 
stated  to  me  that  he  had  heen  directed  to  deliver  the  barque  to  the  Uni- 
ted States  authorities.  The  marshal  of  the  United  States  then  took 
charge  of  the  vessel.  In  their  communication  to  you,  Messrs.  Beebe, 
Dean  &  Donohue  complain  of  the  conduct  of  myself  and  the 
marshal.  I  had  been  informed  that  a  violation  of  the  laws  of  the 
United  States  had  taken  place,  and  proceeded  to  the  Panchita  to  make 
inquiries.  When  I  reached  the  vessel ,  although  I  had  lost  no  time, 
on  hearing  of  her  arrival,  in  boarding  her,  I  found  that  the  owner  of 
the  vessel  had  been  already  to  the  barque,  had  an  interview  with  Cap- 
tain Sladden,  and  taken  papers  from  him.  As  I  was  not  disposed  to 
allow  any  further  interference,  (through  an  apprehension  that,  if  any 
evidence  of  guilt  existed,  they  might  be  destroyed,)  I  directed  that  no 
further  communication  should  be  had  with  the  vessel,  except  to  allow 
any  party  sick  on  board  to  be  taken  to  the  hospital. 

Upon  the  investigations  which  had  taken  place  in  our  courts  in  this 
city,  it  was,  in  my  opinion,  natural  that  the  Panchita  should  have 
been  watched  on  the  coast  of  Africa.  The  suspicions  against  the  ves- 
sel when  she  left  this  port  were  of  the  gravest  character,  and  natu- 
rally exposed  her  to  supervision.  According  to  her  manifest,  when 
she  was  seized  in  New  York,  she  had  77  empty  casks,  27  barrels  of 
rice,  planks,  hemlock,  joists,  and  boards.  All  these  could  be  used  for 
innocent  purposes,  but  they  form  also  the  elements  of  a  slave  voyage. 
When  on  the  coast,  the  11th  of  May  last,  she  had  46  casks  fresh  water^ 
24  of  brackish  water,  and  3  of  salt  water. 

It  is  not  my  purpose  to  refer  to  the  evidence  on  which  the  seizure 
was  made  on  the  coast  of  Africa.  The  vessel  having  been  taken  pos- 
session of  by  the  marshal  under  my  direction,  a  libel,  a  copy  of  which 
is  enclosed,  was  filed  on  the  8th  day  of  July  instant,  in  the  district 
court  of  the  United  States. 

From  an  interview  had  with  Lieutenant  Odevaine,  by  whom  the 
Panchita  was  brought  to  this  port,  I  learn  that  the  seizure  took  place 
in  water  about  thirty  miles  up  the  Congo  river,  called  Puenta  de 
Lenha,  in  Africa.     It  is  a  point  within  territory  claimed  by  Portu- 

fal,  but  I  believe  her  claim  is  contested  by  Great  Britain.  I  am  in- 
ebted  also  to  Charles  Edwards,  esq.,  who  is  the  counsel  of  the  British 
consulate  at  this  port,  and  for  Lieutenant  Odevaine,  for  copies  of 
papers  connected  with  the  seizure,  (which  are  herewith  enclosed.)  To 
them  I  beg  leave  to  refer,  as  the  foundation  of  the  seizure  in  the  Congo 
river. 

Since  the  arrival  of  the  Panchita,  John  P.  Weeks,  of  this  city,  an 
American  citizen,  now  claiming  to  be  the  sole  owner  of  the  vessel, 
has  brought  an  action  of  trespass  in  the  court  of  common  pleas  in  this 
city,  agamst  Lieutenant  Odevaine  and  Arthur  J.  Irelana,  the  latter 
being  a  surgeon  in  the  British  service,  who  came  with  the  Panchita 
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to  this  port.     These  officers  have  been  held  to  bail  in  the  snm  of 
$15^000  in  this  action. 

A  motion  was  made  to  discharge  the  parties  from  bail.  This  motion 
was  denied,  without  prejudice,  to  a  motion  to  mitigate  the  amount  on 
the  value  of  the  property  seized.  I  enclose  copies  of  the  affidavits 
and  papers  used  on  this  motion,  together  with  the  decision  of  Jnd^ 
Ingraham,  by  whom  it  was  denied.  The  State  Department  will 
observe  that  the  legality  of  the  seizure  of  the  Panchita  is  before  the 
federal  and  State  judicial  tribunals.  In  the  case  of  the  libel  filed  by 
me,  I  have  stated  the  facts  as  I  believed  them  to  be :  that  Captain 
Moresby,  commander  of  her  Britannic  Majesty's  sloop-of-war  '*  Sap- 
pho," seized  the  Panchita  at  a  point  within  the  dominions  of  a 
foreign  power.  The  question  is  thereby  presented,  whether  the  seizure 
conferred  jurisdiction.  For  it  is  a  principle  that  our  courts  do  not 
adjudicate  directly  upon  the  offence,  but  pronounce  for  or  against  the 
seizure  alleged  to  be  made  for  the  offence. 

The  first  impression  of  every  American  would  naturally  be  against 
the  right ;  but  I  find  that  our  courts  have  acted  on  seizures  similarly 
made  for  violation  of  the  laws  of  the  United  States. 

The  case  of  the  Panchita  is  not  the  first  of  a  vessel  seized  for  a 
violation  of  our  laws  by  a  British  vessel-of-war.  I  respectfully  beg 
leave  to  refer  you  to  the  case  of  the  '^  OaiJieriney"  in  the  second  volame 
of  Paine's  Circuit  Court  Beports,  pa^e  721.  The  case  is  that  of  the 
(Jnited  State  t;^.  Schooner  '^  Catherme."  On  the  trial  it  appeared 
that  on  the  13th  of  Aueust,  1839|  the  British  vessel-of-war  called  the 
Dolphin^  commanded  oy  Lieutenant  Holland,  was  cruising  off  St. 
Paurs,  on  the  coast  of  Africa.  The  Dolphin  gave  chase  to  a  vessel 
which  attempted  to  get  away  from  her.  Tue  suspicious  vessel  hoisted 
American  colors ;  had  on  board  American  papers,  but  she  had  no 
slaves.  Nevertheless,  the  circumstances  were  so  suspicious  that  she 
was  seized,  and  sent  to  New  York  for  adjudication.  She  was  libelled 
in  the  district  court,  under  the  same  law  the  Panchita  is  now  libelled. 
The  case  was  heard  before  the  district  court,  and  the  libel  dismissed. 
An  appeal  was  taken  by  the  district  attorney,  (Hon.  B.  F.  Batter.) 
and,  on  a  hearing  before  the  late  Judge  Thompson,  the  decree  of  the 
district  court  was  reversed,  and  the  vessel  condemned.  The  distin- 
guished counsel  (Messrs.  Cutting  and  O'Conner)  who  appeared  for 
the  claimants  of  the  vessel,  seemed  to  have  opinion  that  the  jurisdic- 
tion of  this  court  was  unquestionable,  for  that  point  never  was  raised, 
as  appears  by  the  report. 

The  case  of  the  **  Butterfly,"  also  referred  to  in  the  opinion  of 
Judge  Thompson,  was  that  of  an  American  vessel,  sent  in  by  a  British 
cruiser  for  a  violation. 

In  these  cases  every  effort  was  made  by  able  counsel  to  relieve  the 
vessels  from  forfeiture,  jet  no  question  was  raised  as  to  the  regularity 
of  the  seizure.  Wlien  we  take  into  consideration  the  judicial  charac- 
ter of  the  late  Judge  Thompson,  there  can  be  but  little  doubt  he 
would  not  have  allowed  such  an  important  question  of  jurisdiction  (if 
it  had  any  force)  to  escape  his  investigation. 

The  Supreme  Court  of  the  United  States  have  already  decided  that 
our  courts  have  jurisdiction  of  cases  of  seizures  of  vessels  made  within 
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foreign  territories  for  violation  of  our  laws.  Daring  the  past  year 
the  district  court  of  the  United  States  of  this  district  affirmed  its  ju- 
rifldiction,  on  a  seizure  made  at  Port  an  Prince,  Hayti,  for  a  violation 
of  our  neutrality  laws. 

The  doctrine  settled  hy  the  courts  is,  that  where  an  American  vessel 
is  employed  under  circumstances  forfeiting  her  to  the  United  States, 
then  her  title  is  ^^  ipso  facto"  forfeited  to  the  United  States  by  the 
commission  of  the  offence,  and  she  may  be  reclaimed  and  taken  any- 
where and  brought  to  the  United  States  for  adjudication.  The  viola- 
tion of  the  national  sovereignty  is  a  question  to  be  settled  between  the 
sovereign  whose  jurisdiction  has  been  infringed  upon  and  the  assailing 
government.  I  refer  you  for  this  doctrine  to  the  following  decisions 
of  the  Supreme  Court  of  the  United  States :  The  Richmond,  9  Cranch, 
102  ;  The  Merino,  9  Wheaton,  391. 

In  the  present  instance,  if  Portugal  has  the  right  to  the  territory 
within  which  the  seizure  took  place,  she  may  have  cause  to  complain 
against  England  for  Captain  Moresby's  act,  and  the  United  States 
may  have  reclamation  over  against  Portugal  for  not  protecting  the 
American  flag,  but  as  between  the  United  States,  the  seizer  and  the 
seized  property,  the  question  is  not  the  place  of  seizure,  or  the  char- 
acter of  the  power  seizing,  but  only  whether  the  facts  can  be  construed 
a8  proving  the  forfeiture.  Our  acts  of  Congress  denounce  the  penalty 
of  seizure  against  our  vessels  employed  in  the  slave  trade.  They  also 
provide  for  one  moiety  of  the  vessel  condemned  to  be  paid  to  the 
TTnited  States,  and  the  other  to  the  party  who  shall  sue  for  and  prose- 
cute the  same  to  effect.  The  time  and  place  of  seizure,  and  the  person 
who  shall  seize,  are  left  undetermiued,  but  the  tribunal  is  designated 
as  a  court  of  the  United  States. 

The  case  now  presented  is  one  of  civil  and  admiralty  jurisdiction. 
This  jurisdiction  extends  to  all  tido  waters,  and  the  seizer  had,  in  my 
judgment,  a  right  to  seize  anywhere.  He  seizes  for  himself  and  for 
the  United  States.  If  the  barque  be  condemned,  he  is  entitled  to  one 
moiety,  as  the  United  States  will  be  to  the  other.  If  he  fail,  he  is  in 
the  same  condition  as  any  other  party,  and  liable  to  respond  in 
damages  to  the  party  aggrieved  by  his  illegal  acts. 

A  perusal  of  the  libel  will  distinctly  advise  you  of  the  acts  of  Con- 
gress charged  to  have  been  violated.  If  the  facts  to  be  proved  maintain 
the  libel,  the  vessel  must  be  condemned.  It  is  not  necessary  that  the 
negroes  should  be  on  board  to  constitute  the  offence  which  forfeits  the 
Tessel.  The  libel  plainly  avers  the  place  of  seizure  and  the  official 
position  of  Captain  Moresby.  If  the  claimants  have  any  doubt  on  the 
subject  of  the  legality  of  the  seizure,  it  can  be  determined  in  court, 
upon  a  proper  exception,  and  I  am  confident  that  a  judicial  decision 
on  such  a  point  would  be  far  more  satisfactory  as  a  guide  for  the  action 
of  the  government  than  the  protest  of  counsel.  It  seems  to  me,  that 
the  claimants  in  this  case  having  not  only  an  opportunity  to  present 
their  views  in  the  district  court  of  the  United  States,  but  also  to  en- 
•  force  their  rights,  on  the  proceedings  they  themselves  have  taken  in 
the  State  courts,  against  parties  charged  with  trespassing  uppn  their 
property,  the  aid  of  the  executive  government  of  the  United  States 
ought  not  to  be  invoked  until  decisions  may  be  had  in  the  judicial 
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tribunals  of  the  country,  l)efore  which  the  parties  now  are  making 
their  claims. 

The  seizure  of  an  American  vessel  by  a  yessel-of-war  of  a  foreign 
power  is  an  act  which  is  well  calculated  to  arouse  the  sensitiveness  of 
the  American  people  ;  but  I  trust  you  will  pardon  me  for  suggesting 
that  the  right  of  seizure,  permitted  by  and  in  execution  of  our  acts  of 
Congress,  is  widely  different  from  the  right  of  search  of  our  vessels  on 
the  high  seas  by  foreign  cruisers  for  any  purpose  whatever.  In  the 
latter  case,  American  citizens  would  be  subjected  to  vexations  and  in* 
terruptions  from  parties  claiming  personal  immunity  under  cover  of 
orders  from  foreign  governments,  in  whose  employment  they  may  pro- 
fess to  be.  The  nation  would  be  constantly  exposed  to  collisions.  To 
oppose,  at  all  hazards,  this  fancied  right  of  search,  under  whatever 
guise  it  may  appear,  is  the  duty  of  the  government  of  this  Union. 
But  we  must  not,  at  the  same  time,  confound  this  right  of  search 
with  the  seizure  and  sending  into  our  own  ports  for  adjudication  ves- 
sels suspected  of  violation  of  our  own  laws.  Congress  has  held  out  to 
every  individual,  no  matter  what  his  nationality  may  be,  a  large  pecu- 
niary reward  against  our  own  shipping  engaged  in  violation  of  our 
laws  against  the  slave  trade.  These  were  intended  to  eradicate  a 
traffic  which  has  been  denounced  by  our  legislation,  and  for  the  sup- 
pression of  which  the  Supreme  Court  of  the  United  States  has  said, 
(6  Wheaton,  356,)  ''no  vigilance  can  be  excessive,  and, in  case  of 
seizure  of  a  vessel  engaged,  restitution  should  not  be  made  but  incases 
which  are  purged  *of  every  intentional  violation  by  proofs  the  most 
clear,  the  most  explicit  and  unequivocal." 

With  great  respect,  I  have  the  honor  to  remain  your  obedient 
servant,  JOHN  McKEON, 

United  States  BUtrict  Attorney. 

Hon.  Lewis  Cass^ 

Secretary  of  State  United  States^  Washington^  D.  C. 


JUr,  DaUaa  to  Mr.  Cass. 


No.  71.]  Legation  op  the  United  States, 

London^  September  21,  1857. 
Sir  :  Your  No.  76,  [77,]  respecting  the  search  and  seizure  of  the 
American  barque  Panchita,  on  the  coast  of  Africa,  by  Commander 
Moresby,  of  the  British  sloop-of-war  Sappho,  in  May  last,  was  duly 
received ;  and,  agreeably  to  its  instructions,  I  prepared  and  trans- 
mitted to  the  Earl  of  Clarendon,  her  Majesty's  principal  secretary  of 
state  for  foreign  affairs,  a  communication,  of  which  a  copy  is  annexed. 
The  pressure  of  business  more  peremptory  and  absorbing  may  pos^ 
sibly  postpone  lor  a  month  or  two,  though  I  hope  otherwise,  any  reply 
from  Lord  Clarendon  ;  but,  of  course,  as  soon  as  received,  it  will  be 
transmitted  to  the  department. 

I  have  the  honor  to  be,  sir,  your  most  obedient  servant, 

G.  M.  DALLAS. 
Hon.  Lewis  Cass, 

Secretary  of  State. 
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Mr.  Dallas  to  the  Earl  of  Clarendon. 

Lboation  01  THE  Unitkd  Staths, 
London^  September  16,  1857. 

Mt  Lobd  :  It  has  been  made  my  duty  to  call  to  the  notice  of  her 
Majesty's  government  certain  proceedings  of  Commander  Fairfax 
Moresby,  of  the  royal  navy,  on  the  western  coast  of  Africa,  in  the 
early  part  of  May  last,  and  to  avert,  if  possible,  any  unfavorable 
influence  which  those  proceedings  might  have  upon  the  relations  of 
the  two  countries,  by  inviting  from  your  lordship  such  early  and  dis- 
tinct disclaimer  and  assurance  as  may  be  esteemed  adequate.  No 
doubt  is  entertained  that  the  acts  of  Commander  Moresby  were  un- 
authorized; that,  however  plausibly  pursued,  they  were  the  sugges- 
tions of  his  own  discretion,  not  of  his  official  instructions ;  and  that 
all  danger  of  their  repetition  will  be  promply  removed. 

The  barque  Panchita,  Frederick  B.  Sladden  master,  owned  by  citi- 
zens of  New  York,  with  an  American  register,  and  trading  under  the 
flag  of  the  United  States,  was^  on  the  9th  May,  1857,  lying  at  Ponta 
de  iicnha.  At  the  same  date,  in  the  river  Congo,  was  her  M^esty's 
aloop  Sappho,  commanded  by  Commander  Moresby,  one  of  the  British 
squadron  then  stationed  off  the  African  coast  to  prevent  the  traffic  in 
slaves.  The  Panchita  had,  in  some  manner,  awakened  suspicions  as 
to  her  objects  in  the  mind  of  Commander  Moresby,  who,  (agreeably 
to  his  own  narrative,)  with  ^^iJie  pinnace  and  gig"  of  his  armed  vessel, 

£roceeded  to  Ponta  de  Lenha  ^^for  the  purpose  of  examining''  her. 
[eeting  Captain  Sladden,  Commander  Moresby  ^^ expressed*'  to  him 
"  a  wish  to  muster  his  crewj'  and  **«o  objection  being  made^"  went, 
accompanied  **6y  Mr,  Frederick  Weils^  master  of  her  Majesty's  sloop 
uf^der  his  commandj"  *^on  board  the  Panchita j"  mustered  the  crew, 
aiiked  and  was  refused  permission  to  look  iuto  the  holds,  became  con- 
firmed in  his  ** opinion"  of  her  beins  ^^ engaged  in  the  illegal  traffic  of 
^ves"  and  was  thus  ^^induced  to  inform"  Captain  Sladden  that  he 
4hould  ^'detain  him"  with  a  view  to  give  him  over  to  the  first  Amer- 
/ican  man-of-war  he  could  meet.  Finally,  the  ^*  suspicions"  of  Com- 
mander Moresby  being,  **  by  the  vast  qtuzniity  of  fresh  xcaier  "  aboard, 
*^stUl  further  corroborated"  he  took  ^^upon  himself  the  greai  reqponsi-- 
bility  of  sending"  the  barque  to  New  York,  ^^for  the  decision  of  tlie 
United  States  authorities  "  AeidAWng  for  that  purpose  Lieutenant  C. 
D.  T.  Odevaine,  with  a  party  of  seaman,  and  giving  special  and  pru- 
dent directions  for  their  conduct. 

It  may  be  added,  that  the  Panchita  duly  arrived  at  New  York,  was 
transiierred  to  the  custody  of  the  marshal  of  the  United  States  for  that 
district,  and  was  libelled  in  the  proper  court  of  civil  and  adVniralty 
jurisdiction  as  a  forfeiture.  The  question  whether  or  not  her  voyage 
was,  either  in  fact  or  intention,  connected  with  the  traffic  in  slaves 
will  ultimately  be  determined  in  that  still  pending  judicial  proceed- 
ing ;  but  its  decision,  one  way  or  the  other,  can  have  no  bearing  on 
the  violation  of  sovereign  right  now  brought  to  your  lordship's  atten- 
tion. 

This  statement  of  Commander  Moresby's  conduct  is  made,  as  already 
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intimated,  almost  exclusively  in  his  own  words ;  nor  is  it  deemed 
necessary  to  the  design  of  the  present  communication  that  the  striking 
discrepancies  of  detail  hetween  his  statement  and  that  of  Captain 
Sladden  should  he  drawn  into  relief  hy  comment.  They  illustrate,  it 
is  true,  the  conflicts  to  which  a  course  of  action,  like  that  of  Com- 
mander Moresby,  necessarily  leads  ;  so  liable  to  exasperate  popular 
sensibilities  on  either  side,  and,  in  the  end,  to  endanger  the  friendship 
and  peace  of  nations.  But  I  am  unwilling  to  mix  with  the  public 
aspect  of  the  subject  the  coloring  of  indiyidual  imputation. 

The  Earl  of  Clarendon  will,  then,  perceive  that  Commander  Moresby, 
on  the  occasion  described,  impelled  by  "suspicion,"  actually  effected 
a  visitation,  search,  and  seizure  of  the  Panchita;  that  he  knew  her 
to  be  an  American  vessel;  that,  for  predetermined  ''examination," 
he  went  to  her,  accompanied  by  a  show  of  force,  viz :  the  master  of 
the  Sappho  and  two  boats*  crews  from  his  sloop-of-war ;  and  that, 
excited  by  discovering  what  he  construed  to  be  badges  of  a  criminal 
employment,  he  assumed  the  responsibility  of  disregarding  the  flag 
she  bore,  and  of  wresting  her  from  the  control  and  possession  of  her 
American  captain. 

Against  each  leading  feature  characterizing  this  transaction — ^the 
visit,  the  search,  the  seizure — the  government  of  the  United  States 
has  uniformly,  on  all  appropriate  opportunities,  for  more  than  fifty 
years,  openly  and  effectually  protested,  as  inconsistent  with  the  laws 
of  nations,  sanctioned  by  no  treaty,  subversive  of  the  separate  rights, 
and  derogatory  to  the  honor  of  independent  communities. 

It  was  not  the  exercise  of  any  fancied  privilege  of  war,  for  profound 
peace  prevailed ;  and  yet,  without  the  pretence  of  belligerent  neces- 
sity, in  respect  to  contraband  or  blockade,  the  property  and  citizens  of 
a  friendly  power  were  invaded  and  arrested,  and  the  protecting  pres- 
ence of  their  national  symbol  irreverently  slighted. 

The  flag  of  the  United  States  has  a  meaning  which  should  not  be 
hastily  overlooked.  Like  that  of  Great  Britain,  or  any  other  civilized 
country,  no  matter  how  distant  the  sea  or  humble  the  lorcha  on  which 
it  floats,  it  implies  a  pledge  of  a  nation's  power  and  honor  to  shelter 
what  is  beneath  it  from  invasion  or  wrong.  All  flags  are  but  hoisted 
emblems  asserting  the  national  presence  and  jurisdiction.  Commander 
Moresby,  even  while  recognizing  the  genuineness  of  the  Panchita's 
flag,  failed  to  appreciate  its  real  dignity  and  inviolability. 

The  reasons  assigned  for  this  extraordinary  proceeding  are  certainly 
as  distinctly  confess^ed  as  they  are  frivolous.  They  are  found  in  the 
report  of  Commander  Moresby  to  his  superior  officer.  Commodore  John 
Adams,  of  her  Majesty's  ship  Scourge,  dated  the  15th  May,  1857. 
They  do  not  call  for  much  elaboration  of  analysis  or  remark. 

Commander  Moresby  "suspected" — say  confidently  believed — that 
the  Panchita  was  engaged  in  the  illegal  traffic  of  slaves. 

I  need  not  remind  your  lordship  that  since  the  United  States  led 
the  way,  by  their  federal  legislation,  to  the  abolition  and  penal  pro- 
scription of  the  African  slave  trade,  they  have  manifested  in  every 
manner  deemed  compatible  with  their  fundamental  institutions,  the 
fixed  opinions  of  their  people,  and  considerations  of  the  highest  mo- 
ment, the  utmost  determination  and  sincerity  in  carrying  out  that 
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policy  of  philanthropy  and  justice.  But  the  United  States,  although 
they  went  far,  stopped  at  the  line  which  the  reckless  zeal  of  Comman- 
der Moresby  overleaped. 

Though  often  persuaded,  they  have  invariably  declined  to  concede 
to  any  nation,  upon  any  terms,  for  any  object,  a  right  irreconcilable 
with  the  perfect  immunity  of  their  mercantile  marine  from  foreign 
interference.  Without  their  previously  obtained  consent,  no  visit  or 
search,  nor  seizure,  of  an  American  vessel  can  take  place,  except  with 
defiance  and  insult  to  their  flag.  The  convention  of  the  9th  of  Au« 
gust,  1842,  signed  at  Washington  by  its  negotiators,  Mr.  Webster 
and  Lord  Ashburton^  with  the  principles  and  provisionrof  which  your 
lordship  is  familiar,  arranged  for  a  small  squadron  of  the  United  States 
navy  on  the  cost  of  Africa,  in  order,  first,  that  their  public  ibrce 
might  co-operato  with  that  of  her  Majesty  in  extinguishing  the  slave 
trade ;  and,  secondly^  that  their  merchant  vessels,  if  ^^  suspected,"  or 
ev.en  flagrantly  guilty^  should,  nevertheless,  be  liable  to  visitation  or 
search  and  seizure  by  the  officers  and  seamen  of  their  own  country 
only.  Eafferly,  even  at  great  cost,  as  the  suppression  of  the  noxious 
traffic  might  be  sought,  it  was  still  not  an  aim  to  which  the  United 
States  would  consent  to  sacrifice  the  more  dearly  valued  exemption  of 
their  own  citizens  from  coercion  by  strangers.  I  may  be  pardoned  for 
here  adverting  to  the  language  used,  on  this  very  topic,  by  one  of  the 
brightest  and  most  authoritative  ornaments  of  English  judicature : 
''  No  one  nation  has  a  right  to  force  its  way  to  the  li Deration  of  Africa 
by  trampling  on  the  independence  of  other  States,  or  to  press  forward 
to  a  great  principle  by  breaking  through  other  great  principles  that 
stand  in  the  way.  The  right  of  visitation  and  search  on  the  high  seas 
does  not  exist  in  time  of  peace.  If  it  belongs  to  one  nation  it  equally 
belongs  to  all,  and  would  lead  to  gigantic  mischief  and  universal 
war." 

It  is  hardly  worth  adding,  that  the  mere  suspicion  or  belief  of 
Commander  Moresbjr  of  the  illeg^al  occupation  of  the  Panchita  cannot 
be  accepted  as  the  slightest  possible  basis  for  his  proceeding,  when  the 
open  avowal  or  the  living  proof  of  the  supposed  fact  of  guilt  is  not 
itself  admitted,  by  compact  between  the  two  nations,  to  be  a  justifica- 
tion of  search  or  seizure. 

Some  difficulty  is  naturally  felt  in  adverting  to  the  remaining 
reasons  with  the  respect  duo  to  an  officer  honored  in  the  possession  of 
the  queen's  commission  ;  but  I  feel  assured  that  Lord  Clarendon  will 
understand  me  as  only  desirous  to  bring  out  the  true  lineaments  of 
the  transaction.  Commander  Moresby  informs  Commodore  Adams 
that,  in  sending  the  Panchita  across  the  Atlantic,  in  charge  of  his 
lieutenant,  to  New  York,  he  was  ^'  incited  by  the  unfortunate  fact  of 
the  total  absence  of  anything  like  an  American  naval  authority,  and 
that,  in  consequence,  the  Panchita's  detention  may  be  prolonged  to  an 
indefinite  period."  It  would,  perhaps,  be  harsh  and  invidious  to 
scan  too  closely  the  statement  that  the  sending  the  vessel  to  New  York 
was  regarded  as  the  step  which  involved  him  in  his  alleged  '^  great 
responsibility."  In  the  chain  of  his  acts,  that  one  is  the  only  link 
not  liable  to  objection,  at  least  on  the  part  of  the  United  States.  The 
American  government  is  outraged,  not  by  the  subsequent  misgivings 
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and  politic  device  of  a  reference  to  its  own  tribunals,  but  by  the  viola- 
tion of  its  flag  at  the  outlet,  the  unwarranted  intermeddling  with  the 
property  and  persons  of  its  citizens,  the  **  examination"  and  "  deten- 
tion." 

Actual  trial  for  a  number  of  years  has  perhaps  demonstrated  the 
inadequacy  of  the  squadrons  on  the  western  coast  of  Africa  to  accom- 
plish the  great  end  contemplated  by  their  respective  governments. 
The  vessels  are  probably  too  few  ;  necessarily  distant  from  each  other, 
and  occasionally  disabled  by  the  diseases  incident  to  climate,  or  the 
disasters  of  weather.  They  certainly  cannot  be  ubiquitous  ;  and  yet, 
without  that  attribute,  they  are  no  match  for  the  wary  and  covetous 
slave  traders  on  that  extensive  shore.  8uch  difficulties,  if  remediable 
at  all,  are  to  be  remedied,  not  at  the  discretion  of  any  one  or  all  of 
the  naval  agents  in  both  services,  but  by  the  concurring  action  of  the 
two  governments.  Commander  Moresby  alleges  "  the  total  absence  of 
anything  like  an  American  authority  ;"  but  such  absence  (in  one  as- 
pect rather  fortunate  than  otherwise)  justified,  as  regards  the  flag  of 
the  United  States,  and  the  lives  and  property  over  which  it  waved, 
no  arbitrary  substitution  of  himself  in  the  stead  of  the  American  ab- 
sentee, for  the  purposes  of  visitation  and  search.  An  American  author- 
ity might,  very  possibly,  upon  receiving  from  Commander  Moresby  a 
revelation  of  his  '^  suspicion"  of  the  Panchita,  have  done  precisely 
what  Commander  Moresby  did;  but  Commander  Moresby  could,  under 
no  circumstances  or  pretext  whatever,  do  it,  without  usurping  a  super- 
visory function  not  only  not  confided,  but  expressly  forbidden  to  him. 

It  would  seem  as  if  the  imposed  restraints  and  the  purposed  omis- 
sions of  the  treaty  of  1842  were  not  in  harmony  with  the  speculative 
opinions,  and  chafed  the  eager  spirit  of  this  subordinate  officer.  He 
entertained  ''  a  firm  conviction  that  if  some  steps  be  not  takeUj  there  is 
nothing  whatever  to  prevent  the  American  flag  from  sanctioning  any 
vessel  openly  to  the  eyes  of  the  world  equipping  and  trading  with 
slaves  in  any  part  of  the  African  coast,"  and  he  proceeded  to  take  the 
reformatory  steps  of  visitation  and  seizure  of  the  Panchita.  This  may 
be  one  mode  by  which  the  gordian  knot  of  the  *^  consuetudinary  law 
of  nations,"  ^^  great  principles  that  stand  in  the  way,"  and  even 
precise  conventional  stipulations,  can  be  cut;  but  Commander  Moresby 
has  to  learn  from  your  lordship  that  it  is  an  absurd  and  indefensible 
mode.  It  is  absurd,  as  having  a  tendency  to  alienate  and  detach  from 
the  united  undertaking  a  powerful  people  who  first  legislated  to  abolish 
the  trade  ;  who  first,  by  municipal  enactment,  made  that  trade  pun- 
ishable as  piracy,  and  whose  armed  force  has  been  perseverin^ly  sta- 
tioned to  watch  and  prevent  it.  It  is  indefensible,  as  placin^^  the 
matured  policy  and  peace  of  nations  at  the  mercy  of  their  rash  and 
presumptuous  servants,  and  as  ''  leading  to  gigantic  mischief  and 
universal  war." 

It  would  be  unjust  to  ascribe  to  Commander  Moresby  the  mistaken 
impression,  that  because  the  criminal  code  of  the  United  States  de- 
nounced as  piracy  the  traffic  of  which  he  suspected  the  Panchita  to  be 
guilty,  he  was  therefore  at  liberty  to  search  and  seize  that  vessel 
and  her  crew  as  '^  enemies  of  the  human  race."  He  puts  forward  no 
uch  erroneous  reason  for  his  conduct.    Ignorance  of  the  widedis- 
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tiaction  between  the  law  of  all  nations  and  the  municipal  law  of  a 
single  one,  cannot  fairly  he  attributed  to  him  or  to  any  British 
offi  car.  The  protection  or  rescue  of  the  American  flag  from  prosti- 
tution to  illegal  aims  still  rests  exclusively  with  the  American  goT* 
ernment  and  people,  whose  will  and  ability  to  enforce  their  own 
statutes  cannot,  or  need  not,  be  questioned.  On  one  or  more  occasiouB 
the  Secretary  of  State,  by  direction  of  the  President,  both  of  them 
ardently  disposed  to  combined  movement  against  the  trade,  and  stim- 
ulated by  a  resolution  of  the  House  of  Bepresentatives,  proposed  to 
her  Majesty's  government  a  scheme  for  the  extirpation  of  tnat  con- 
demned commerce,  to  be  incorporated  by  universal  consent  into  the 
law  of  nations,  and  involving  mutual  concisions  of  the  right  of  search. 
The  discussions,  perplexities  and  obstacles  encountered  by  that  propo- 
sition need  not  be  recalled  ;  it  is  enough  to  say  that  its  ultimate 
failure  left  the  law  of  nations,  which  it  was  designed  to  modify,  on 
the  point  referred  to^  unaltered. 

I  trust  that  I  am  not  too  sanguine,  when  anticipating  that  her 
Majesty's  government,  aware  how  occurrences  such  as  the  one  on  which 
I  have  thus  animadverted  grate  upon  the  noblest  sentiments  of  an 
independent  people,  and  how  rapidly  they  become  unmanageable 
causes  of  estrangement  and  quarrel,  will  promptly  mark  the  act  of 
Commander  Moresby  with  just  reproof,  and  otherwise  render  its  repe- 
tition extremely  improbable.' 

Copies  of  the  documents  transmitted  to  me  from  Washington,  and 
which  have  been  observed  upon,  accompany  this  communication. 

Renewing  the  assurance  of  my  highest  consideration,  I  have  the 
honor  to  be,  my  lord,  your  lordship's  most  obedient  servant, 

a.  M.  DALLAS. 

The  right  honorable  The  Earl  of  Clarendon, 

cfc,  cfcc,  dtc. 


Mr,  Dallas  to  Mr,  Case. 


No.  76.]  Legation  op  the  United  States, 

London^  October  9, 1857. 

Sir  :  At  about  11  o'clock  last  night  I  received  the  communication 
from  her  Majesty's  principal  secretary  of  state  for  foreign  affairs, 
which,  with  its  various  annexes,  I  transmit  in  copy.  It  is  in  answer 
to  my  letter  of  the  16th'*'  ultimo,  respecting  Commander  Moresby's 
proceedings  in  the  visitation,  search  and  seizure  of  the  Panchita. 

Too  little  time  is  left  me  to  do  more  than  make  a  few  brief  remarks 
upon  these  papers. 

1.  The  particular  case  would  seem  to  be  satisfactorily  disposed  of. 
Commander  Moresby's  conduct  is  disclaimed  and  censured ;  he  is  with- 
drawn from  the  station  sfi  unfit  to  be  trusted  there  ;  and  express  orders 
are  alleged  to  have  been  given  by  the  admiralty,  which  must  prevent 
the  repetition  of  such  acts. 

*Thw  date  wai  in  the  copy  traiumitted  with  nij  despatch  No.  71,  inadvertently  made 
the  11th. 

Digitized  by  Google 


14  SEIZUBE  OF  BASQUE  PANCHITA. 

2.  It  IB  observable  that  the  disavowal  and  condemnatioo  of  Com- 
mander Moresby's  proceeding  are,  with  great  reserve,  founded  exclu- 
sively npon  the  stipulations  of  the  treaty  of  1842.  Except  as  inoon- 
sistent  with  the  engagements  of  that  treaty,  his  insult  to  the  national 
flag,  his  search  and  seizure  upon  mere  suspicion ,  might  have  been 
unreproved.  Ton  will  pardon  me  for  suggesting  that,  while  this  pre- 
tention of  a  light  to  supervise  and  reform  the  commercial  pursuits  of 
other  countries,  by  the  means  of  visit  and  search,  is  thus  covertly 
maintained  against  the  frank  remonstrance  of  the  government  of  the 
United  States,  it  may  be  doubted  whether  it  be  consistent  with  the 
national  dignity  to  prolong  the  exceptional  compact  under  whose  ex* 
press  terms  alone  an  immiAiity  is  recognized. 

3.  The  grumbling  efforts  of  the  lords  commissioners  of  the  ad- 
miralty to  insinuate  fault  in  the  American  squadron  on  the  coast  of 
Africa,  and  to  extenuate  Commander  Moresby's  violation  of  public 
law,  and  of  his  own  orders,  by  attributing  it  in  a  measure  to  '^  galled 
feelings,"  are  so  wholly  foreign  to  the  point  drawn  to  the  notice  of  the 
British  government  that  it  is  rtally  difficult,  if  not  impossible,  to 
repress  the  smile  which  their  misplaced  awkwardness  provokes. 

The  tenor  of  your  instruction  on  this  subject  in  your  No.  77  would 
aeem  to  contemplate  my  seeking  nothing  more  than  what  has  been 
obtained,  namely,  disclaimer  and  prohibitory  orders.  I  shall  there- 
fore not  pursue  the  matter  further  until  you  advise  me  otherwisi); 
and,  in  case  that  be  intended,  you  will  much  oblige  me  by  obtaining 
for  me,  if  possible,  such  facts  from  the  Department  of  the  Navy  as 
may  enable  me  to  vindicate  the  activity  and  faithfulness  of  our  Afiican 
squadron. 

I  have  the  honor  to  be,  sir,  your  most  obedient  servant, 

a.  M.  DALLAS. 

Hon.  Lbwis  Cass, 

Secretary  of  State. 


The  Earl  of  Clarendon  to  Mr.  DaUaa. 

FoREiON  Office,  October  8,  1857. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  16th  ultimo,  respecting  the  proceedings  of  Commander  Moresby, 
of  her  Majesty's  shi{)  ^'  Sappho/'  in  detaining  on  the  coast  of  Africa, 
and  eventually  sending  to  New  York,  the  American  barque  *•  Pan- 
chita,"  on  the  ground  that  she  was  engaged  in  the  slave  trade. 

I  feel  that  I  can  return  no  more  satisfactory  answer  to  your  repre- 
sentation on  this  matter  than  by  communicating  to  you,  for  the  infor- 
mation of  the  government  of  the  United  States,  a  copy  of  the  r<^ply 
which  I  have  received  from  the  board  of  admiralty  to  the  reference 
which  I  made  to  them  on  the  receipt  of  your  letter ;  from  which  you 
will  perceive  that  the  lords  commissioners  of  the  admiralty  have  highly 
disapproved  the  conduct  of  Commander  Moresby,  and  have  directe<i 
that  he  should  be  removed  from  the  station  where  he  might  agdin 
have  to  deal  with  vessels  suspected  of  being  engaged  in  the  slave  trade. 

There  can  be  no  doubt  that  the  detention  of  the  ''  Panchita/'  and 
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the  sending  her  to  New  York,  constituted  an  infraction  of  the  treaty 
between  Great  Britain  and  the  United  States ;  but  the  view  which  the 
British  admiral  on  the  station  has  taken  of  Commander  Moresby's 

{>roceeding8  in  this  case,  and  the  terms  in  which  the  displeasure  of  the 
ords  of  the  admiralty  have  been  conveyed  to  that  officer,  will,  I  feel 
assured,  be  satisfactory  to  the  government  of  the  United  States. 

But  I  feel  equally  assured  that  great  allowance  will  be  made  by  the 
government  of  the  United  States  for  officers  charged  with  the  sup- 
pression of  the  slave  trade,  who  are  compelled  to  witness  the  frequent 
and  unchecked  abuse  of  the  American  flag  in  the  prosecution  of  that 
trade,  and  who  see  that,  under  the  protection  of  that  flag,  and  in  con- 
sequence of  no  American  ship-of-war  having  for  nearly  a  twelvemonth 
appeared  on  the  station,  the  nefarious  traffic  is  now  carried  on  in  the 
most  open  and  daring  manner,  and  with  a  constantly  increasing 
activity. 

In  corroboration  of  what  I  have  stated  above,  I  beg  leave  to  trans- 
mit copies  of  a  despatch  and  its  enclosures  received  at  the  admiralty 
from  Bear  Admiral  Sir  Frederick  Qrey,  the  officer  commanding  her 
llajesty's  naval  forces  on  the  west  coast  of  Africa,  which  contain  the 
most  recent  information  upon  the  subject  which  has  reached  her  Ma- 
jesty's government. 

I  have  the  honor,  &c., 

CLARENDON. 
O.  M.  Dallas,  Esq.,  do.,  (tc.,  dec. 


Mr.  OAcme  to  Mr.  Hammomf. 

Admibaltt,  October  1, 1857. 

Sir:  I  have  received  and  laid  before  my  lords  commissioners  of  the 
admiralty  your  letter  of  the  21st  September,  enclosing  the  copy  of  a 
note  irom  Mr.  Dallas,  the  United  States  minister  at  this  court,  to  the 
£arl  of  Clarendon,  remonstrating  against  the  conduct  of  Commander 
Moresby,  of  her  Majesty's  sloop  ^'Sappho,"  in  searching,  detaining, 
and  sending  to  New  York,  for  trial  as  a  slaver,  the  United  States 
barque  the  "  Panchita." 

My  lords  have  been  aware  of  this  transaction  some  time  ago,  but 
owing  to  some  delay  in  the  communication,  arising  from  the  move- 
ments of  the  vessels  on  the  coast  of  Africa  station,  it  is  only  recently 
that  they  have  received  the  report  of  it  from  Commodore  Adams. 

My  lords  enclose,  for  Lord  Clarendon's  information,  a  copy  of  the 
letter  irom  Commodore  Adams,  which  contains  that  report,  as  well  as 
his  opinion  of  Commander  Moresby's  conduct. 

Their  lordships  had  thought  it  right  to  abstain  from  taking  any 
notice  of  this  transaction  until  they  received  the  report  of  Commodore 
Adams ;  but  on  the  receipt  of  it  they  have  communicated  to  Rear 
Admiral  Sir  Frederick  lirey,  the  commander-in-chief  on  the  African 
station,  the  expression  of  their  deep  regret  that  any  officer  should 
bave  acted  in  a  manner  contrary  to  the  stipulations  of  the  treaty  with 
the  United  States,  to  the  express  and  well  known  orders  of  the  admi- 
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ralty  on  the  subject,  and  to  the  opinion  of  the  senior  officer  on  the 
station,  conyeyed  to  him  only  a  short  time  previoasly. 

My  lords  are  of  opinion  that  Commander  Moresby  has,  by  his  con- 
duct on  this  occasion,  shown  himself  unfitted  to  be  trusted  with  the 
important  but  delicate  duty  of  acting  for  the  suppression  of  the  slave 
trade,  and  they  have  desired  Sir  Frederick  Grey  to  convey  to  him  the 
view  which  my  lords  take  of  his  proceedings,  with  the  expression  of 
their  displeasure,  and  they  have  airected  Commander  Moresby  to  be 
removed  from  the  station  where  he  might  again  have  to  deal  with 
vessels  suspected  of  being  engaged  in  the  slave  trade. 

Whilst,  however,  my  lords  so  strongly  condemn  the  conduct  of 
Commander  Moresby,  they  cannot  but  think  that  some  allowance 
should  be  made  for  the  feeling  bv  which,  they  have  no  doubt,  he  has 
been  actuated.  It  is  notorious  that,  however  much  it  may  be  against 
the  wishes  and  intentions  of  the  government  of  the  United  States,  the 
flag  of  that  country  is  used  largely  to  protect  vessels  engaged  in  the 
slave  trade,  and  the  almost  total  absence  of  any  cruisers  of  the  United 
States  on  the  coast  of  Africa  affords  to  such  vessels  the  most  complete 
impunity. 

Commodore  Adams  reported,  towards  the  end  of  May,  that  no 
United  States  ship-of-war  had  been  fallen  in  with  by  any  of  our 
cruisers  since  November  last,  and  similar  reports  have  been  received 
from  other  sources.  Whilst,  therefore,  my  lords  have  expressed  their 
entire  disapprobation  of  Commander  Moresby's  conduct,  they  trust 
that  Lord  Clarendon  will  feel  how  galling  it  must  be  to  the  officers 
employed  in  the  suppression  of  the  slave  trade  to  see  their  best  efforts 
for  putting  down  that  nefarious  traffic  entirely  set  at  nought  by  the 
abuse  of  the  United  States  flag,  which,  however  much  it  is  disapproved 
of  by  the  government  of  that  country,  is,  from  the  want  of  adequate 
means  of  repression,  practically  unchecked. 
I  am,  &c.,  &c., 

B.  OSBORNE. 

E.  Hammond,  Esq. 


Mr.  Adams  to  the  Secretary  of  the  Admiralty. 

No.  141.]  Scourqe,  at  sea,  June  22,  1857. 

Sir  :  I  request  you  will  lay  before  the  lord's  commissioners  of  the 
admiralty  the  accompanying  letter,  with  its  enclosure,  from  Commander 
Moresby,  of  the  '^  Sappho,"  reporting  that,  under  the  suspicious  cir- 
cumstances attending  the  American  b^irque  '^  Panchita,"  (previously 
reported  to  their  lordships  in  my  despatches  ITos.  109  and  116  of  tais 
year,)  he  had  detained  that  vessel  and  despatched  her,  in  charge  of 
Lieutenant  C.  D.  J.  Odevaine,  to  New  York,  for  the  decision  of  the 
United  States  soverment. 

2.  Commander  Moresby,  aware,  apparently,  of  having  exceeded 
his  duty  and  incurred  a  very  heavy  responsibility  by  an  infraction  of 
the  stipulations  of  the  anti-slave  trade  treaty  existing  between  Great 
Britain  and  the  United  States,  solicits  my  approval  and  support  in 
moving  their  lordships  to  countenance  the  step  he  has  taken ;  bat  I 
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regret  that  I  can  neither  approve  of  what  he  has  done  nor  appeal  to 
their  lordships  in  his  favor,  as  the  extreme  measure  which  he  has 
pursued  is  not  only  the  exact  opposite  of  what  I  should  have  myself 
adopted y  but  contrary  to  the  express  opinion  which  I  gave  him 
personally  only  a  few  days  previously  to  her  detention,  putting  on 
one  side  its  being  so  open  a  breach  of  the  treaty  which  we  have 
with  America. 

3.  I  c%n  only  say  that  I  believe  Commander  Moresby  to  have  been 
actuated  by  an  over-asealous  desire  to  prevent  th6  slave  trade  from  being 
carried  on  under  the  American  flag  and  in  American  bottoms ;  but 
seal  does  not,  in  my  opinion,  justify  him  in  having  acted  as  he  has  . 
done. 

I  have,  &c., 

J.  ADAMS, 
Commodore  2d  Clasa. 

The  Sbcrbtart  to  the  Admiraltt,  dtc. 


Bear  Admiral  Grey  to  the  Secretary  to  the  Admiralty. 

No.  41.]  Oastob,  at  Ascension, 

August  14,  1857. 

Sir  :  I  enclose,  for  the  information  of  the  lords  commissioners  of 
the  admiralty,  a  statement  obtained  by  Xiieutenant  Pike,  of  her 
Majesty's  vessel  "  Antelope,"  from  the  **  Jupiter,"  captured  by  him 
on  the  29th  of  June  last,  with  70  slaves  on  board,  of  the  manner  in 
which  vessels  are  fitted  out  in  the  United  States  for  the  slave  trade. 

The  "  Wm.  Clarke,  "mentioned  in  that  statement,  has  been  boarded 
by  her  Majesty's  ship  "  Medusa,"  and  though  there  was  no  doubt  of 
her  being  intended  for  the  slave  trade,  as  she  had  American  papers, 
she  could  not  be  detained. 

All  the  circumstances,  the  master's  name,  nature  of  the  crew,  &c., 
&c.,  reported  by  the  master  of  the  '*  Jupiter,"  are  confirmed  by  the 
reports  of  the  boarding  officers. 

I  would  beg  to  call  the  attention  of  their  lordships  to  the  fraudulent 
manner  in  which  the  protection  of  the  American  flag  is  thus  obtained, 
in  the  hope  that  some  measures  may  be  adopted  to  check  a  practice 
which  'makes  all  the  eflbrts  of  her  Majesty's  cruisers  for  the  suppres- 
sion of  the  slave  trade  vain. 

I  find  in  an  extract  from  an  American  paper  the  names  of  seven 
other  vessels  lately  purchased  for  this  trade,  and  among  them  that  of 
the  ''  Minnatoka,"  evidently  the  same  vessel  that  touched  at  Natal  on 
the  22d  of  June. 

I  have,  &c., 

F.  L.  GREY, 
Bear  Admiral, 

The  Sbcrbtary  to  tub  Admiraltt. 

Ex,  Doc.  61 2 
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Information  rdaiive  to  davea. 

When  an  expedition  to  Africa  is  arranged  in  Havana,  one  of  the 
principal  shareholders,  or  an  accredited  agent  provided  with  fnnds, 
goes  to  New  Orleans,  and  puts  himself  in  communication  with  Messir. 
Goldenhon  and  Lespane,  75  Camp  street,  New  Orleans,  who  are,  in  all 
cases,  the  agents  for  vessels  fitting  out  for  the  slave  trade.    • 

They  choose  a  master,  and  for  this  a  naturalized  citizen  is  alwajs 
preferred  to  a  native-horn  American.  The  master  selects  a  TcsseK 
and,  heing  provided  with  money  by  the  agent  or  owner,  buys  her  aod 
registers  her  in  his  own. name  as  master  and  sole  owner.  The  vewel 
is  then  fitted  out  with  the  assistance  of  the  firm  above  named.  Abont 
twenty-five  or  thirty  water  casks  will  be  filled,  the  remainder  will 
contain  the  rice,  farina,  and  beans  ;  a  number  of  small  breakers  are 
also  purchased,  which,  by  cutting  off  both  ends,  make  the  slaves*  mess 
tubs. 

The  shipping  master  is  feed  to  provide  a  crew  of  Spaniards  or 
Portuguese,  whom  he  provides  with  American  proteclions,  though 
none  of  them  answer  to  the  appearance  of  the  men- themselves,  being: 
all  purchased  from  men  really  Americans.  These  protections  are 
sworn  with  the  vessel's  papers  at  the  custom-house,  and  she  is  cleared 
as  American.    The  owner  or  agent  goes  in  the  vessel  as  supercargo. 

The  '*  Jupiter  "  sailed  from  New  Orleans  as  a  fore-and-aft  schooDer, 
carrying  her  yards  on  deck.  The  owner,  Don  Gabriel  Perez,  was  on 
board  as  supercargo.  The  orders  were  to  touch  nowhere  but  Teneri5? 
and  Annobon.  At  Teneriffe  she  received  her  slave  coppers,  enterti 
three  more  Spaniards,  altered  her  rig,  and  bent  a  new  suit  of  sails. 

The  manifiest  with  which  she  cleared  from  New  Orleans  was  I'lr 
25  water  casks,  4,500  feet  of  lumber,  and  28  barrels  of  whiskey. 

From  Teneriffe  she  proceeded  to  Okatroo,  a  few  miles  west  of  C^^ 
St.  Paul.  On  hoisting  a  white  fiag  at  the  fore,  a  canoe  came  at  cnct 
to  them,  and  the  owner  sent  on  shore  a  letter,  saying,  twenty-five  day.* 
from  to-day  I  will  return  to  this  place  for  my  orders. 

This  letter  was  conveyed  by  Lagoon  to  Whydah.  She  then  wttt 
to  Annobon,  where  they  shifted  the  rice  and  beans  from  the  wattf 
casks  into  bags,  laid  the  slave  deck,  and  filled  up  with  water. 

On  the  25th  day  they  returned  to  Okatroo,  and,  on  hoisting  tit 
white  flag,  a  canoe  brought  them  a  letter  telling  them,  eight  dajstWs 
to-day  the  steamers  are  ordered  to  rendezvous  at  Lagos,  and  your 
cargo  will  be  ready  on  that  day  a  little  below  Great  Ropoe,  where  y*  - 
will  see  a  Buenos  Ayrean  ensign  hoisted.  They  had  very  correct  in- 
formation, for  we  were  ordered  to  rendezvous  at  Lagos  on  the  26th  i* 
June.  The  place  is  called  Praya  Nood,  and  has  only  been  lately 
built,  expressly  for  shipping  slaves ;  all  the  canoes  are  kept  out  ol 
sight,  at  the  back  of  a  sand  embankment.  The  only  resident  of  anv 
note  at  Okatroo  is  a  man  named  Reynolds,  a  native  of  Acerci,  suppose* 
to  be  dealing  in  palm  oil.  All  the  letters  brought  to  the  schooner  at 
Okatroo,  though  in  Portuguese,  were  directed  in  English. 

Three  other  vessels  were  fitting  out  at  New  Orleans  for  the  coast 
under  the  same  circumstances  as  the  '' Jupiter." 
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Once  a  brig  called  the  **  William  Clark,"  owned  by  a  very  large 
and  wealthy  firm  in  Havana,  was  stopped  by  the  custom-house,  but  it 
was  confidently  expected  she  would  be  released.  Her  orders  and  des- 
tination were  the  same  as  the  ^'Jupiter's."  She  had  a  nominal  mas- 
ter and  owner,  a  man  named  ''Francis  Ranger,"  a  native  of  Nova 
Scotia,  but  a  naturalized  American,  a  man  who  had  never  been  at  sea. 
Her  crew  were  all  Spaniards,  and  the  ship  was  actually  commanded  by 
the  Spanish  supercargo. 

A  barque  called  the  ''  Splendid"  (master's  name  Rich)  sailed  a  day 
or  two  before  the  Jupiter  with  the  same  orders,  and  for  the  same  des- 
tination, but  had  not  arrived  at  Tenerifie  when  the  ''Jupiter"  left. 

Both  the  "William  Clark"  and  the  "Splendid"  were  to  bring 
money  to  pay  for  their  slaves. 

A  brigantine  was  also  fitted  out  by  a  Portuguese  firm,  her  destina- 
tion being  the  Bight  of  Benin,  but  he  did  not  know  her  name. 

We  are  informed  by  Mr.  Lepalt,  (Sardinian  consul  at  St.  Thomas,) 
that  an  American  brig,  called  the  "  Nancy,"  fully  equipped  for  the 
slave  trade,  had  completed  her  water  at  St.  Anna  de  Cbanes,  and  sailed 
for  the  south  coast  a  day  or  two  before  our  arrival. 

All  the  vessels  above  mentioned  were  to  land  their  slaves  at  Porto 
Praya  Keys,  on  the  south  side  of  Cuba,  at  which  place,  on  hoisting 
the  white  flag,  a  pilot  takes  the  vessel  into  the  harbor,  whicn  is  land- 
locked, and  where  they  are  out  of  sight. 


Mr.  Bowden  to  Mr.  Adams. 


Her  Majesty's  Ship  Medusa, 
Off  hie  de  LoSj  June  12,  1857. 

SiK :  In  accordance  with  the  regulations  laid  down  in  the  book  of 
instructions  for  the  guidance  of  officers  engaged  in  the  suppression  of 
the  slave  trade,  1  have  the  honor  to  make  the  following  report  relative 
to  the  boarding  of  the  brigantine  "  William  Clark,"  under  the  flag  of 
the  United  States. 

She  was  observed  from  this  ship  at  daylight  on  the  6th  June^ 
standing,  apparently,  for  the  river  Ponga.  As  she  looked  suspicious, 
I  ordered  steam  to  be  got  up,  and  weighed. 

On  observing  us  she  kept  away,  standing  to  the  southward,  and  set 
topmast  and  topgallant  studding-sails.  At  noon  I  came  up  with 
her,  and  sent  both  lieutenants  to  board  her.  They  found  her  to  be 
the  "  William  Clark,"  of  New  Orleans,  apparently  a  sister  vessel  to 
the  "  Adams  Gray,"  lately  sent  in  as  a  prize  by  her  Majesty's  ship 
Prometheus. 

They  reported  me  that  her  American  papers  were  in  proper  form  ; 
that  she  was  eight  days  from  Tenerifie,  but  had  no  clearance  from  that 
port ;  also,  that  there  were  four  Spanish  passengers  on  board,  who,  it 
was  stated,  were  going  to  Fernando  Po,  but  she  had  no  list  of  passen- 
gers ;  that  all  the  crew  had  the  appearance  of  Spaniards ;  that  her 
hatchways  were  larger  than  usual  in  vessels  of  her  size^  and  that  her 
coppers  were  suitable  for  a  vessel  about  to  carry  slaves. 
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On  the  papers  being  produced,  the  captain  showed  erident  nneasi- 
ness,  prevaricating  a  great  deal  about  his  hairing  no  clearance  and  no 
list  of  passengers,  but  produced  a  clean  bill  of  health  from  Teneriffe. 
The  boarding  officers  asked  him  if  he  objected  to  remain  hove  to 
whilst  they  communicated  with  me,  to  which  he  immediately  assented. 

I  did  not  deem  that  his  want  of  a  clearance  paper  would  justify  my 
searching  him. 

I  sent  the  officers  back  to  ask  him  if  he  would  lift  his  hatclies,  but 
on  no  account  to  search  him  if  he  refused,  unless  they  could  get 
stronger  proof  of  his  having  no  right  to  the  American  flag.  This 
he  refused  to  do  ;  and  there  being  no  further  proof  against  him,  I  felt 
obliged  to  let  him  proceed,  although  I  had  no  doubt  that  the  vessel 
had  been  sold,  and  that  the  Spaniards  on  board  were,  in  reality,  the 
proper  officers  of  the  ship,  and  that  the  United  States  flag  was  onlj 
used  as  a  disguise  in  case  of  her  being  boarded  by  British  cruisers. 
There  was  no  complaint  made  by  the  master  or  any  person  on  board 
the  vessel. 

I  have,  &c., 

J.  BOWDEN, 

Commander. 

Commodore  Adams, 


Mr.  Cass  to  Mr.  JDaUaa. 


No.  85.]  Dbpartbibnt  of  Statb, 

Wdshinglonj  November  21,  1857. 

Sir:  Your  No.  75,  with  a  copy  of  Lord  Clarendon's  reply  to  yoar 
letter  of  September  16,  respecting  the  proceedings  of  Commander 
Moresby,  of  her  Majesty's  ship  *' Sappho,"  in  detaining  on  the  coast 
of  Africa  and  eventually  sending  to  New  York  the  American  barque 
^'  Panchita,"  on  the  ground  that  she  was  engaged  in  the  slave  trade, 
has  been  received.  There  ^'  can  be  no  doubt,"  as  his  lordship  remarks, 
''that  the  detention  of  the  'Panchita'  and  the  sending  her  to  Nev 
York  constituted  an  infraction  of  the  treaty  between  Great  Britain  and 
the  United  States  ;"  but  it  is  none  the  less  true,  also,  as  yon  were  in- 
structed in  August  last,  that  ''  these  proceedings  are  wholly  inconsist- 
ent with  that  perfect  immunity  from  foreign  interference,  in  time  ol 
peace,  which  this  government  has  always  asserted  in  behalf  of  mer- 
chant vessels  of  the  United  States." 

It  was  with  special  reference  to  this  immunity,  you  are  aware,  that 
the  President  caused  the  subject  to  be  brought  to  the  attention  of  her 
Majesty's  government ;  and  entertaining  this  view  of  it,  he  is  highly 
gratified  to  learn  that  Commander  Moresby's  conduct  has  been  dis- 
claimed and  censured,  and  that  measures  bave  been  taken  by  the 
admiralty  to  prevent  its  repetition. 

You  will  take  care  to  make  known  to  her  Majesty's  government  this 
expression  of  the  President's  satisfaction. 

I  am,  sir,  respectfully,  your  obedient  servant, 

LEWIS  CASS. 

Georgb  M.  Dallas,  Esq.,  c£c.,  c£c.,  dc. 
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Mr.  Schell  to  Mr.  Cass. 


CUSTOM-HOUSB,  NbW  YoRK, 

Collector's  Offioe,  May  19,  1858. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  18th  instant,  and,  in  partial  compliance  with  its  request,  am  ena- 
bled to  transmit  to  you  by  this  mail  a  statement,  under  oath,  from 
Captain  Albert  Gage,  of  the  American  barque  *' W.  H.  Chandler," 
touching  the  circumstances  attending  the  boarding  of  his  vessel  by  a 
British  naval  officer,  on  the  2d  instant,  at  Sagua  la  Orande,  Cuba.  ^ 

I  am  in  progress  of  obtaining  the  further  information  suggested  in 
your  letter,  and  am,  with  high  respect,  your  obedient  servant, 

AUGUSTUS  SCHELL,  CoOecUyr. 

Hon.  Lewis  Cass, 

Secretary  of  StatCy  Washington^  D.  C. 


Statement  made  by  Albert  OagCy  mobster  of  the  barque  WiUiam  H, 
Chandler^  of  the  boarding  of  said  vessel  by  a  boat  from  the  British 
war  steamer  Styx,  whilst  lying  in  the  harbor  of  Sagua  la  Orande,  on 
Sunday  the  2d  day  of  May,  1858. 

I,  Albert  Ga^e,  do  state  that  I  am  the  master  of  the  barque  Wil- 
liam H.  Chandler  ;  that  I  sailed  with  said  barque  from  New  York, 
for  Sagua  la  Grande,  on  the  11th  day  of  March  last,  with  a  cargo  of 
cooperage,  both  under  and  on  the  deck  ;  that  I  arrived  at  said  port  of 
Sagua  la  Grande  on  the  30th  day  of  said  month  of  March  last ;  that 
I  discharged  my  cargo  within  twenty  days  after  my  arrival ;  that  I 
was  taking  in  a  return  cargo  of  sugar  for  New  York,  and  that  the 
lading  of  the  same  was  nearly  completed  on  the  2d  day  of  May  instant. 
That  on  that  day,  after  sundown,  and  about  half-past  six  o'clock  in 
the  afternoon,  a  boat,  under  sail,  with  English  rig,  came  alongside, 
manned  by  twelve  or  fifteen  persons,  and  commanded  by  an  officer  in 
English  uniform  ;  that  the  officer  climbed  up  the  side  of  the  vessel, 
and  was  followed  by  half  a  dozen  men.  They  had  no  arms  upon  their 
persons,  but  had  arms  in  the  boat.  He  did  this  without  hailing  the 
barque,  or  showing  any  flag  ;  and  as  he  was  ascending  the  side  of  the 
vessel  the  mate  told  him  he  would  find  him  an  accommodation  ladder 
on  the  other  side.  He  replied,  **  Never  mind."  As  soon  as  the  officer 
got  on  deck,  he  inquired  of  the  mate  if  he,  the  mate,  was  captain  of 
the  barque  ?  He  replied,  "No ;  the  captain  is  aft,"  The  officer  then 
came  up  to  me,  and  said :  ''How  do  you  do,  captain  ?"  at  the  same 
time  raising  his  cap,  and  asked  me  for  the  use  of  a  light.  I  told  him, 
certainly.  I  then  walked  below  into  the  cabin,  and  the  officer  fol- 
lowed me.  After  he  got  below^  he  asked  the  vessel's  name  and 
my  name,  where  she  belonged,  and  who  were  the  owners.  I  asked 
him  his  object  in  making  the  inquiries.  He  replied  that  he  was 
bound  home,  and  wanted  a  report  of  all  vessels  lying  in  the  harbor, 
and  then  proceeded  to  ask  me  questions :  Where  I  was  from.  I  an- 
swered him,  from  New  York.     What  I  was  loaded  with.    I  answered, 
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ftugar.  Where  I  was  bound.  I  answered,  to  New  York.  My  con- 
signee's name  in  New  York.  I  answered,  I  had  n^ne,  but  consigned 
the  vessel  to  myself.  He  then  asked  where  the  vessel  belonged.  I 
lold  him,  Providence,  Rhode  Island.  He  then  asked  if  I  was  under 
the  American  flag.  I  answered  that  I  was;  that  Rhode  Island  was 
in  the  United  States  when  I  sailed  from  New  York.  How  many  daye 
I  was  from  New  York.  I  answered,  about  thirty-four  days.  He  then 
wanted  my  ship's  papers.  I  told  him  they  were  deposited  with  the 
American  consul,  on  shore.  He  wanted  to  know  if  it  was  necessary 
to  deposit  the  clearance  from  the  last  port  with  the  consul.  I  told 
him,  no  ;  I  had  the  clearance.  He  then  asked  me  if  I  would  allow 
him  to  look  at  it.  I  did  allow  him  to  look  at  it.  He  examined,  and 
said  he  thought  it  was  tkot  legal ;  it  was  different  from  any  one  he 
had  seen.  I  told  him  he  was  mistaken  ;  that  I  got  it  from  the  cus- 
tom-house in  New  York,  and  asked  him  what  there  was  about  it  that 
was  not  legal.  He  said  there  was  no  naval  officer's  signature.  I 
took  it  from  him  and  showed  him  the  initials  from  the  naral  officer, 
and  informed  him  I  supposed  that  answered  all  purposes.  He  said 
the  name  should  be  in  full.  I  told  him  I  knew  nothing  in  regard  to 
that.  He  turned  it  over  and  examined  it  more  particularly,  and  see- 
ing the  consul's  rule  printed  on  the  back,  he  said  it  was  different  from 
any  he  had  seen  before,  and  then  handed  it  back  to  me. 

He  entered  all  the  several  answers  in  a  memorandum  book  which  he 
had.  He  then  inquired  when  I  was  going  to  sea.  I  told  him  on 
Tuesday  morning  following.  He  asked  me  if  I  was  positive  of  getting 
away  on  Tuesday.  I  told  him  I  should,  provided  I  could  clear  in  time. 
He  then  asked  me  for  a  drink  of  water,  and  I  offered  him  a  glass  of 
gin,  which  he  accepted.  We  then  went  on  deck,  and  he  asked  me  the 
direction  I  intended  to  go  out.  I  showed  him,  by  pointing  to  the 
passage  through  which  i  came  into  the  harbor.  I  then  asked  him 
where  his  vessel  was.  He  pointed  then  to  the  direction  where  she  lay ; 
she  was  not  in  sight,  being  behind  the  Key  Christo,  a  small  island 
in  the  harbor.  He  said  it  was  in  a  different  direction  from  the  one  in 
which  vessels  usually  came  into  the  harbor.  He  then  went  over  the 
port  of  the  vessel.  Upon  my  ordering  his  men  to  be  called,  he  said 
*^  never  mind,  I  will  call  them  myself."  He  went  on  the  main  deck: 
and  as  he  went  by  the  forward  house,  he  made  a  halt,  and  looked 
inside,  (the  door  being  open  ;)  that  contained  twelve  hogsheads  oi 
sugar.  He  then  continued  forward,  and  said  ^^  come,  boys,  man  the 
boat."  The  officer  and  men  then  proceeded  to  get  into  the  boat.  I 
returned  to  the  cabin,  and  discovered  that  he  had  left  his  book  lying 
on  the  table.  I  called  the  mate,  and  ordered  him  to  pass  the  book  into 
the  boat,  which  he  did,  and  the  boat  shoved  off.  Nothing  was  said  on 
his  departure.  I  was  subsequently  informed  by  the  mate  that  the 
officer  was  the  second  lieutenant  of  the  British  war  steamer  Styx.  I 
was  subsequently  informed  that  the  men  had  said  the  officer  was  the 
second  lieutenant  of  the  British  war  steamer  Styx,  and  that  the  men 
were  from  the  same  vessel. 

ALBERT  GAGE. 

Sworn  before  me,  this  19th  day  of  May,  1858. 

JAMES  T.  GRISWOLD, 

Notary  F^Mie. 
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Mr.  Ausiin  to  Mr.  Cass-. 

Custom-house,  Boston, 
Collector's  Office,  May  19,  1858. 

Sib  :  I  have  the  honor  to  enclose  the  statement  of  Captain  Bray, 
master  of  the  brig  *^  Robert  Wing,"  as  by  request  of  your  letter  of 
the  15th  instant. 

Very  respectfully,  your  obedient  servant, 

ARTHUR  W.  AUSTIN, 

Collector. 
Hon.  Lewis  Cass, 

Secretary  of  Btate^  Washington^  D,  G. 


Custom-house,  Boston,  May  19, 1858. 

I,  Reuben  Bray,  master  of  the  brig  ^*  Robert  Wing,"  an  American 
vessel  belonging  to  Boston,  Massachusetts,  do  solemnly  depose  and 
swear,  that^  on  the  29th  of  April,  1858,  while  passing  the  island  of 
Inaqua,  bound  from  Aux  Cayes,  St.  Domingo,  to  Boston,  loaded  with 
coffee,  logwood,  and  honey,  a  gun  was  fired  from  a  vessel  some  five 
miles  distant.  I  paid  no  attention  to  it,  but  tacked  ship  and  stood  in 
toward  the  island.  A  pilot  came  on  board,  supposing  that  we  were 
going  into  harbor.  He  told  us  the  firing  was  from  an  English  gun- 
brig.  We  then  tacked  and  stood  on  our  course.  Another  gun  was 
then  fired.  We  then  hoisted  our  colors,  and  stood  for  the  gun-brig. 
When  about  a  half  a  mile  distant  we  were  met  by  a  boat  and  boarded. 
The  officer  asked  us  the  name  of  vessel,  master,  where  from,  where 
bound,  and  what  our  cargo  was,  all  civil  and  polite,  and  then  left  us. 
The  guns  fired  were  without  balls,  as  I  believe. 

REUBEN  BRAY. 
Suffolk,  m. 

Then  the  above  named  Reuben  Bray  appeared  before  me  and  took 
oath  to  the  statement  by  him  subscribed. 

J.  C.  LOVEJOY, 
May  19,  1858.  Justice  of  the  Peace. 

Mr.  Cass  to  Mr.  Austin. 

Department  of  State, 

Washington^  May  19,  1858. 
Sir  :  Your  attention  is  invited  to  an  article  which  recently  appeared 
in  the  **  Boston  Advertiser."     The  article  relates  to  the  bringing  to 
and  boarding  of  the  American  barque  Clara  Windsor  by  the  British 
war  steamer  Forward  on  the  19th  of  February  last. 

I  will  thank  you  to  procure  from  the  captain  of  the  Clara  Windsor 
his  statement  of  the  circumstances,  under  oath,  and  transmit  it  to  me. 

I  am,  &c., 

LEWIS  CASS. 
Arthur  W.  Austin,  Esq., 

Collector  of  the  Customs,  Boston,  Mass.  ^         I 
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Mr.  ScheUtoMr.  Cass. 

Custom-house,  Nbw  York, 
CoOectar's  Ojgke,  May  20,  1858. 

Sib  :  In  pnrsnanoe  of  your  letter  of  the  18th  instant,  I  have  the 
honor  herewith  to  transmit  to  you  an  authenticated  statement  made 
by  Captain  Edward  Bawley,  of  the  brig  Martha  Oilchrist,  of  the  facts 
relating  to  the  boarding  of  that  vessel  by  an  officer  from  a  British  war 
steamer,  in  the  harbor  of  Sagna  la  Grande,  Cuba. 

In  addition,  I  also  forward  herewith  an  authenticated  statement 
made  by  Captain  Edward  Watts,  master  of  the  American  brig  C.  F. 
O'Brien,  relative  to  the  boarding  of  his  vessel  in  the  same  harbor, 
under  similar  circumstances. 

I  have  the  honor  to  be  vour  obedient  servant, 

AUGUSTUS  SCHELL. 

Hon.  Lewis  Cass, 

Secretary  of  State y  Washingtony  D.  C. 


Statement  made  by  Edward  Bawley  ^  master  of  the  brig  Martha  Grtlchrisi, 
of  the  fads  relating  to  the  boai-ding  of  said  brig  by  an  officer  from  a 
British  war  steamer,  supposed  to  have  been  the  Styx. 

I,  Edward  Bawley,  master  of  the  brig  **Martha  Gilchrist,"  do  state 
that  I  sailed  from  New  York,  on  the  12th  day  of  March  last,  for  Sagua 
la  Grande,  Cuba,  with  cooperage  cargo,  and  arrived  there  on  the  29th 
day  of  March  last ;  that  I  discharged  the  outward  cargo,  and  took  in 
a  cargo  of  sugar  and  molasses  ;  that  on  the  2d  day  of  May,  instant, 
about  sunset,  whilst  lying  at  anchor  in  the  harbor  of  Sagua  la  Grande, 
a  sail  boat  came  alongside  of  the  brig  Martha  Gilchrist,  containing 
an  officer  in  British  uniform  and  ten  or  twelve  men ;  she  was  well 
armed  and  without  a  flag  ;  that  immediately  after  coming  alongside 
of  the  brig,  the  officer,  without  hailing  or  asking  questions,  came  on 
board  of  the  brig,  and  inquired  for  the  master.  He  was  directed  to 
me,  and  came  where  I  was.  He  then  asked  where  I  was  from  ;  I  an- 
wered,  from  New  York.  He  asked  for  the  vessel's  papers  ;  I  told  him 
they  were  on  shore,  at  the  consul's  office.  He  asked  for  my  clearance 
from  New  York,  and  I  did  not  show  it  to  him.  He  noted  the  informa- 
tion given  him  in  his  memorandum  book.  He  inquired  the  course  of 
leeward  passage  out  of  the  harbor,  which  I  informed  him  of.  I  asked 
him  who  he  was  ;  he  said  he  was  an  English  steam  cruiser.  When 
the  officer  boarded  the  vessel,  seven  or  eight  of  his  men  came  with 
him  without  arms.  They  assume^l  the  right  to  examine  the  brig,  and 
I  did  not  interpose  any  objection  to  their  proceeding. 

EDWABD  BAWLEY. 

Sworn  before  me,  this  19th  day  of  May,  1858. 

JAMES  T.  GBISWOLD,     [l.  s.] 

Notary  PMic 
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Statement  of  Edward  Watts,  master  of  the  American  hrig  *'C.  F, 
0'jBrie»,"  rtlaiive  to  the  hoarding  of  his  vessel  while  lying  at. anchor 
in  the  port  of  Sagua  la  Grande^  on  Sunday,  2d  of  May,  1858,  by  an 
English  naval  officer,  supposed  to  belong  to  the  British  war  steamer 
''Styx." 

On  the  afternoon  of  Sunday,  May  2,  while  lying  at  anchor  in  the 
port  of  Sagua  la  Grande,  hetween  four  and  five  o'clock,  I  saw  a  boat 
coming  towards  me,  filled  with  men.  As  she  neared  me,  I  perceived 
that  she  contained  one  English  naval  officer  and  ten  or  twelve  men. 
In  a  few  minutes  after  I  first  saw  the  boat,  she  got  alongside  of  my 
vesHel  and  made  fast  to  her.  Immediately  thereafter  the  officer  in 
command  of  the  boat  ascended  the  gangway  and  came  on  board  my 
vessel,  without  any  invitation  whatever  from  me,  and  without  having 
spoken  to  me  or  any  one  on  board.  At  the  time  he  came  on  board  I ' 
was  standing  near  the  gangway.  As  soon  as  he  had  reached  the  deck 
he  asked  me  if  I  was  master  of  the  vessel,  and  if  my  colors  were  set. 
To  which  I  replied,  I  was  the  master  of  the  vessel,  and  my  colors  were 
not  set.  I  then  walked  aft  and  went  down  into  my  cabin,  to  which 
place  I  was  followed  by  the  officer,  without  having  given  him  any  in- 
vitation. 

After  we  reached  the  cabin,  he  asked  me  where  I  was  from,  how 
long  out,  how  many  men  I  had,  and  whether  I  carried  any  guns.  To 
which  1  replied,  I  was  from  Havana  ;  had  left  there  about  eighteen 
days  belore  ;  had  nine  men,  all  told,  and  carried  no  guns.  He  then 
wanted  to  know  who  were  my  owners,  what  I  was  loaded  with,  and 
where  I  was  bound.  I  told  him  I  was  owned  by  Burgess  &  O'Brien 
and  others,  of  Thomaston,  Maine;  was  loaded  with  sugar  and  mo- 
lasses, and  was  bound  for  New  York;  that  I  did  not  know  who  I  would 
be  consigned  to,  as  I  had  not  yet  signed  bills  of  laden.  He  then  said, 
cannot  you  guess  who  you  will  be  consigned  to;  and  I  said  it  would  not 
do  any  good  to  guess.  He  then  asked  me  to  show  him  my  consul's  cer- 
tificate, (as  he  called  it,  I  presume  he  meant  clearance;)  and  I  told  him 
all  my  papers  were  on  shore,  either  at  the  consul's  or  with  the  custom- 
house officer  who  boarded  me  at  the  point. 

As  the  officer  was  about  leaving  the  cabin,  I  asked  him  if  he  would 
take  a  glass  of  gin,  and  he  did  so. 

We  then  went  on  deck,  and  when  we  got  there  I  saw  that  about  6 
or  6  men  from  his  boat  were  also  on  board  my  vessel.  As  soon  as  we 
reached  the  deck  the  officer  asked  me  if  my  hold  was  full  of  sugar,  and 
I  told  him  ye8.  He  then  said,  can't  I  get  down  into  the  hold  ?  and  I 
told  him  he  could  not  without  a  great  deal  of  trouble,  as  my  hatches 
-were  battened  down.  He  then  said,  never  mind,  you  need  not  open 
the  hatches. 

He  then  asked  me  where  my  flag  was,  and  why  it  was  not  set;  and 
I  told  him  in  the  cabin,  and  it  was  not  set  because  it  was  blowing  too 
fresh,  and  asked  him  if  he  wanted  it  set.     He  said  no. 

He  then  went  into  his  boat,  accompanied  by  his  men,  and  pulled 
away  from  me.    There  was  quite  a  large  quantity  of  arms — pistols — in 
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his  boat.     The  officer  was  not  armed  when  he  boarded  me,  but  I  saw 
his  arms  lying  in  the  boat. 

EDWARD  WATTS. 

Southern  nisTRicrr  op  New  Yoke,  88. 

Edward  Watts,  beinff  duly  sworn,  says,  he  has  heard  read  the 
foregoing  statement  by  him  subscribed,  and  that  the  same  is  true  in 
every  particular. 

EDWARD  WATTS. 

Sworn  and  subscribed,  this  20th  day  of  April,  1868,  before  me. 

SAMUEL  GODWIN,  [l.  s.] 

Notary  Fuiltc. 


Mr,  Austin  to  Mr,  Cas8. 


Custom-house,  Boston, 
Collector's  Office,  May  21,  1858. 

Sir  :  I  have  the  honor  to  transmit  the  statement  of  the  master  of 
the  brig  "  Wingold,"  C.  H.  Loring,  taken  according  to  your  request 
in  your  letter  of  the  18th  instant. 

Very  respectfully,  your  obedient  servant, 

ARTHUR  W.  AUSTIN,  CoOedor. 
Hon.  Lewis  Cass, 

Secretary  of  State,  Washinyton,  D.  C. 


Custom-house,  Boston,  May  21,  1858. 

I,  Edwin  H.  Loring,  do  solemnly  depose  and  swear,  that  I  belong 
to  Camden,  Maine,  and  sailed  from  Portland,  Maine,  to  Havana,  on 
the  18th  day  of  March,   1858,  as  master  of  the  brig  "Wingold," 
owned  in  Boston,  Massachusetts  ;  that  I  sailed  from  Havana  April  14, 
for  Sierra  Morena,  in  Cuba,  in  ballast.     On  the  15th  of  April  saw  a 
boat  working  off  shore,  within  a  mile  and  a  half  of  anchorage,  at 
Sierra  Morena  ;  the  boat  was  within  easy  speaking  distance  ;  noticed 
an  English  flag  on  the  boat,  and  a  large  number  of  men,  say  fifteen; 
passed  right  by  her.     When  the  boat  was  astern  she  fired  a  musket, 
blank  cartridge  ;  in  two  or  three  minutes,  another  ;  did  not  spoak  at 
all ;  could  have  spoken  easily  at  any  time  while  they  were  firing.    In 
about  two  minutes  from  the  second  gun,  a  third  was  fired ;  I  heard 
the  ball  whistle  ;  struck  somewhere  about  the  mainmast,  and  fell  on 
deck  ;  it  was  picked  up  by  the  mate.     I  then  hailed  them,  and  asked 
"  what  they  wanted?"     [They  were  then  getting  a  swivel  on  to  the 
bow  of  the  boat,  and  some  one  in  the  boat  said  they  had  a  swivel,  and 
if  we  did  not  heave  to  he  would  sink  us.]     The  answer  was,  "  I  will 
let  you  know  what  I  want  when  I  come  aboard. ' '     They  came  aboard ; 
officer  said  he  was  an  English  officer,  and  belonged  to  a  steamboat. 
I  asked  him  the  steamboat's  name ;  he  said,  ''  none  of  your  business." 
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He  then  said,  **  I  will  look  at  your  papers,  if  you  please."  Showed 
him  the  papers  ;  he  looked  at  them,  said  he  was  satisfied,  and  went 
away. 

The  mate  asked  one  of  the  men  what  the  name  of  the  steamboat 
was,  and  he  said  ^'  Buzzard,"  a  screw  propeller. 

EDWIN  H.  LORINa. 

State  of  Massachusetts,  SuffdUc^  sa : 

Then  the  above  named  Edwin  H.  Loring  appeared  and  took  oath 
that  the  above  statement,  by  him  subscribed,  was  true. 

J.  C.  LOVEJOY, 
Jwtice  of  the  Peace. 
May  28,  1868. 


Extract  from  the  log-book  of  the  brig  Wingold. 

^^  Thursday,  April  15,  2  o.  m.,  made  Salt  key,  bearing  N.E.  by 
E.,  distant  three  miles;  wind  N.N.W.,  in  all  light  sails,  and 
hauled  on  ;  the  wind,  head,  to  the  eastward  ;  3  o'clock,  tacked  ship  ; 
6,  Stone  (Salt)  key,  bearing  north,  distant  five  miles ;  made  all 
sail  and  kept  oiF  south,  wind  N.N.  W. ;  10  a.  m.,  made  the  high 
land  of  Sierra  Morena  ;  1  p.  m.,  running  in  for  the  anchorage  in  two 
fathoms  water,  was  brought  to  by  a  shotted  gun  from  an  open  boat, 
boarding  us  with  some  six  or  eight  armed  men,  and  demanding  to 
see  the  brig's  papers,  asserting  that  his  boat  belonged  to  an  English 
man-of-war." 

I  hereby  certify  that  the  above  is  a  correct  extract  from  the  log-book 
ofthebrig^'Wingold." 

ARTHUR  W.  AUSTIN,  CoUector. 


Mr.  Case  to  Mr.  ScheU. 

Department  op  State' 
Washingtofiy  May  22,  1858. 
Sir:  The  New  York  Herald  of  yesterday  contains  a  list  of  the 
names  of  American  vessels  which  have  been  recently  searched  by 
British  armed  vessels  in  the  Gulf  of  Mexico  and  in  the  adjacent  seas. 
Among  these  I  ob^rve  the  name  of  the  brig  '^  Brownsville,"  of  your 
port. 

I  have,  therefore,  to  request  that  you  will  be  so  good  as  to  procure 
from  the  captain  of  the  *'  Brownsville"  his  statement,  under  oath,  of 
the  circumstances  attending  the  search  of  his  vessel,  for  transmission 
to  me.  I  will  also  thank  you  to  furnish  me  with  similar  statements 
from  the  captains  of  any  other  American  vessels  arriving  at  your  port 
which  may  have  experienced  like  molestation. 

I  am,  &c., 

LEWIS  CASS, 
Augustus  Schell,  Esq., 

CoUector  of  the  Customs  y  New  York  dty,  N.  Y. 
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Mr.  Cass  to  Mr,  Austin. 

Department  of  State, 
Washington^  May  22,  1858. 

Sir:  The  New  York  Herald  of  yesterday  contains  a  list  of  the 
names  of  American  vessels  which  have  been  recently  searched  by 
British  armed  vessels  in  the  Gulf  of  Mexico  and  in  the  adjacent  seas. 
Among  these  I  find  the  names  of  the  barque  ^^  Samos"  and  brig  '^  Win- 
gold"  of  your  port. 

I  have,  therefore,  to  request  that  you  will  be  so  good  as  to  procure 
from  the  captains  of  those  vessels  their  respective  statements,  under 
oath,  of  the  circumstances  attending  the  search  of  their  vessels,  for 
transmission  to  me. 

I  will  also  thank  you  to  furnish  me  with  similar  statements  from 
the  captains  of  any  other  American  vessels  arriving  at  your  port 
which  may  have  experienced  like  molestation. 
I  am,  &c., 


Arthur  W.  Austin,  Esq., 

Collector  of  the  Customs^  Boston^  Mass. 


LEWIS  CASS. 


Mr.  Cass  to  Mr.  Smart. 


Department  op  State, 

Washington^  May  22,  1858. 

Sir  :  The  New  York  Herald  of  yesterday  contains  a  list  of  the  names 
of  American  vessels  which  have  been  recently  searched  by  British 
armed  vessels  in  the  Gulf  of  Mexico  and  in  the  adjacent  seas.  Among 
these  I  find  the  name  of  the  brig  '^  Eliza  Merrithew,"  of  Searsport, 
Maine,  in  your  district. 

I  have,  therefore,  to  request  that  you  will  be  so  good  as  to  procure 
from  the  captain  of  the  ''Eliza  Merrithew"  his  statement,  under  oath, 
of  the  circumstances  attending  the  search  of  his  vessel,  for  transmission 
to  me. 

I  will  also  thank  you  to  furnish  me  with  similar  statements  from 
the  captains  of  any  other  American  vessels  arriving  in  your  district 
which  may  have  experienced  like  molestation. 

I  am,  sir,  &c., 

LEWIS  CASS. 

E.  K.  Smart,  Esq., 

Collector  of  the  Customs ,  Bdfasij  Maine. 
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Mr.  Cass  to  Mr.  Mason. 

Department  of  State, 

Washington  May  22,  1858, 

Sir  :  The  New  York  Herald  of  yesterday  contains  a  list  of  the  names 
of  American  vessels  which  have  heen  recently  searched  hy  British 
armed  vessels. in  the  Gulf  of  Mexico  and  in  the  adjacent  seas.  Among 
these  I  ohserve  the  name  of  the  brig  "A.  A.  Chapman,"  of  your  port. 

I  have,  therefore,  to  request  that  you  will  be  so  good  as  to  procure 
from  the  captain  of  the  '^A.  A.  Chapman"  his  statement,  under  oath^ 
of  the  circumstances  attending  the  search  of  his  vessel,  for  transmission 
to  me. 

I  will  also  thank  you  to  obtain  and  forward  similar  statements  from 
the  captains  of  any  other  American  vessels  arriving  in  yotir  port 
which  may  have  experienced  like  molestation. 

I  am,  &c., 

LEWIS  CASS. 

John  Thompson  Mason,  Esq., 

Collector  of  Cus*omSj  BaUimors^  Maryland. 


Mr,  Cass,  to  Mr.  Berry. 


Department  of  State, 

Washinffton^  May  22,  1858. 

Sir  :  The  New  York  Herald  of  yesterday  contains  a  list  of  the 
names  of  American  vessels  which  have  been  recently  searched  by 
British  armed  vessels  in  the  Gulf  of  Mexico  and  in  the  adjacent  seas. 
Among  these  I  find  the  names  of  the  brig  ^'George  Stockham,"  of 
Bath,  the  ship  "Grotto,"  and  the  barque  **  Glenburn,"  of  Rich- 
mond, Maine. 

I  have,  therefore,  to  request  that  you  will  be  so  good  as  to  procure 
from  the  captains  of  those  vessels  their  respective  statements,  under 
oath,  of  the  circumstances  attending  the  search  of  their  vessels,  and 
transmit  them  to  me.  I  will  also  thank  you  to  obtain  and  forward 
similar  statements  from  the  captains  of  any  other  American  vessels 
arriving  in  your  district,  which  may  have  experienced  like  molesta- 
tion. 

I  am.  sir,  &c.. 

LEWIS  CASS. 

Joseph  Berry,  Esq., 

Collector  of  the  Customs^  Bath,  Maine. 


Digitized  by  VjOOQIC 


30  SEIZUBE  OF  BABQT7E  PANCHTTA. 


Mr.  ScheU  to  Mr.  Com. 

Custom-house,  New  York, 

CoUjecUyr'a  Office,  May  24,  1868. 
Sib  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
22d  instant,  in  reference  to  the  brig  **  Brownsville,"  of  this  port, 
and,  in  reply,  have  to  state  that  said  vessel  has  not  yet  arriv^  at 
New  York,  but  that  in  such  event  your  request  will  be  immediately 
attended  to. 

Referring  to  your  letter  of  18th  instant,  I  have  now  the  honor  to 
transmit  an  authenticated  statement  of  Cyrus  A.  Nichols,  master  of 
the  American  barque  *' John  Howe,"  of  Belfast,  Maine,  relative  to 
the  boarding  of  said  vessel  on  the  12th  ultimo  and  2d  instant. 
I  am,  sir,  with  high  respect,  your  obedient  servant, 

AUGUSTUS  SCHELL,  CoOedor. 
Hon.  Lewis  Cass, 

Secretary  of  State  of  the  United  States. 


Statement  of  Cyrus  A.  NicJiolSy  master  of  the  American  barque  "  J(An 
Howe/*  of  Belfast,  Maine,  relative  to  the  boarding  of  said  vessel  by 
officers  of  a  British  cruiser,  on  the  \2th  or  IZth  of  April  and  on  the  2d 
^May,  1858. 

I  sailed  from  Portland,  Maine,  for  Havana,  on  the  3d  or  4th  of 
March,  with  a  cargo  of  shooks  and  empty  hogsheads ;  arrived  at 
Havana  about  the  18th  of  March ;  discharged  my  cargo  and  sailed 
from  Havana  about  the  10th  of  April  for  Sagua  la  Grande,  to  load 
with  sugars  and  molasses  for  New  York,  pursuant  to  charter  made  ia 
Havana,  on  or  about  the  14th  of  April.  About  11  o'clock  a.  m.  saw 
a  steamer  steering  for  me  ;  immediately  set  the  American  ensign ;  m 
the  steamer  neared  me^  I  perceived  that  she  was  an  English  man-of- 
war  steamer  and  had  English  colors  set ;  she  bore  down  for  me,  hove 
to  alongside^  and  lowered  a  boat,  containing  one  of&cer  and  aboat 
half  a  dozen  men  ;  the  boat  pulled  alongside  of  me,  made  fast,  and 
the  officer,  accompanied  by  part  of  his  boat's  crew,  boarded  me ;  m 
soon  as  he  reached  my  deck,  I  asked  him  to  step  into  my  cabin,  and 
he  4id  so  ;  after  reaching  the  cabin,  the  officer  asked  me  if  he  ooald 
see  my  papers ;  I  told  him  he  could,  and  showed  them  to  him.  He 
then  took  the  vessel's  name,  my  name,  part  of  the  owners'  names, 
where  from,  where  bound,  and  who  the  consignees  at  Sagua  la 
Grande  were.  Some  of  my  crew  told  me  that  the  boat's  crew  had 
told  them  they  belonged  to  the  British  steamer  '^  Buezard."  As  the 
officer  was  leaving,  he  examined  the  hold  and  other  parts  of  my  vessel. 
After  the  occurrence  of  the  above  narrated  incidents,  the  officer  left  my 
ship  and  returned  to  his  own  vessel.  No  further  incident  of  this 
character  transpired  until  after  my  arrival  at  Sagua  la  Grande.  On 
Sunday,  May  2,  while  lying  in  the  harbor  of  Sagua  la  Grande,  about 
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Btinset,  an  English  man-of-war  boat,  containing  an  officer  and  abont 
a  dozen  men,  came  alongside  of  my  barque  and  made  fast.  Immedi- 
ately thereafter  the  officer  and  part  of  the  boat's  crew  boarded  me. 
At  this  time  I  was  standing  on  deck,  and  as  soon  as  the  officer  reached 
the  same,  I  requested  him  to  walk  below ;  he  did  so.  After  we 
reached  the  cabin,  he  asked  for  my  papers ;  I  told  him  they  were 
ashore,  at  the  American  consul's.  He  then  asked  me  if  I  was  loading  ; 
then  took  the  name  of  the  vessel,  my  name,  part  of  owners'  names, 
where  from,  what  loading  with,  and  consignees'  names.  He  looked 
about  the  vessel,  as  in  former  instance,  and  left.  The  officer  had 
with  him  a  large  book,  and  on  examining  that,  he  ascertained  that 
the  barque  had  been  boarded  previously.  I  was  told  the  boat  belonged 
to  the  ''Buzzard." 

On  the  first  occasion  the  officer  who  boarded  me  wore  his  side-arms, 
and  on  the  last  he  was  unarmed,  having  left  his  arms  in  his  boat.  I 
saw  no  other  arms  in  the  boat,  but  iny  men  told  me  they  did.  On  the 
last  occasion  my  colors  were  not  set. 

C.  A.  NICHOLS. 

SOUTHBBN  DISTRICT  OF  NbW  YoRK,  88: 

Cyrus  A.  Nichols,  being  duly  sworn,  says:  He  was  master  of  the 
barque  *•  John  Howe"  on  her  late  voyage  from  Havana  to  Saguala 
Grande,  and  from  Sagua  la  Grande  to  New  York ;  that  he  has  heard 
read  the  above  statement,  subscribed  by  him,  and  that  the  same  is  true. 

C.  A.  NICHOLS. 

Sworn  and  subscribed,  this  24th  day  of  May,  1858,  before  me. 

SAMUEL  GODWIN,  [l.  s.] 

Notary  Public. 


Mr,  Austin  to  Mr.  Cass. 


Custom-house,  Boston, 
CoUectar's  Office^  May  25,  1858. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  22d  instant,  requesting  statements  respecting  the  boarding  of  the 
barque  ^'Samos"  and  brig  "Wingold"  by  British  cruisers,  and,  in 
reply,  have  to  state  that  the  former  vessel  has  not  arrived  at  this  port, 
and  that  the  affidavit  of  th^  master  of  the  latter  was  transmitted  to  the 
department  on  the  21st  instant. 

The  brig  **S.  Thurston"  and  schooner  "Marcia  Tribon,"  which 
vessels  entered  at  this  port  yesterday,  are  reported  to  have  been 
boarded  in  the  harbor  of  Sagua  la  Grande,  and  I  have  taken  measures 
to  procure  statements  of  the  circumstances. 

Very  respectfully,  your  obedient  servant, 

ARTHUR  W,  AUSTIN,  Collector., 

Hon.  Lewis  Cass, 

Secretary  of  State. 
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Mr.  Cass  to  Mr.  Hatch. 

Dbpartment  of  State, 

Washingtouj  May  25,  1858. 
Sir:  It  appears,  from  a  spedial  despatch  to  the  Baltimore  ^^San" 
of  this  morning,  that  the  American  ship  '^  John  and  Albert,''  which 
arrived  at  your  port  yesterday  from  Genoa,  was  fired  into  five  times 
by  a  British  war  steamer,  while  between  the  coasts  of  Florida  and 
Cuba,  on  the  17th  instant. 

I  have  to  request  that  you  will  procure  from  the  captain  of  the 
''  John  and  Albert"  his  statement  of  the  circumstances,  under  oath, and 
transmit  it  to  me.  I  will  also  thank  you  to  furnish  me  with  similar 
statements  from  the  captains  of  any  other  American  vessels  arriving 
at  your  port  which  may  have  experienced  like  molestation. 

I  am,  &c., 

LEWIS  CASS, 
F.  H,  Hatch,  Esq., 

Collector  of  the  Customs^  New  OrleanSy  Louisiana. 


Mr.  Mason  to  Mr.  Cass. 


Custom-house,  BaUtmore,  May  25,  1858. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  comma- 
nication  of  the  22d  instant,  in  regard  to  ''  Anierican  vesseln  which 
have  been  searched  by  British  armed  vessels  in  the  Gulf  of  Mexico,'' 
«nd  especially  the  brig  "  A,  A.  Chapman,"  of  this  port. 

The  **A.  A.  Chapman''  does  not  now  belong  to  this  port.  She 
was  built  here,  but  has  since  been  sold,  and  transferred  to  the  district 
of  New  Orleans.  She  is  not  now,  nor  has  she  been  for  some  time,  in 
this  port. 

I  have  procured  the  accompanying  statement  from  the  master  and 
mate  of  the  brig  '^  Thomas  Achom,"  of  Boston,  which  entered  at  this 
port  on  the  14th  instant,  from  Sagua  la  Grande,  laden  with  sugar 
and  molasses,  which  is  respectfully  submitted. 

The  master  of  the  schooner  **  Lath  Rich,"  of  Frankfort,  in  the 
State  of  Maine,  also  reported  to  me  that  his  vessel  had  been  searched 
at  the  same  time  at  Sagua  la  Grande ;  but  notwithstanding  he  waa 
particularly  requested  by  me  to  make  oath  to  the  facto,  he  left  this 
port  this  morning,  for  Boston,  without  hiaving  done  so. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

JKO.  THOMPSON  MASON, 

CoOeotor. 

Hon.  Lewis  Cass, 

Secretary  of  State. 
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On  this  twenty-fourth  day  of  May,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  fifty-eight,  before  me,  the  collector  of  customs 
within  the  district  and  port  of  Baltimore,  personally  appeared  Donald 
Hastings,  second  mate  of  the  brig  '' Thomas  Achom,"  of  Boston, 
which  entered  at  the  port  of  Baltimore,  from  Sagua  la  Grande,  on  the 
fourteenth  day  of  May,  1858,  and,  being  duly  sworn  according  to  law, 
deposed  and  said,  that  on  or  about  the  second  day  of  May,  1858,  whilst 
in  the  harbor  of' Sagua  la  Qrande,  and  whilst  John  Hastings,  the 
master  thereof,  was  on  shore,  certain  persons  in  British  uniform,  in  a 
barge  from  a  British  yessel  lying  outside  of  the  said  harbor,  came  on 
board  the  said  brig  **  Thomas  Achom,"  entered  her  cabin  without  in- 
vitation, demanded  to  see  the  papers  of  the  vessel,  searched  her  decks, 
ordered  her  colors  to  be  set,  and  then  retired  from  the  vessel. 

At  the  same  time,  before  me,  came  John  Hastings,  master  of  the 
said  brig  '^  Thomas  Achom,"  and  being  duly  sworn,  deposed  and  said, 
that  whilst  he  was  on  shore  he  saw  the  persons  spoken  of  by  his  second 
mate  boarding  his  said  vessel,  and,  on  nis  return  on  board  of  his  said 
vessel,  the  facts  sworn  to  by  his  said  second  mate  were  reported  to  him. 

Sworn  to  before  me,  this  24th  May,  1858. 

J.  S.  OWENS, 
Deputy  Cotledor. 


Mr.  Austin  to  Mr.  Cass. 

CUSTOM-HOUSB,  BOBTON, 

CoUector'a  Office,  May  25,  1858. 
Sir  :  1  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  19th  inst.,  directing  my  attention  to  an  article  in  the  "  Advertiser" 
newspaper,  of  this  city,  relating  to  the  boarding  of  the  barque  "Clara 
Windsor"  by  the  British  war  steamer  "Forward,"  and  requesting 
me  to  procure  a  statement  of  the  circumstances  from  the  captain  of 
the  barque,  and  transmit  the  same  to  the  department. 

In  reply,  I  have  to  state  that  the  vessel  referred  to  is  now  absent 
on  a  voyage  to  Port  au  Prince,  but  is  expected  to  arrive  at  the  port  of 
New  York  in  about  two  weeks.    I  am,  therefore,  unable  to  procure 
.  the  statement,  as  requested. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

ARTHUR  W.  AUSTIN, 

Collector. 
Hon.  Lewis  OAtis, 

Secretary  of  Slate. 
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Mr.  Austin  to  Mr.  Cass. 

ClJSIOM-HGUSB,  BofinroKy 
CoOectar^s  Office,  Mag  26, 1858. 

Sir  :  I  have  the  honor  to  transmit  the  deposition  of  Captain  Bray, 
of  the  schooner  "  Marcia  Trihon,"  of  Bncksport,  Maine,  agreeably  to 
yonr  request  of  the  22d  instant. 

Very  respectfully,  your  obedient  servant, 

ABTHDB  W.  AUSTIN,  Collector. 
Hon.  Lbwib  Gasb, 

Secretary  of  StatCy  Washingtcny  D.  C. 


CUSTOM-BOUSB,  BoSION, 

May  26, 1858. 

I,  John  N.  Bray,  master  of  the  schooner  '^  Marcia  Tribon,"  of 
Bucksport,  Maine,  do  solemnly  depose  and  testify :  I  sailed  from  Bal- 
timore, Maryland,  March  12,  1858,  for  Matanzas,  loaded  with  coal ; 
discharged,  and  sailed  from  Matanzas,  the  25th  of  April,  for  Sagaa 
la  Grande.  On  the  26th,  saw  a  boat  about  a  mile  distant ;  two  guns 
were  fired  from  the  boat ;  I  then  hove  my  vessel  to  ;  the  boat  came 
alongside ;  one  officer  came  aboard,  requested  to  see  my  papers,  said 
I  should  have  kept  them  open  for  exhibition ;  I  had  them  sealed  to 
take  to  Sagua  la  Grande ;  I  showed  him  my  papers ;  he  was  satisfied 
and  left ;  his  conduct  was  courteous,  in  every  respect ;  a  British  armed 
steamer  was  in  sight,  to  which  the  officer  of  the  boat  said  he  belonged. 
On  the  4th  of  May,  while  at  anchor  in  the  bay  of  Sagua  la  Grande, 
I  was  again  boarded  by  an  officer  and  two  or  three  men  from  the 
British  steamer  ^'Buzzard.''  The  officer  asked  for  my  papers;  I 
told  him  that  I  had  been  boarded  a  few  days  before,  and  that  I  had 
deposited  my  papers  in  the  custom-house ;  he  then  took  the  name  of 
my  vessel,  place  of  destination,  consignee,  amount  of  cargo,  which 
was  molasses,  and  left. 

JOHN  N.  BRAY. 

CiOMHOlHTBALTH  OF  MaSSACHUBBTIB, 

Mwy  26,  1858. 

Then  personally  appeared  the  above  named  John  N.  Bray,  and 
made  oath  that  the  foregoing  statement,  by  him  subscribed,  is  true. 
Before  me.  JOSEPH  0.  LOVEJOY, 

Justice  cfthe  Peace. 


Mr.  Clinch  to  Mr.  Cass. 


CUSTOM-HOUSB,  NkW  YoRK, 

Collector' 8  Office,  May  27,  1858. 
Sir  :  Referring  to  the  subject  of  your  letter  of  18th  instant,  I  have 
the  honor  to  transmit  herewith  an  authenticated  statement  of  Captain 
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R.  W.  Wheeler,  of  the  American  harque  Anna,  of  New  York,  in  re- 
lation to  the  hoarding  of  his  Tessel  hy  an  officer  and  hoat's  crew  from 
the  British  war  steamer  Styx  on  the  28th  day  of  March  last. 
With  high  respect,  your  obedient  servant, 

0.  P.  CLINCH,  Defptdy  CoUeciar. 
Hon.  Lewis  Cas3, 

Secretary  of  StatCj  WoBhington^  D.  C. 


Statemmt  of  B.  W.  Wheeler,  master  of  the  American  barque  Anna,  of 
New  Torkj  relative  to  the  boarding  of  said  barque  on  the  2%th  of 
March,  1858,  by  an  officer  from  the  British  war  steamer  '^Styx." 

I  left  this  port  of  New  York  about  the  2'7th  day  of  January,  1858, 
bound  for  Galveston,  Texas,  with  an  assorted  cargo.    Arrived  at  Gkil- 
Teston  about  the  8th  or  9th  of  February,  1868.     Took  in  a  cargo  of 
cotton,  hides,  and  sugar  for  New  York,  and  sailed  from  that  port  on 
the  22d  day  of  March,  1858,  for  New  York.     On  the  28th  day  of 
March,  Havana  bearing  southwest  about  thirty  miles  distant,  between 
two  and  three  o'clock  in  the  afternoon  saw  a  steamer  running  off 
from  the  land.    When  she  got  a  little  to  windward  of  the  course 
we  were  heading,  she  shut  off  steam  and  hove  to,  and  run  up  English 
colors.     I  then  ordered  my  colors  to  be  run  up.     When  I  got  nearly 
abreast  of  her,  I  saw  a  flag  put  in  the  quarter  boat  and  the  boat 
lowered  away.    I  then  backed  my  main-topsail  and  hove  to.     An  offi- 
cer and  six  men  were  put  in  the  steamer's  boat,  and  she  pulled  along- 
side of  me  and  made  fast.     Immediately  after  she  had  made  &st,  the 
officer  in  charge  and  one  or  two  of  the  crew  boarded  me.    At  this 
time  I  was  standing  on  the  forward  part  of  the  poop,  near  the  gang- 
way.    The  officer,  as  he  came  up  the  side,  offered  me  his  hand,  and, 
I  think,  asked  if  I  was  master ;  the  name  of  my  vessel ;  where  I  be- 
longed ;  where  from ;  where  bound,  and  what  cargo.    I  gave  him 
the  usual  answers.    He  then  asked  me  if  I  had  seen  a  schooner  with  a 
red  streak  around  her  anywhere  along  the  coast  of  Cuba ;  he  said 
they  were  in  pursuit  of  her,  as  they  believed  she  had  slaves  on  board. 
I  told  him  I  had  not  seen  any  schooner  of  that  description,  but 
that  I  had  seen  a  fore-topsail  schooner  to  the  westward  the  afternoon 
before.     He  did  not  ask  to  see  my  papers.    I  asked  him  his  object  in 
hoarding  vessels,  and  he  told  me,  in  substance,  that  their  object 
was  merely  that  they  might  be  able  to  report  that  they  had  boarded  a 
good  many  vessels.     I  don't  recollect  exactly  the  words  he  used,  but 
think  the  above  is  the  substance.    I  then  asked  him  if  he  would  report 
me  at  Havana.    He  said  they  would  not  be  at  Havana  soon  enough. 
Before  he  left  he  went  into  the  cabin,  at  my  request,  and  took  a  glass 
of  wine  with  me.    After  we  came  up  from  the  cabin,  he  remarked,  I 
won't  detain  you  any  longer,  and  went  into  his  boat  and  pulled  for  the 
steamer. 

Nothing  further  of  this  character  transpired  during  the  voyage.    I 
arrived  at  this  port  about  the  eighth  or  tenth  of  April. 

ROBERT  W.  WHEELER. 
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E.  W.  Wheeler,  master  of  the  barque  Annai  being  duly  sworn, 
says  tliat  he  has  heard  read  the  foregoing  statement,  and  that  the 
same  is  true,  to  the  best  of  his  knowledge,  information,  and  belief. 

ROBERT  W.  WHEELER. 

Sworn  to  before  me,  May  26,  1858. 

SAMUEL  GODWIN,  [l.  s.l 

N(^ry  Pvblie. 
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1st  Seeaion.     S  (No.  62. 


REPORT 

or 

THE  SECRETARY  OF  THE  NAVY, 


IV  ANIWBE  TO 


A  reaohUion  of  the  Senate  requesting  infomuUion  concerning  the  pay  of 
the  retired  naval  officers  whose  oases  were  acted  upon  by4he  laie  naval 
courts  of  inquiry  and  the  Fresidenij  and  who  have  been  advanced  to  a 
higher  grade  or  position  as  to  pay^  though  not  restored  to  the  active 
Usty  than  that  assigned  them  by  the  late  *Wetiring  board,"  together 
with  a  list  of  such  officers,  wiih  the  positions  assigned  them  by  the  said 
hoard  and  those  now  hdd  by  them. 


Mat  31, 1858L— Ordered  to  lie  on  the  table.    Motion  to  print  referred  to  the  Committee  on 

Printing. 

Jnm  Uf  1858.— Report  in  fitror  of  printing  eobmitted,  ooneidered,  and  agreed  to. 


Navt  Dbpabtubnt, 
'  ifay  29, 1858. 

Bib  :  In  reply  to  tlie  reaolution  of  the. Senate  of  the  25th  instant, 
requesting  the  Secretary  of  the  Navy  to  furnish  the  Senate  with  certain 
information  conoernine  ihe  pay  of  th^  retired  naval  officers  whom 
cases  were  acted  upon  by  the  late  naval  courts  of  inquiry  and  the  Presi- 
dent, and  who  have  been  advanced  to  a  higher  grade  or  position  as  to 
pay,  though  not  restored  to  the  active  list,  than  that  assigned  them 
Dy  the  late  '' retiring  board,''  together  with  ^  list  of  such  officers, 
with  the  positions  assigned  them  by  the  said  board  and  those  now 
held  by  them,  I  have  the  honor  to  tranlsmit  herewith  a  letter,  dated 
the  27th  inst.,  with  other  papers,  from  the  Fourth  Auditor,  to  whom 
the  department  referred  the  resolution,  furmshing  th^  information  and 
list  desired.  ^ 

I  am,  with  great  respect,  your  obedient  servant, 

ISAAC  TOUOBT. 

Hon.  J*  C.  BB]BQKINRn>QE, 

President  of  the  Senate. 


Tbbasurt  DsPABHuan, 
Fourth  Auditor's  Office,  May  27, 1868. 
Sir  :  I  have  the  honor  to  inform  you,  in  answer  to  the  resolution  of 
the  United  States  Senate  of  the  25th  instant,  referred  to  this  office, 
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that  the  amount  which  would  be  required  for  the  purpose  therdu 
mentioned  is  thirty-nine  thousand  seven  hundred  and  five  dollars  and 
twentv-seren  oents>  (139,706  27.)  If,  however,  the .  resolution  is 
meant  to  embrace  those  officers  of  the  navy  who  were  dropped  by  the 
'^ retiring  board"  and  restored  to  the  ^'reserved  list''  by  the  late 
courts  of  inquiry,  then  the.  additional  sunt  of  two  thousand  'seven  hun- 
dred and  three  dollars  and  sixteen  cents  ($2,703  16)  would  be  neces- 
sary, making  the  aggregate  amount  of  forty-.two  thousand  four  hun- 
dr^  and  eiffht  dollars  and  forty- three  cents,  (|42,408  43.) 

I  also  enclose  the  list  called  for  by  the  resolution. 

I  have'the  honor  to  be,  sir,  very  respectfully,  your  obedient  servant, 

.        A.  O.  DAYTON. 

Hon.  ISAAO  TOUCET,  . 

Secretary  of  the  Navy. 


The  following  is  a  list  of  the  retired  naval  officers  whose  pay  has 
been  increased  by  the  action  of  the  recent  courts  of  inquiry  and  the 
President,  or  by  the  President  and  Senate,  but  who  have  not  been 
restored  to  the  active  list ;  with  a  statement^f  the  position  assigned 
them  by  the  retiring  board  and  the  one  now  heldby  them,  respectively: 

CAPTAINS.      . 

Jesse  Wilkinson,  advanced  from  furlough  to  leave  pay,  January  14, 
1868. 

Thomas  M.  Newell,  advanced  from  furlough  to  leave  pay,  January 
14, 1858. 

William  E.  |iatimer,  advanced  from  furlough  to  leave  pay,  Janv* 
ary  14, 1858. 

John  H.  Graham,  advanced  from  furlough  to  leave  pay,  Januarr 
14, 1858.  .  • 

'  William  Inman,  advanced  from  furlough  to  leave  pay,  January  14. 
1858. 

Horace  B.  Sawyer,  advanced  from  furlough  to  leave  pay,  March  3, 
1867. 

coiafAin)8BS. 

Charles  T.  Piatt,  Advanced  from  furlough  to  leave  pay.  January 
U,  1858.  .     '  i~/*  . 

Henry  Bruce,  advanced  from  furlough  to  lefve  pay,  January  14. 
1868.  •  *     ' 

Charles  H.  Jackson,  advanced  from  furlough  to  leave  pay,  Januarr 
14,1868.  I*  !«/> 

LDBUTENANTS. 

Peter  Turner,  advanced  fron^  furlough  to  leave  pay,  Januaiy  14, 
1858. 
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Gabriel  G.  Williamson/ adVanoed  from  farlongli  to  leave  pay,  Jan- 
uary 14,  1868. 

Simon  B.  Bi8sell,.adTaQcedfrom  fariongli  to  leAve  pay,  January 
14,1868. 

John  J.  GlasBon.  advanced  from  furlough  to  leave  pay,  January 
14,  1858. 

Henry  A.  Steele,  advanoed  from  furlough  to  leave  pay,  January  14, 
1858. 

William  Chandler,  advanoed  from  furlough  ta  leave  pay,  January 
14,1858. 

Jame»M.Gilli88,  advanced. from  furlough  to  leave  pay,  January 
14, 1868,  but  in  receipt  of  full  duty  pay  all  the  time. 

John  P.  PJEurker,  advanced  from  furlough  to  leave  pay,  January  14, 
1858. 

Edward  0.  Bowers,  advanced  from  furlough  to  leave  pay,  January 
14,1858.    •    . 

Augustus  S.  Baldwin,  advanced  from  furlough  to  leave  pay,  Janu- 
ary 14,  1858. 

William  B.  Whiting,  advanced  from  furlough  to  leave  pay,  Januarv 
14,  1858.  :       - . 

MASTER. 

B.  Clarendon  Jones,  advanced  from  furlough  to  leave  pay,  January 
14,  1868. 

PASaSD  MIDSHIPMAN. 

Samuel  Pearce,  advanced  from  furlough  to  leave  pay,  January  14, 
1868.  ^ 

A.  0.  DAYTON, 

Foufifi  Auditor., 
Tbbasubt  Department, 

Fourth  Auditor's  Office,  May  21  y  1868. 


Officers  dropped  by  the  retiring  hoard  and  restored  to  .the  reserved 
list  by  the'  late  courts  of  inquiry,  with  a  statement  of  the  position 

now  held  by  them,  respectively : 

•  •  • 

COMMANDER. 

Samuel  W.  LeCompte,  restored  January  14, 1868,  on  furlough  pay. 

LEEUTKNANTS. 

'W.  A.  Q.  Farragut,  restored  to  leave  pay,  January  14, 1858. 
Bichard  W.  Meade,' restored  to  frirlough  pay,  January  14,  1858. 
Thomas  Brownell,  restored  to  furlough  pay,  January  14,  1858. 
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JuliuB'S.  Bolirer,  restored  to  leave  paj,  Janqarj  14,  1858. 

PASSED  lODSHIPlCAN. 

Nathaniel  T.  West,  restored  to  leave  pay.  January  14. 1858. 

.  A.  O-  DAYTON. 

TrBASITBY  DSPAB^I^MENT, 

Fourth  AudUor\aOfice,  May  2^,  1B5S. 


•         • 
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\>t8ea»ion.     )  {  No.  68. 


MESSAGE 


or  THE 


PRESIDENT  OF  THE  UNITED  STATES, 


oommriOEAixiio, 


In  campLianot  with  the  resdutum  of  the  Benate^  the  catirespondenoe  in 
reUUian  to  the  arrest  of  WiUiam  Walker  by  ihe  naval/orces  under 
the  command  of  Commodore  Faulding. 


Hat  28,  1868.— Bead,  and  ordered  to  lie  on  the  table.    Motion  to  print  referred  to  the 

I  Committee  on  Printing. 
Jmni  2,  1868. — Beport  in  favor  of  printing  Bubmlttad,  considered,  and  agreed  to. 


To  the  Senate  of  the  United  Btatea: 

I  transmit  herewith^  in  compliance  witb  the  resolution  of  tbe  Senate 
of  the  19th  of  May,  a  communication  from  the  Secretary  of  the  Navy, 
with  copies  of  the  correspondence,  &c.,  as  afforded  by  the  files  of  the 
department. 

JAMES  BUCHANAN. 

Washiwoton,  May  27,  1858. 


Navt  Dbpartmbnt,  May  26, 1858. 

Sib  :  To  enable  the  President  to  answer  the  resolution  of  the  Senate 
of  the  19th  of  May,  requesting  him  '^  to  communicate  to  the  Senate 
all  correspondence,  instructions,  and  orders,  not  heretofore  communi- 
cated to  either  branch  of  Congress,  connected  with  the  arrest  of 
William  Walker  and  his  associates  by  the  naval  forces  under  the 
command  of  Commodore  Paulding,  including  all  the  corr^pondenoe 
between  him  and  the  Navy  Department  since  the  arrest  of  Walker  in 
relation  thereto,  or  in  relation  to  the  property  or  persons  seized  by 
the  forces  under  his  command,  and  including,  also,  copies  of  any 
letters,  orders,  or  instructions,  if  any,  addressed  to  Commoaore  Pauld- 
ing, which  may  have  been  subsequently  withdrawn  from  him  by  the 
Navy  Department,  and  the  reasons  for  such  withdrawal,"  I  have  the 
honor  to  transmit  herewith  copies  of  the  correspondence,  &c.,  called 
for  by  the  resolution,  numbered  1  to  23. 

The  only  communication  addressed  to  Commodore  Paulding  which 
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was  subsequently  withdrawn  from  him,  is  the  order,  numbered  13, 
detaching  him  from  the  command  of  the  home  squadron.  This  was 
withdrawn  lest  it  might  be  misunderstood,  and  another,  numbered 
14,  substituted,  that  the  true  reasons  for  detaching  him  might  be 
stated. 

1  am,  sir,  with  great  respect,  your  obedient  servant, 

ISAAC  TOUCKT. 
The  President. 


Correqxmdence  between  Commodore  Paulding  and  the  Navy  Depart- 
mentf  caUedfor  by  resdfUion  (/  the  Senate  of  May  19,  1858. 

No  1.  January  2,  off  Aspinwall. — Commodore  Paulding  to  the  de- 
partment. Beports  arrival  of  the  Fulton,  with  Colonel  Ander- 
son's party,  captured  by  Captain  Sands.  Enclosures  A,  B,  and 
C ;  list  of  names,  &c.  Will  sail  with  filibusters  for  Key  West, 
via  San  Juan,  and  there  await  orders  as  to  their  disposition. 

No.  2.  January  16,  Havana. — Commodore  Paulding  to  department, 
reporting  arrival.  Was  visited  at  San  Juan  by  General  Jerrez, 
who  thanked  him,  in  the  name  of  the  president  of  Nicaragua, 
for  removing  Walker  and  party  from  Punta  Arenas. 

No.  3.  January  18. — Department  to  Commodore  Paulding,  ac- 
knowledging despatches.  Refers  to  his  despatch  (heretofore 
communicated  to  Congress)  detailing  capture  of  Walker,  and 
transmits  President's  message  explaining  his  views  on  the 
subject. 

No.  4.  January  19. — Department  to  Commodore  Paulding,  ac- 
knowledging No.  1,  and  furnishes  extract  from  letter  of  depart- 
ment of  December  28,  [18,]  instructing  him  not  to  leare 
Aspinwall  or  neighborhood,  under  any  circumstances,  withoat 
further  orders.  Should  this  reach  him  at  Key  West,  proc^, 
without  delay,  to  New  York. 

No.  6.  January  20. — Department  to  Commodore  Paulding,  correctiDg 
a  clerical  error,  as  to  date,  in  No.  4. 

No.  6.  January  21,  Key  West. — Commodore  Paulding  to  the  depart- 
ment, reporting  arrival,  and  enclosing  certain  papers  of  interest, 
marked  A  to  F,  in  relation  to  transactions  of  Colonel  Andei^a 
and  party,  and  list  of  arms  taken  from  them. 

No.  T.  January  26,  Key  West. — Commodore  Paulding  to  the  de- 
partment. Prisoners,  taken  by  Captain  Sands,  delivered  to  tke 
custody  of  the  marshal  of  this  district.  Should  no  orders  resell 
him  by  the  ^'Isabel,"  controlling  his  movements,  will  sail  for 
Aspinwall.  Department's  letter  of  December  18,  published  in 
New  York  Herald,  has  not  been  received  by  him. 

No.  8.  January  25. — Department  to  Commodore  Paulding,  m- 
knowledging  No.  2. 

No.  9.  February  2. — Department  to  Commodore  Paulding  ac- 
knowledging No.  7. 

No.  10.  February  2. — Department  to  Commodore  Paulding.  Should 
Nos.  4  and  5  (copies  of  which  are  enclosed)  failed  to  have  reached 
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I  him  at  Key  West,  and  he  has  retarned  to  Aspinwall,  proceed 

I  immediately  to  New  York,  agreeably  to  instractions  in  No.  4. 

;  No.    11.  February  3. — Department  to  Commodore   Paulding,  ac- 

knowledging No.  6,  and  enclosures. 
No.  12.   February. — Commodore  Paulding,  at    New  York,  to  the 
department,  detailing  his  recent  movements,  acknowledging  No. 
I  4,  and  reporting  his  arrival  in  obedience  to  it.     Department's 

letter  of  Deceml^r  18,  not  yet  received,  &c. 
No.  13.  February  18. — Department  to  Commodore  Paulding,  detach- 
ing him  from  command  of  home  squadron,  and  grantmg  three 
^  months'  leave.     [Withdrawn  by  department.]] 

I  No.  14.  February  18. — Department  to  Commodore  Paulding,  detach- 

ing him  from  command  of  home  squadron — having  been  over  two 
years  in  command. 
No.  15.  February  20. — Department  to  Commodore  Paulding,  acknowl- 
i  edffing  No.  12,  and  enclosing  duplicates  and  triplicates  of  letters 

to  him  not  yet  acknowledged. 
^  No.  16.   February  20. — Commodore  Paulding  to  the  department, 

,  acknowledging  Nos.  13  and  14,  detaching  him  from  command  of 

•  squadron  ;  will  haul  down  his  broad  pennant  on  the  22d ;  returns 

'  to  the  department  No.  13,  agreeably  to  request. 

No.  17.  February  20. — Commodore  Paulding  to  the  department ;  asks* 
what  disposition  shall  be  made  of  the  stores  and  arms  taken  at 
\  Funta  Arenas ;  relative  to  his  responsibility,  personally  or  other- 

'  wise,  in  breaking  up  Walker's  camp  and  embarking  his  arms  and 

stores ;  regrets  that  no  sentiment  entertained  by  the  department 
'  as  to  his  course  has  reached  him  ;  whilst  his  course  seems  to  have 

met  the  approval  of  the  country,  he  is  made  to  feel  that  he  has 
not  secured  the  approbation  of  the  department;  would  like  an 
interview  with  the  President  and  the  Secretary. 
No.  18.  February  12. — Commodore  Pauldifig  to  department,  acknowl- 
edging No.  15,  also  duplicates  of  letter  of  December  18,  185?,. 
and  Nos.  3,  4,  and  10. 
No.  19.  March  12. — Department  to  Commodore  Paulding,  in  reply  to 
No.  17,  about  the  disposition  of  the  stores  captured  from  Walker, 
and  his  complaint  that  the  department  has  not  expressed  its  views, 
of  his  course.     His  presence  at  Washington  at  this  time  not 
deemed  necessary. 
No.  20.  March  17. — Commodore  Paulding  to  the  department,  enclos- 
ing its  despatch  of  December  18,  which  has  just  reached  him. 
B^uests  that  the  envelope  may  be  placed  on  file,  as  the  informa- 
tion it  affords  will  exonerate  him  from  the  serious  imputation  of 
having  disobeyed  an  order  given  by  command  of  the  President. 
Despatch  was  missent. 
No.  21.  March  19. — Commodore  Paulding  to  the  department,  acknowl- 
edging No.  19,  about  disposition  of  stores,  and  views  of  depart- 
ment as  to  his  course.     Explanations:   Letter  of  department 
enclosing  President's  message  was  not  received  when  his  letter- 
of  February  20  (No.  17)  was  written.     Misapprehended  in  sup- 

S^sing  that  his  presence  would  be  of  importance  in  Washington,, 
ade  suggestion  on  public  grounds  alone. 

Digitized  by  VjOOQIC 


ABRB8T  OF  WILLIAM  WALKER. 


No.  22.  March  27. — ^Department  to  Commodore  Paulding,  acknowl- 
edging No.  21.  Commandant  of  New  York  instrncted  in  relation 
to  the  stores  and  arms  brought  home  in  the  Wabash. 

No.  23,  April  1. — Department  to  Commodore  Paulding,  in  reply  to 
his  letter  (No.  20)  enclosing  despatch  of  department  dated  Deram- 
ber  18y  just  received  by  him.  Eznlanations  in  relation  thereto. 
Despatch  returned,  and  tnvdtype  placed  on  file. 


No.  1. 

No.  U8.]  Flag-ship  **  Wabash," 

Off  AapinwaUf  January  2,  1858. 

Sm:  On  the  30th  ultimo  the  United  States  steamer ''Folton" 
arrived  here  from  San  Juan  del  Norte,  conveying  to  this  place,  un^r 
the  orders  of  Captain  Joshua  B.  Sands,  forty-five  of  Walker's  men, 
captured  by  Captain  Sands,  on  the  San  Juan  river,  on  the  24th  ultimo. 
These  men  composed  the  party  that  ascended  the  Colorado  to  Castillo. 

I  enclose  a  copy  of  Captain  Sands'  letter  to  me,  together  witii  a 
copy  of  his  correspondence  with  the  chief  of  the  party,  (marked  A ;) 
Lieutenant  Commanding  Almy's  report  on  his  arrival  here,  witii  a 
list  of  the  names  of  the  men  on  board,  (marked  B,)  and  a  private 
letter  from  B.  S.  Cotrell,  esq.,  our  commercial  agent  at  San  Juan, 
with  extracts  from  one  of  earlier  date,  (marked  C.) 

It  would  appear  that  the  filibusters  had  abandoned  Castillo,  after 
destroying  everything  they  could,  and  had  taken  to  marauding  npoo 
the  river  in  the  steamer  ^*Ogden."  About  one-third  of  them  are 
under  medical  treatment. 

The  crew  of  the  '^Fulton"  are  suffering  from  the  fever  of  the 
country,  and  require  rest.  I  have  therefore  ordered  the  prisoners  to 
be  sent  to  the  Wabash,  and  intend  to  sail  for  San  Juan  as  soon  as  die 
passengers  arrive  from  California,  leaving  the  Fulton  here. 

When  I  shall  have  communicated  with  Captain  Sands,  I  will  sail 
with  the  prisoners  for  Key  West,  and  await  the  orders  of  the  depart- 
ment as  to  their  disposition. 

The  mail  steamer  from  here  will  arrive  in  New  York  on  the  12th 
or  13th  instant,  affording  time  for  the  department  to  oommonicste 
with  me  by  the  steamer  that  sails  from  New  York  for  Havana^  and 
also  by  the  steamer  that  sails  from  Charleston  for  Key  West. 

I  am^  sir,  very  respectfully,  your  obedient  servant, 

H.  PAULDING, 
Flag  Officer y  Commamding  Home  Squadrtm. 

Hon.  Isaac  Toucet, 
Secretary  of  ihe  Navy,  Waahingixm,  D.  O. 
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A. 


Untcbd  States  Steam  Frigate  **  Susquehakka," 

San  Juan  Dd  Norte,  December  28,  1857. 

Sib  :  I  have  deemed  it  expedient  to  forward  to  you  the  United  States 
steamer  Fulton  at  Aspinwall,  having  on  board  the  remainder  of  the 
men  composing  the  late  expedition  of  Walker. 

F.  P.  Anderson  assumes  to  be  their  chief. 

They  were  captured  under  the  following  circumstances : 

On  the  23d  instant^  I  received  a  letter  from  Anderson,  (marked  A,) 
to  which  I  replied,  (as  per  B.)    I  then  received  another,  (G,) 

On  the  24th,  I  ascended  the  river  in  the  boats  of  this  snip,  towed 
by  a  steamer  I  took  for  the  purpose,  (the  ''  Morgan,")  and  fully  suc- 
ceeded in  capturing  the  force,  under  Anderson,in  the  steamer  '^  Ogden'' 
— say  35  (thirty-five)  men — and  one  brass  field-piece.  I  have  also  to 
state  that  the  day  before,  (23d  instant,)  boats  of  this  ship  ran  on  shore 
and  captured  ei^ht  (8)  men.  The  next  day  two  more  surrendered 
themselves,  having  separated  from  the  above  party  the  day  before — 
making  altogether  46  (forty-five)  men. 

Lieutenant  Commanding  Almy,  of  the  Fulton,  is  directed  by  me  to 
furnish  you  with  a  list  of  the  names  of  the  above  party,  as  received 
from  me. 

I  have  the  honor  to  be,  most  respectfully,  your  obedient  servant, 

JOSHUA  E.  SANDS, 
Captain  United  States  Navy. 

Flag  Officer  Hiram  Pauldino, 

Commanding  Home  Squadron,  AspintoaU. 


A. 

San  Juan  Bivbb,  December  20, 1857. 

SiE :  Having  received  information  that  the  United  States  govern- 
ment have  arrested  General  William  Walker,  with  the  forces,  muni- 
tions of  war,  &c.,  which  he  had  at  the  post  occupied  by  him,  opposite 
Grey  town,  and  feeling  that  it  would  be  folly  for  me  to  continue  with 
any  military  command  now  at  my  disposal  on  this  river,  I  wish  to  be 
informed  by  you  if  any  of  the  men  who  were  under  my  command,  or 
myself,  with  our  property,  will  be  interfered  with  should  we  or  any 
of  us  enter  the  harbor  of  San  Juan  del  Norte.  Some  ten  or  fifteen  of 
us  wish  to  become  settlers  in  this  country ;  the  others  desire  to  return 
to  the  United  States. 

I  hold  in  possession  a  steamer,  the  property  of  Messrs.  Garrison  & 
Morgan,  of  New  York,  by  virtue  of  authority  from  one  of  their  agents, 
Mr.  J.  G.  Macdonald ;  this  I  should  like  to  retain  until  further  orders, 
subject,  however,  to  any  orders  you  may  issue. 
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Will  yon  favor  me  with  an  explicit  answer  to  the  above,  which  the 
bearer  will  see  sent  forward  to  me? 
Your  obedient  servant, 

F.  P.  ANDERSON. 
Captain  Sands. 


B. 
AnsiDer  to  the  above. 


U.  S.  Stbam  Frioatb  Subqubhanna, 

San  Juan  dd  NorU,  December  22, 1867. 
Sir  ;  In  reply  to  yonr  note  of  the  20th  instant,  I  have  to  say  that 
any  of  the  party  of  William  Walker,  that  lately  came  from  the  United 
States  on  a  military  expedition,  who  will  surrender  themselves  to  me 
on  board  this  ship,  I  shall  take  prompt  means  to  send  back,  as  has 
been  the  case  witn  the  party  from  Pnnta  Arenas. 
I  am  your  obedient  servant, 

JOSHUA  R.  SANDS, 

Captain  U.  S.  Navy. 
F.  P.  Andbrson, 

On  the  River  San  Juan. 


San  Juan  River,  December  23,  1857. 

Sir  :  Your  answer  to  my  letter  of  the  20th  instant  has  been  dnly 
received.  Since  that  time  I  have  made  up  my  mind  to  make  such 
disposition  of  the  steamer  in  my  charge  as  will  relieve  me  from  Air- 
ther  responsibility  in  the  premises.  I  desire,  therefore,  to  turn  her 
over  to  you  in  the  harbor  of  Q-reytown,  to  be  held  by  the  United 
States  for  the  benefit  of  whom  it  may  concern. 

Will  you  do  me  the  favor  to  advise  me  if  this  will  be  proper  and 
satisfactory  ? 

Your  obedient  servant, 

F.  P.  ANDERSON. 
Captain  Joshua  R.  Sanbb, 

U.  S.  Frigate  Susquehanna. 


On  board  thb  Stbambr  ^*  Oqdbn," 
San  Juan  river y  nine  miles  above  Orej/town^  December  24,  1857. 

Sir  :  I  surrender.,  by  virtue  of  your  superior  force,  to  the  United 
States,  the  force  under  my  command,  with  all  arms,  munitions,  &a  ; 
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also  the  steamer  Ogden,  property  of  Messrs.  Morgan  &  Gkirrison — all 
of  which  I  do  under  protest. 

Your  obedient  servant, 

Col.  F.  p.  ANDERSON. 
Captain  Joshua  B.  Sards, 

U.  8.  Steam  Frigate  Swquehanna,  Harbor  of  Oreytown. 


B, 

U  S  Stsahbr  Fulton, 
AapintoaUf  December  30,  1857. 

Sir  :  I  hereby  report  my  arrival  here  from  San  Juan  del  Norte,  hav- 
ing left  there  on  the  evening  of  the  28th  instant.  I  was  directed  by 
Captain  J.  B.  Sands,  of  the  United  States  steamer  Susquehanna,  to 
take  on  board  and  bring  to  this  place  six  officers  and  thirty-nine  men 
belonging  to  the  expedition  which  came  out  with  General  Walker, 
and  which  had  been  captured,  by  the  order  of  Captain  Sands,  up  San 
Juan  river,  and  report  to  you  for  the  further  disposition  of  these  men. 
A  correct  list  of  the  names,  and  rank  which  they  held  in  Walker's 
army,  is  herewith  transmitted. 

I  am,  sir,  very  respectfully^  your  obedient  servant, 

JOHN  J.  ALMT, 

Lieuterumt  Gommanding. 
Commodore  fl.  Paulding, 

Commanding  Home  Squadron. 


Names  of  39  men  and  6  officers  of  the  late  expedition  of  General  Wm. 
Walker y  transferred  by  Captain  Sands y  of  the  United  StcUes  ship  Sus^ 
quehannaj  to  the  United  States  steamer  Fultony  2Sth  December ,  p.  ^., 
1857,  Jiarbor  of  San  Jwvn  del  Norte^  Nicaragua. 

1  Colonel  Frank  Anderson  15  Frederick  Betts 

2  Captain  Dudley  McMichael  16  Pietro  Catanio 

3  Captain  John  S.  West  17  Marion  Cox 

4  Surgeon  John  Henley  18  Henry  Fisher 

5  Lieutenant  Flarel  Belcher  19  Martin  Gilmartin 

6  Lieutenant  Francis  P.  Powers.  20  Thomas  Johnson 

Privates.  21  Francis  Lilly 

7  Charles  Moore  22  Charles  Manly 

8  Jno.  A.  McLure  23  Jno.  W.  McClelland 

9  Charles  Downing  24  James  Bichardson 

10  George  Jackson  25  William  Taylor 

11  Philip  Thompson  26  Joseph  Woods 

12  John  B.  Hogan  27  William  Thomas 

13  Philip  Baimond  28  Charles  Marshall 

14  Jose^ih  Brown  29  Charles  Brady 


Digitized  by  VjOOQIC 


8  ASBE8T  OF  WILLUM  WALKEB. 

30  Thomas  F.  Byron  40  August  Miller 

31  Thomas  Austin  41  Robert  McDonald 

32  John  Griddle  42  James  O'Eane 

33  Henry  W.  Somerford  43  John  Sheppard 

34  David  Beal  44  William  Champion 

35  John  Benson  45  John  Yelie 

36  Peter  Carawaker  46  Richard  Lyles,  a  passenger  from 

37  John  Oreen  San  Juan,  not  having  been 

38  William  Johnson  engaged  in  the  expedition. 

39  Michael  Lawless 

The  foregoing  is  a  correct  list. 

ROBERT  H.  CLARK,  Purser. 
Approved:  John  J.  Albit, 

Lieutenani  Commanding. 


The  /cUctDmg  are  extracts  from  a  private  letter  from  B.  8.  CoUrdly 
eaq.j  United  States  oommercial  agent  at  San  Jnan^  received  by  the 
''Fvltony"  dated  December  26. 

^^  Anderson  evacuated  Castillo,  after  burning  all  the  buildings  and 
partially  destroying  the  fort,  spiking  the  cannons^  and  taking  all  ibe 
goods  and  cattle  he  could,  and  reached  the  Tauro,  in  the  river  steamer 
Ogden,  on  the  evening  of  the  27th.  W.  K.  Rogers  and  one  other 
man  who  came  out  with  Walker,  named  Romer,  and  who  had  been 
up  the  river,  came  direct  to  town  in  a  canoe,  and  began  offering  for 
sale  the  cattle,  &c.,  brought  down,  in  the  steamer,  by  Anderson. 
After  a  couple  of  days.  Captain  Sands  embarked  a  force  in  the  steamer 
^  Morgan,'  and,  proceeding  to  the  Tauro,  took  Anderson  and  party 
prisoners,  and  brought  them  and  the  steamer  '  Ogden '  to  this  port." 

'^  Before  abandoning  Castillo,  Anderson  took  a  part  of  the  engine 
of  the  lake  steamer  '  La  Virgin,'  at  anchor  at  the  Tore  rapids,  and 
threw  a  portion  overboard  into  deep  water  and  mud,  so  that  it  will  be 
difficult  to  regain  it." 

'^  There  is  a  rumor  here  that  Costa  Rica  and  Nicaragua  have  ad- 
justed their  difficulties.  Costa  Rica  abandoning  all  pretensions  to 
forts  San  Carlos  and  Castillo,  as  well  as  the  control  of  the  river  San 
Juan.  Costa  Rica  also  consents  that  the  department  of  Guanicasts, 
occupied  by  the  government  of  Costa  Rica,  shall  be  nominally  con- 
sidered the  territory  of  Nicaragua.  This  leaves  the  whole  question 
in  the  same  position  that  it  has  been  for  a  long  time  past." 

^^  It  is  said  that  four  hundred  Nicaraguans  had  arrived  at  Fort  San 
Carlos  to  strengthen  that  point  previous  to  Anderson's  leaving  Cas- 
tillo, and  that  this  fact  hurried  his  departure  therefrom." 
Respectfully, 

H,  PAULDING, 
Flag  Officer  Commanding  Home  Sqnadron. 

Flag-^hip  Wabash, 

OffAspinwaU^  December  31,  1857. 
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San  Juan  dbl  Nobtb, 
Monday  Morning,  December  28,  1857. 

Dear  Commobobb  :  I  learn  tbat  the  Englisli  mail  steamer  is  in  sight 
and  hasten  to  give  yon  the  latest  news.  A  cor^o  arrived  last  night 
from  Castillo,  hringing  a  letter  from  General  Jerez,  who,  with  one 
hundred  men,  were  oocnpying  that  point.  There  were,  also,  400 
men  at  Fort  San  Carloe,  and  the  steamer  '^San  Carlos"  had  gone  to 
Qranada  for  a  farther  snpply  of  soldiers.  The  corSo  was  sent  to  give 
notice  of  these  facts,  and  to  ascertain  the  position  of  things  hereabouts. 

Costa  Bica  has  withdrawn  all  her  foolish  pretensions  from  Nicara- 
gnan  territory.  Forts  San  Carlos,  Castillo,  &c  ,  and  Nicaragua  seems 
to  re-occupy  these  places  thns  vacated  with  considerable  spirit. 
In  haste,  truly  yours, 

B.  SQUIBE  COTBELL. 

The  above  is  a  true  copy  of  a  private  letter  to  Flag  Officer  Paulding, 
received  December  30,  by  steamer  **  Fulton." 

T.  PAULDING, 
Flag  Officer's  Secretary. 


No.  151.]  Flaq  ship  Wabash, 

Havana,  JamLary  16,  1868. 

Sib  :  I  have  the  honor  to  inform  you  that  I  arrived  here  this  morn- 
ing, five  days  from  San  Juan  del  Norte,  where  I  communicated  with 
Captain  Sands,  of  the  Susquehanna. 

At  San  Juan,  General  Jerez  came  on  board  the  Wabash  and,  in 
the  name  of  his  excellency  the  president  of  Nicaragua,  thanked. me 
for  the  service  rendered  to  his  country  by  removing  Walker  and  his 
armed  followers  from  Punta  Arenas. 

As  the  department  was  informed  at  Aspinwall,  by  my  letter  No. 
148, 1  shall  await  for  instructions  as  to  the  disposition  of  the  forty- 
five  filibusters  now  on  board  the  Wabash. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

H.  PAULDING, 
Flag  Officer  Commanding  Home  Squadron. 
Hon.  Isaac  Toucby, 

Secretary  of  the  Navy,  Waahingiony  D.  C. 


No.  3. 

Navy  Dbpartmbnt, 

January  18,  1858. 

Sir  :  Your  several  despatches,  not  heretofore  acknowledged,  and 
numbered  UO,  141,  142,  143,  144,  145,  146,  147,  149,  and  150, 
have  been  received. 
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Beferring  to  your  No.  140,  detailing  the  capture  of  General  Walker 
and  his  companions,  and  the  other  despatches  in  relation  thereto,  I 
transmit  herewith  a  copy  of  the  message  of  the  President  to  llie 
Senate  upon  the  subject  to  which  they  relate,  which  will  fully  ex- 
plain his  views. 

The  Cyane  and  Saratoga  have  been  put  out  of  commission.    Com- 
mander Bobb  has  transmitted  to  you,  from  Norfolk,  through  the  de- 
partment, a  report  of  his  late  cruise  to  Port  au  Prince. 
I  am,  very  respectfully,  your  obedient  servant, 

ISAAC  TOUOEY. 
Flag  OfBcer  Hiram  Paulding, 

Ctmkmanding  Home  Squadron^  AspinwaU^  New  Oranada. 


No.  4. 

Nayt  Departicbnt,  January  19, 1858. 

Sir  :  Your  despatch  No.  148,  dated  at  Aspinwall  the  2d  instant, 
has  been  received,  in  which  you  inform  the  department  of  the  arrifal 
of  the  Fulton  at  Aspinwall  with  forty-five  of  Walker's  men,  whom 
you  had  ordered  on  board  the  Wabash  ;  and  that  on  the  arrival  of  the 
passengers  from  California  you  intended  to  sail  for  San  Juan ;  and 
when  you  should  have  communicate  \  with  Captain  Sands  you  would 
•*  sail  with  the  prisoners  for  Key  West,  and  await  the  orders  of  the 
department  as  to  their  disposition." 

A  despatch  from  the  department,  under  date  of  the  28th  of  Decem- 
ber last,  was  sent  to  you  by  the  Star  of  the  West,  which  left  New 
York  on  the  2l8t  December  and  arrived  at  Aspinwall  on  the  Slst  of 
December.  The  same  vessel  left  Aspinwall  for  New  York  on  the  4th 
January  instant  with  the  mails,  in  which  were  your  despatches  of  the 
2d  January. 

The  following  is  an  extract  from  the  department's  communication, 
above  referred  to : 

**  The  three  points  which  it  is  most  important  to  ^uard  are  Aspin- 
wall, Chiriqui,  and  San  Juan  del  Norte,  and  with  this  view  you  will 
dispose  of  the  forces  under  your  command  to  the  best  advantage.  The 
President  directs  me  to  inform  you  that  he  considers  it  all  important 
that  yon  should  not  leave  the  neighborhood  of  these  points  until  far- 
ther instructed  by  the  department,  which  you  are  hereby  ordered  not 
to  do  under  any  circumstances." 

Should  this  present  despatch  reach  you  at  Key  West,  you  will  pro- 
ceed with  your  flag  ship  to  New  York  without  delay,  and,  reporting 
your  arrival  by  letter  to  the  department,  await  there  its  further  orders. 
I  am,  respect  fully,  your  obedient  servant, 

ISAAC  TOUCEY. 

Flag  Officer  Hiram  Paulding, 
Commanding  Home  Squadron^ 

Key  Westf  Florida. 
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No.  5. 

Nayt  Depabtmekt, 

January  20,  1858. 

Sir  :  lu  the  despatch  addressed  to  you  on  the  19th  instant  there  is 
a  clerical  error^  which  will  be  apparent  to  yon.  The  department  re- 
fers to  the  despatch  sent  to  you  oy  the  Star  of  the  West,  as  having 
been  dat-ed  December  28 ;  it  should  have  stated  that  it  was  dated 
December  18. 

I  am,  respectfully^  your  obedient  senrant, 

ISAAC  TOUCEY. 
Flag  Officer  H.  Paulding, 

Commanding  Home  Squadron,  Key  West,  Fla, 


No.  6. 

No.  162.]  Flag  ship  Wabash, 

Key  West,  January  21,  1858. 

Sir  :  I  have  the  honor  to  inform  you  that  I  arrived  here  on  the  17th 
instant,  from  Havana ;  the  officers  and  crew  all  well. 

I  enclose,  for  the  information  of  the  department,  certain  papers  that 
I  have  thought  might  be  interesting,  viz :  a  letter  from  the  Nica- 
ragua consul  at  San  Juan,  (A ;)  a  letter  from  Mr.  Cotrell,  (B ;)  a 
letter  from  a  person  by  the  name  of  Leefe,  with  bill,  (C  and  D  ;)*  an 
affidavit  of  a  man  named  Deroger,  (E ;)  and  a  list  of  arms,  &c., 
taken  from  Anderson's  party,  (marked  F.) 

I  am,  sir,  very  respectfully,  your  ooadient  servant, 

H.  PAULDING, 
Fktg  Officer  Commanding  Home  Squadron. 
Hon.  Isaac  Toucby, 

Secretary  of  the  Navy^  Washington,  D.  C. 


A. 

No.  34.]  San  Juan  de  Nicaragua, 

Deciembre  8,  den  1857. 
Dipulacion  Consular  de  Nicaragua. 

SsNOR  CoMODOBO :  En  mi  culidad  de  Diputado  Consular  de  Nicara- 
gua en  este  puerto,  desearia  presentur  a  Yme.  personalmente  mis  me- 
jores  respetos — y  felicitarle,  a  nombre  del  Gooierno  de  Nicaragua  y 
demas  de  Centro-America,  por  la  captura  que  tan  en  orden  se  ha 
verificado  en  este  dia,  Ca^o  el  mando  de  Yme.  del  demasiado  insegue 
caudillo  de  filibusteros  Wm.  Walker  y  horda  de  fieros  companeros. 

Tonga  la  bondad  de  haierme  saber  &  que  hora  podre  tener  el  honor 
de  ser  admitido  aceria  de  Yme.  y  asi  crea  &  la  expresion.  De  los  senti- 
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misentos  de  maa  perfects  oonsideracion  conqne  me  sascribe  de  Yme. 
Sefior  Comodoro  bu  mnj  humilde  7  ob't  aerv  t, 

ANTONIO  DE  BARRAEL. 

Al  honorable  SeSor  Comodoro  Don  H.  PAULDiNay 
Al  mando  de  la  escuadra  de  loa  E.  E.  U.  U.  aUwdmenle  en  esU  jmerio. 


B. 

GOMMBRCIAL  AaBNCT  U.  8.  A., 

San  Juan  dd  NarU,  December  12,  1857. 

Sir  :  I  enclose  a  note  from  her  Britannic  Majesty's  Consul  Green, 
and  other  papers,  regarding  the  conduct  of  Colonel  Frank  Anderson 
and  party,  at  an  island  ^longing  to  Mr.  Leefe^  on  the  San  Jaan 
river,  known  as  the  '*  Colorado  island."  So  many  complaints  have 
been  made  against  General  Walker's  filibuster  party,  accusing  them 
of  robbery^  &c.,  that  I  have  deemed  it  my  duty  to  send  to  you  such 
documents  as  have  come  into  my  hands  sustaining  the  charges. 
Yesterday  I  witnessed  a  scene  almost  resulting  in  murder,  on  the 
landing  of  Mr.  De  Brissat,  with  stolen  trunks  in  his  possession, 
brought  down  the  river  by  him  in  the  steamer  '^  Morgan."  The 
people  of  this  town,  and  those  of  the  interior  now  staying  here,  are 
very  much  enraged  at  the  conduct  of  Walker's  men,  as  it  is  not 
strange  they  should  be,  after  the  past  two  years'  experience. 

I  am,  in  much  haste,  very  respectfully,  your  obedient  servant, 

B.  SQUIRE  COTRELL, 

United  States  Commercial  Agent. 

Commodore  H.  Paulding,  U.  S.  N.y 

U.  S.  tiAxg  ahip,  Wabash^  off  San  Juan  dd  NorU. 


C. 

Gbbytown,  December  11,  1867. 
Sir  :  I  beg  leave  to  trouble  you  with  the  enclosed  statement  of  an 
account  against  a  party  of  filibusters  who,  on  Wednesday,  the  25tli 
ultimo,  took  forcible  possession  of  my  premises  on  the  Colorado  island, 
in  the  territory  of  Mosquito,  and  occupied  them  until  the  following 
Sunday,  the  29th,  ransacking  my  dwelling  house,  and  stealing  my 
wearing  apparel  and  domestic  utensils,  also  provisions ;  all  of  which 
transpired  during  my  absence  in  Costa  Rica. 

I  would  ask  your  assistance  in  representing  these  facts  and  my  posi- 
tion to  Commodore  Paulding. 

I  have  the  honor  to  be  your  obedient  servant, 

JOHN  LEEFB. 
Jamhb  Grbsn,  Esq.,  H.  M.  Ooneul. 
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D. 

Gebytown,  or  San  Juan  del  Norte, 

December  11,  1857. 

FUibwteTB  wnder  ike  ocm9^^ 

To  John  Leefe^  De. 

Not.  29,  186T. — ^For  having  taken  possession  of  my  property 
on  the  Colorado  island,  and  destroying 
thereon,    together   with    pillaging,    for 

which  I  charge $200  00 

To  one  2-year  old  steer,  150  lbs.,  at  20  cts.      30  00 

To  provisions  taken  away 20  00 

To  jewelry  and  other  property  belonging  to 
Mr.  Beschory,  stolen 150  00 

400  00 


I,  the  undersigned,  Geo.  Ph.  Beschoiy,  having  had  charge  of  Mr. 
Leefe's  property  at  Colorado  island  during  his  absence  in  Costa  Rica, 
do  hereby  certify  that  the  charges  of  the  above  account  are  but  a  fair 
compensation  of  the  damage  done  by  said  filibusters  during  their  stay 
on  said  island,  from  the  26th  to  29th  of  November  last  passed. 

GEORGE  PH,  BESCHORY. 


E 

Grbytown,  or  San  Juan  del  Norte, 

December  9,  1857. 
Mr.  Durosu,  owner  of  a  plantation  on  the  right  bank  of  the  river 
San  Juan,  two  miles  above  Sirapiqui,  doth  declare  and  say :  That 
when  the  steamer  Morgan  came  down  the  river  from  Castillo  in  charge 
of  Commodore  De  Brissat,  he  landing  at  his  plantation  ;  took  all  the 
property  which  he  left  in  his  house,  and  cut  down  all  the  corn  which 
he  had  grown  at  his  plantation ;  that  they  likewise  took  a  quantity  of 
fire-wood  from  his  place,  the  quantity  of  which  deponent  could  not 
state.  That  deponent  knows  these  facts  from  Mr.  Bon,  engineer  of 
said  steamer  Morgan  ;  and  further  deponent  says  not. 

0.  D'DUROYER. 
Signed  and  sworn  before — 

T.  J.  Martin,  Ghie/  Maguatits. 
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F. 

List  o/arms^  dc.j  belonging  to  Walker's  party,  received  from  the  UnUed 
States  steamers  Susquehanna  and  FuUon. 

Unhed  States  Steam  Frigate  Wabash, 

Key  Westj  Florida,  January  21, 1858. 

42  rifles ;  22  cartridge  boxes  ;  1  bayonet ;  4  bayonet  scabbards ;  1 
cavalry  sabre ;  1  9-ponnder  brass  gun ;  1  bftle  containing  46  pieces 
white  cotton  cloth, 

WM.  H.  HAMILTON, 

Chifnner  United  States  Navy. 


No.  1. 

No.  153.]  Flag-ship  Wabash, 

Key  West,  January  25,  1858. 

Sir  :  My  letter  No.  152,  of  the  2l8t  instant,  informed  the  depart- 
ment of  my  arrival  here. 

The  prisoners  taken  on  the  San  Juan  river  by  Captain  Sands,  and 
transferred  from  the  Fnlton  to  this  ship,  have  been  delivered  to  the 
custody  of  the  marshal  of  this  district,  and  are  now  under  examint- 
tion.  Judge  Marvine  desired  me  to  remain  until  he  had  disposed  of 
the  prisoners. 

If  I  receive  no  orders  from  the  department  by  the  "  Isabel"  from 
Havana^  this  afternoon,  controlling  my  movements,  I  shall  sail  for 
Aspinwall. 

An  order  from  the  department  to  me,  dated  December  18th  ultimo, 
is  published  in  the  Weekly  New  York  Herald.  It  is  proper  that  I 
should  inform  the  department  that  it  has  not  been  received. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

H.  PAULDING, 
Flag  Officer  Commanding  Home  Sg[uadroii. 

Hon.  Isaac  Toucby, 

Secretary  of  the  Navy,  Washington,  D.  0. 


No.  8. 

Navy  Dbpartbient,  January  25^  1858. 

Sir:  Tour  despatch  No.  161,  written  at  Havana,  January  15th 
instant,  has  been  received. 

Yery  respectfully,  your  obedient  servant, 

ISAAC  TOUCEY. 
Flag  Officer  H.  Paulding, 

Commanding  Home  Squadron,  New  York. 
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No.  9. 

Navy  Dbparimbnt,  February  2,  1858. 

Bib:  The  department  has  received  your  No.  153,  dated  Key  West, 
January  25,  1868. 

I  am,  respectfully,  your  obedient  servant. 


Flag  OflScer  H.  Paulding, 

Ccmmanding  Home  Squadron^  New  York. 


I.  TOUCEY. 


No.  10. 

NAvr  DEPARTMBirr,  February  2,  1858. 

Sm:  Should  the  despatches  dated  January  19th  and  20th  last, 
(copies  of  which  are  herewith  enclosed,)  addressed  to  you  at  Key  West, 
have  failed  to  reach  you/  and  you  have  returned  to  and  are  now  at 
Aspinwall,  the  department  directs  that  you  will  immediately  proceed 
to  New  York  with  vour  flag-ship,  agreeably  to  the  instructions  of  the 
19th  of  January,  above  referred  to. 

I  am,  respectfully,  your  obedient  servant. 

I.  TOUCEY. 
Flag  Officer  H.  PAmj)iN0, 

Commanding  Home  Squadron^  Aspinwall^  N.  O. 


No.  11. 

Navt  Department,  February  3,  1858* 

Sir  :  Your  No.  152,  dated  January  21, 1858,  reporting  your  arrival 
at  Key  West,  on  the  17th  January,  from  Havana,  and  enclosing 
papers  marked  A  to  F,  inclusive,  has  been  received. 
Yery  respectfully,  your  obedient  servant, 

I.  TOUCEY. 
Flag  Officer  H.  Pauldino,  Com'g  Home  Squadron^  N.  Y. 


No.  12. 

No.  154.]  Flag  ship  Wabash, 

New  lork^  February  — ,  1858. 

Sir  :  I  have  the  honor  to  inform  you  that  I  sailed  from  Key  W^^ 
on  the  2d  inst.,  intending  to  proceed  to  Aspinwall  if,  on  the  arrival 
of  the  mails  from  Aspinwall,  Charleston,  and  New  York,  which 
arrive  in  Havana  about  the  same  time,  I  should  receive  no  orders  from 
the  department. 
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The  ''  Isabel/'  from  Oharlestoiiy  brought  me  joor  despatch  of  Jan- 
nary  19,  on  Sunday,  7th  inst.,  and  on  Tuesday,  9th,  I  sailed  for  New 
York,  in  obedience  to  your  order,  and  arriyed  here  to-day. 

The  despatch  from  the  department  of  December  18,  an  extract 
from  which  is  made  in  your  despatch  of  January  19,  and  which  should 
have  reached  me  at  Aspinwall  by  the  '*  Star  of  the  West,"  December 
31,  has  not  yet  come  to  hand,  although  I  have  received  a  mail  from 
Aspinwall  that  arrived  subsequent  to  my  departure  from  there. 

The  department  and  the  President  had  much  reason  to  suppose  I 
would  have  received  and  obeyed  the  o^der  ;  that  it  waa  not  received  I 
have  cause  to  regret. 

From  the  tenor  of  your  despatch  I  ^nfer  that  the  purpose  of  the  de- 

Eartment  was  fulfilled  by  my  return^  although  the  order  found  me  at 
[avana  instead  of  Key  West,  distant  but  a  few  hours'  sail. 
The  officers  and  crew  are  in  fine  health,  and  the  ship  in  excellent 
condition. 

If  the  crew  are  to  be  transferred  or  discharged,  it  is  necessary,  in 
justice  to  the  meritorious,  that  Oaptain  Engle  should  rejoin  the  ship 
without  delay. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

H.  PAULDING, 
Flag  Officer  Gom'g  Home  Squadron. 
Hon.  Isaac  Toucey, 

Secretary  of  the  Navjfj  Washingtonj  D.  (7. 


No.  13. 

Navt  Dbpartmbnt,  Fdrwxry  18, 1858. 

Sir  :  You  are  hereby  detached  from  the  command  of  the  home 
squadron,  and  a  leave  of  absence  is  granted  to  you  for  three  moathfl, 
at  the  expiration  of  which  you  will  report  to  this  department. 
I,  am,  respectfully,  &c., 

I.  TOUCEY. 
Flag  Officer  Hikam  Paulding, 

United  States  Navy.  New  York. 


No.  14. 

Navy  Department,  February  18, 1858. 

Sir  :  Having  been  over  two  years  in  command  of  the  home  sqna^- 
ron,  you  are  hereby  detached  from  that  command^  and  you  will 
regard  yourself  as  on  leave  of  absence  for  three  months. 
I  am,  respectfully,  &c, , 

I.  TOUCEY. 
Flag  Officer  Hiram  Pattldino, 

Commanding  Home  Squadron^  New  York. 
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No.  16. 

Navy  Drpartmjent,  February  20,  1858. 

Sir  :  Your  despatch,  No.  154,  reporting  the  arrival  of  the  Wabash 
at  New  York,  from  Havana,  has  been  received. 

Enclosed  herewith  are  duplicates  and  triplicates  of  communications 
addressed  to  you  by  the  department,  which  have  not  been  acknow- 
ledged. 

Very  respectfully,  your  obedient  servant, 

I.  TOUCEY. 
Commodore  H.  Pauldino, 
Ijate  Flag  Officer  of  the  Home  Squadron,  New  York. 


No.  16. 

[No.  155.]  Flag  Ship  "  Wabash," 

Navy  Yard,  New  York,  February  20,  1858. 

Sib  :  I  have  the  honor  to  acknowledge  the  receipt  this  day  of  your 
communication  detaching  me  from  the  command  of  the  home  squad- 
ron and  the  officers  from  the  Wabash. 

The  presence  of  the  officers  is  necessary  until  the  discharge  of  the 
crew,  which  will  take  place  as  soon  as  the  funds  are  provided  for  their 
payment.  I  shall  haul  my  broad  pendant  down  on  Monday,  the  22d 
instant,  by  which  time  my  necessary  duties  will  have  been  disposed  of. 

With  the  communication  received  to-day  from  the  department  there 
are  two  orders  detaching  me  from  the  home  squadron,  both  dated  on 
the  18th  instant.  One  of  these  orders  commences,  ''  You  are  hereby 
detached  from  the  home  squadron  ;"  the  other  commences,  '' Having 
been  over  two  years  in  command  of  the  home  squadron. ' '  The  former, 
Mr.  Hardin  requests  me  to  return,  and  it  is  herewith  enclosed. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant. 

H.  PAULDING, 
Flag  Officer,  commanding  Home  Squadron^ 

Hon.  I.  ToucBT, 

Secretary  of  the  Navy. 


No.  17, 

[No.  166.]  Flag  Ship  «^  Wabash/' 

Navy  Yard,  New  York,  FOruary  20,  1868. 
Sir  :  I  have  informed  the  department  of  the  stores  and  arms  taken 
on  board  this  ship  and  the  Saratoga  at  Punta  Arenas,  furnishing  in- 
ventories, and  requested  to  be  instructed  as  to  their  disposition.  Up 
to  the  present  time  I  have  not  been  made  acquainted  with  the  pleasure 
of  the  department  en  this  subject.  I  know  not  how  &r  it  may  be 
Ex.  Doc.  63 2 
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considered  that  I  am  responsible,  personally  or  otherwise,  for  the 
course  I  pursued  in  breaking  up  the  camp  of  William  Walker  and 
embarking  his  stores  and  munitions  of  war,  and  it  will  be  apparent 
to  the  department  that  it  is  of  so  much  importance  to  me  as  to  excuse 
my  importunity  in  pressing  the  subject  upon  its  decision. 

I  would  now,  sir,  respectfully  request  that  the  responsibility  be  as- 
sumed by  the  government,  or,  if  this  shall  be  declined,  that  I  maybe 
permitted  to  dispose  of  them  in  such  manner  as  I  may  be  legally  ad- 
vised. 

In  the  course  that  I  pursued  towards  the  lawless  men  at  Panta 
Arenas  I  had  supposed  uie  department  would  have  conveyed  to  me 
whatever  views  it  might  have  entertained  ;  and,  under  all  the  embar- 
rassing circumstances  in  which  I  have  been  placed  in  the  performaDoe 
of  difficult  and  responsible  duties,  I  cannot  refrain  from  expressing 
my  extreme  regret  that  no  sentiment  that  may  have  b^n  entertained 
has  reached  me. 

In  connexion  with  this  subject  it  may  be  considered  proper,  in 
justice  to  myself,  that  I  should  observe  that  my  whole  proceeding, 
from  the  landing  of  Walker  at  the  Punta  Arenas  to  the  landing  of 
Anderson  in  this  ship  at  Key  West,  was  prompted  by  no  other  dian 
strictly  patriotic  and  national  motives.  Whilst  it  seems  to  have  met 
the  approval  of  the  country,  I  am  made  to  feel  that  I  have  not  secured 
the  approbation  of  the  department.  I  cannot  suppose  that  this  was 
designed,  yet  all  the  circumstances  connected  with  my  recent  serrioe 
-combine  to  make  this  impression  upon  my  mind. 

Whenever  it  shall  be  the  pleasure  of  the  department,  I  deem  it 
important  to  myself  officially,  and  to  the  government,  to  be  favored 
with  an  interview  with  the  Hon.  Secretary  of  the  Navy  and  tbe 
President. 

I  am,  very  respectfully,  your  obedient  servant, 

H.  PAULDING, 
Flag  Officer^  commanding  Home  Squadrm. 

Hon.  I.  ToucBY, 

Secretary  of  the  Navy. 


No.  18. 

[No.  158.J  Flag  Ship  Wabash, 

Navy  Yard,  New  York,  February  22, 1858. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  20th  instant,  enclosing  the  following  duplicates,  viz  : 

Of  letter  of  December  18,  1858,  acknowledging  my  Nos.  134, 135, 
137,  138,  and  139. 

Of  January  18,  1858,  referring  to  the  capture  of  Walker,  and 
staiting  that  the  ^'  Cyane  "  and  '^l^ratoga"  had  been  put  out  of  com- 
mission. 

Of  January  20,  referring  to  an  error  in  department's  letter  of  De- 
cember 18. 
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Of  February  2,  of  orders  sent  to  Aspinwall  for  me  to  proceed  to 
New  York. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

^  H.PAULDING, 

Flag  Officer  J  cammamiing  Home  Squadron. 
Hon.  Isaac  Touchy, 

Secretary  of  the  Navy,  Washington^  2).  (7. 


No.  19. 

Navy  DepartmenTi 

March  12,  1858. 

Sir  :  Your  despatch  of  the  20th  ultimo  has  been  received,  in  which 
you  complain  that  the  department  has  not  expre'ssed  to  you  its  views 
in  relation  to  your  course  '^towards  the  lawless  men  at  Punta  Arenas," 
and  requesting  to  be  instructed  as  to  the  disposition  of  the  stores  and 
arms  taken  on  board  the  Wabash  and  Saratoga  at  that  place. 

The  message  of  the  President  to  the  Senate  of  the  17th  of  January , 
1858,  reviewed  the  whole  subject  of  the  seizure  of  Walker  and  his 
associates,  and  a  copy  of  it  was  sent  to  you  with  the  despatch  of  the 
department  of  January  18,  1858.  A  duplicate  was  also  sent  to  you 
at  New  York,  the  receipt  of  which  you  acknowledge.  The  views  of 
the  President,  as  expressed  in  that  message,  were  the  views  enter- 
tained by  the  department,  and  should  have  been  so  understood  by  you. 

As  to  the  stores,  arms,  &c.,  taken  on  board  the  Wabash  at  Punta 
Arenas,  the  government  of  the  United  States  has  no  claim  upon  them, 
and  of  cours«^  you  have  no  authority  to  detain  them,  but  must  deliver 
them  to  the  owner  or  owners  who  shall  show  a  sufficient  title.  A 
similar  instruction  was  giten  to  Captain  Dornin,  commanding  the 
Gosport  navy  yard,  in  reference  to  the  stores  and  arms  taken  on  board 
the  Saratoga. 

Being  in  possession  of  the  facts  connected  with  the  seizure  at  Punta 
Arenas,  the  department  does  not  deem  it  necessary  at  this  time  to 
order  you  to  Washington. 

I  am,  respectfully,  your  obedient  servant, 

ISAAC  TOUCEY. 

Commodore  Hiram  Paulding, 

Late  Flag  Offi>cer  of  the  Home  Squadron^ 

HuntingtoUj  Long  Island,  N.  Y. 


No.  20. 

HuNTiNQTON,  L.  I.,  N.  Y.,  March  17,  1858. 

Sir  :  I  have  this  day  received  the  accompanying  despatch,  dated  on 
the  18th  day  of  December  last. 

For  the  information  of  the  department,  I  send  the  letter  enveloped 
as  it  came  to  my  hands,  and  would  respectfully  request  that  the  en- 
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▼elope  may  be  placed  on  file  in  the  department,  and  the  despatch 
returned  to  me. 

The  information  conyeyed  by  the  envelope  will  exonerate  rae  from 
the  serioua  imputation  of  having  diaobeyed  an  order  given  by  com- 
mand of  the  President. 

It  appears  that  this  order  was  addressed  to  me  at  San  Juan  instead 
of  Aspinwall.  That  having  been  franked  by  the  chief  derk  of  the 
Navy  Department,  it  was  also,  in  Washington,  covered  with  seven 
post  office  stamps.  That  instead  of  going  to  Aspinwall,  or  San  Joan, 
it  arrived  at  Kingston^  Jamaica^  on  the  28th  of  December,  and  is 
there  stamped  by  the  post  office.  From  thence  it  went  to  ht.  Thomas, 
and  was  there  stamped  on  the  6th  of  January.  On  the  28th  of  Jan- 
uary it^is  endorsed  by  Captain  Sands,  at  San  Juan,  and  returned  to 
me  by  way  of  Aspinwall. 

As  an  extract  from  this  order  of  December  18, 1867,  is  made  inmj 
order  of  recall,  so  as,  apparently,  to  convey  a  reproach  for  disobe- 
dience of  orders  made  by  command  of  the  JPresident,  I  have  felt  the 
more  earnest  concern  to  lay  the  whole  subject  before  you,  with  fiuts 
that  may  prove  conclusively  my  ftiU  exculpation  from  so  grave  a 
charge. 

The  Hon.  C.  C.  Cambreling,  my  neighbor,  was  present  when  I 
received  this  letter  from  the  poet  office,  and  witnessed  my  breaking 
the  seal,  and  I  have  deemed  it  of  sufficient  importance  to  request  him 
to  certify  to  the  fact. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

H.  PAULDING, 
Lode  Flag  Officer^  oommtmdmg  Home  Sqyadnm. 

Hon.  Isaac  Toucet, 

Secretary  of  the  Navy,  fVaehingtorij  D,  C. 

Mr.  0.  0.  Cambreling  takes  pleasure  in  assuring  Secretary  Tonoqr 
that  the  letter  referrea  to  in  the  foregoing  was  opened  by  Gaptaiii 
Paulding  in  his  presence. 


No.  21. 

HUNTINQTON,   LONO  ISLAVD, 

March  19,  1858. 

Sib  :  I  have  the  honor  to  acknowledge  your  letter  of  the  12th 
instant,  replying  to  my  Utter  of  the  2Qth  wtimo,  referring  to  the  dis- 
position of  the  filibuster  stores  and  speaking  of  the  silence  of  the 
department  in  regard  to  my  transactions  on  the  coast  of  Central 
America. 

It  is  due  from  me  to  the  department  as  well  as  to  my  official  corres- 
pondence, that  I  should  inform  you  the  letter  of  the  18th  of  Janu- 
ary, conveying  a  copy  of  the  President's  message  to  the  Senate,  was 
not  received  by  me  until  two  days  ago,  and  that  the  duplicate  copj 
flent  to  me  after  my  arrival  at  New  York  was  despatched  with  a  letter 
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fiom  the  department  written  on  the  same  day  as  the  date  of  my  letter 
(^  the  20th  fdiimo. 

The  de}»artment  will  therefore,  I  tmst,  pardon  my  intrusion,  espe- 
cially when  it  will  be  apparent  that  I  had  no  oflScial  means  of  judging 
of  its  views  at  the  time  my  letter  was  written. 

The  third  paragraph  of  your  letter  of  the  12th  instant  is  as  follows : 

''As  to  the  stores,  arms,  &c.,  taken  on  board  the  'Wabash' at 
Pnnta  Arenas,  the  government  of  the  United  States  has  no  claim 
upon  them,  and  of  course  you  have  no  authority  to  detain  them,  but 
must  deliver  them  to  the  owner  or  owners  who  shall  show  a  sufficient 
title.  A  similar  instruction  was  given  to  Captain  Dornin,  command- 
ing the  Gkwport  navy  yard,  in  reference  to  the  stores  and  arms  taken 
on  board  the  '  Saratoga.'  " 

As  the  "stores  and  arms"  taken  on  board  the  "Wabash''  were 
landed  at  the  navy  yard  in  New  York,  and  are  now  in  the  custody  of 
the  government,  I  would  respectfully  suggest  whether  it  may  not  be 
best  suited  to  the  object  in  view  to  give  ue  commandant  at  the  Kew 
York  yard  an  order  similar  to  that  which  was  given  to  Captain  Dor- 
nin, of  the  Gk>sport  yard,  the  arms  and  stores  &ing  no  longer  subject 
to  my  control  except  as  ma;^  be  directed  by  special  orders. 

I  have  misapprehended  in  supposing  my  presence  of  some  impor- 
tance in  Washing^ton,  and  beg  the  department  will  be  assurred  that  I 
made  the  suggestion  on  no  otner  than  public  grounds. 

I  am,  sir,  very  respectiully,  your  obedient  servant, 

H.  PAULDING,  Captain, 
Late  Flag  Officer  c&m'gHome  Squadron. 
Hon.  Isaac  Toucet, 

Secretary  of  the  Navy,  fVdahington,  D.  0. 


No.  22. 

Navt  Dbpabtmbnt,  March  27,  1858. 

Sir  :  Your  communication  of  the  19th  instant  has  been  received. 
The  commandant  of  the  navy  yard  at  New  York  has  been  instructed 
that  he  has  no  authority  to  detain  the  articles  surrendered  by  Walker 
and  his  party  at  Punta  Arenas  and  brought  to  the  United  States  in 
the  Wabash,  and  will  therefore  deliver  them  to  the  owner  or  owners 
who  shall  present  a  sufficient  title  to  them. 

Very  respectfully,  your  obedient  servant, 

ISAAC  TOUCEY. 
Commodore  H.  Pauldino, 

U.  8.  Navy,  Huntington,  L.  /.,  N.  T. 


No.  23. 

Navy  Depabtmbnt,  April  1,  1868. 

Sib  :  Your  letter  of  the  17th  ultimo,  enclosing  one  dated  18th  o 
December  last,  addressed  to  you  by  the  department,  and  which  had 
jnat  reached  you,  was  duly  received. 
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The  communication  of  the  department  was  mafled  in  Washington 
on  the  18th  day  of  December,  and  the  postage  on  it  prepaid,  as  re- 
quired by  postal  regulations,  to  go  in  the  steamer  of  the  20th  of  that 
month.  It  was  addressed  to  you  at  San  Juan  del  Norte,  and  to  the 
care  of  the  United  States  consul  at  Aspinwall,  that  it  might  pass 
through  his  hands  and  be  delivered  to  you  at  AspinwaU,  if  you  were 
there,  or  transmitted  to  you  at  San  Juan.  The  steamer  reached  As- 
pinwall  on  the  night  of  the  31st  of  December,  and  had  not  the  de- 
spatch been  missent,  it  should  have  reached  you  there  before  you  left, 
which  was  on  the  5th  of  January. 

Agreeably  to  your  request,  the  despatch  is  herewith  returned,  and 
the  envelope  which  covered  it  will  be  placed  on  file  in  the  depart- 
ment. 

I  am^  respectfully,  your  obedient  servant, 

I.  TOUCEY. 

Commodore  H.  PAULnmo, 

V.  8.  Nain/j  HwUingtony  L.  I.^  N.  F. 
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Ut  SesBitm.    $  ■  {    No.  64. 


REPORT 


OT  TRB 


SECRETARY  OF  1*HB  TREASURY, 


m  AMimio 


A  reacifOion  of  the  Senate  in  rdatian  to  the  appointment  and  campenea- 
Hon  of  Alexander  Q.  Penn  and  EmUe  La  Sere;  a$  diOmraing  agents 
at  New  Orleans. 


Uaj  %8,  1868.— 0rd«r6d  to  lie  on  the  table.    Motion  to  pfint  referred  to  the  Committ^ 

on  Printing. 
Jum  4,  1868. — ^Report  in  layor  of  printing  sabmitted,  ooniidered,  and  agreed  to. 


T&BASUBT  DSPABTUBNT,  May  21,  1868. 

Sir  :  I  have  to  acknowledge  the  receipt  of  Senate  resolntiou  direct- 
ing me  '^  to  inform  the  Senate  under  what  authority  Alexander  Q-. 
Penn  and  Emile  La  Sere  were  appointed  dishursing  agents  of  the 
government  at  New  Orleans^  by  whom  and  when  appointed,  and  the 
nature  of  the  seririce  of  each,  the  total  amount*  of  compenBation  paid 
to  them,  and  what  compensation  per  dieqt  Mr.  La  Sere  and  Mr.  Penn, 
respectiTelji  receive  for  all  services." 

in  reply,  I  l^ave  to  say  that  they  were  appointed  by  me,  under  a 
practice  which  I  found  in  existence  m  the  depa];tment  when  I  assumed 
lis  charge,  of  appointing  disbursing  agents  tor  the  publiq  works  under 
the  course  of  construction.  * 

Superintendents,  architects,  disbursing  agents,  and  commissioners 
have  fdways  been  appointed,  by  the  department  under  the  general 
authority  conferred,  in  placing  the  construction  of  these  buildings 
under  the  direction  and  controiof  this  department.   • 

Mr.  Penn  was  reappointed  by  me  on  the  18th  of  April,  1867,  and 
Mr.  La  Sere  was^appomted  on  the  19th  April,  1867.  Mr.  Penn  had 
been  acting  as  commissioner  and  disbursing  agent,  sunder  my  prede- 
cessor, at  a  compensation  of  sixteen  dollars  per  day,  until  the  36th 
April,  1866,  when  the  office  of  paid  commissioner  was  discontinued 
by  the  late  Secretary,  and  Mr.  renn  continued  as  disoursing  agent 
only,  at  a  compensation  of  |8  per  day.  I  reapp<5inted  him  commis- 
Bioner  and  disbursing  agent,  at  a  compensation  of  $6,000  per  annum 
fox  the  combined  duties.  Mr.  La  Sere  is  disbursing  agent  for  the 
branch  mint  repairs,  and  for  the  New  Orleans  marine  hospital,  now 
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constrncting,  at  a  compensation  of  |8  per  day.  While  acting  as  & 
bursing  a^ent  for  the  hospital,  he  was  appointed  to  disburse  for  the 
mint  repairs,  without  any  increase  of  compensation,  giving  separate 
bonds  for  each  work. 

T)ie  *^  nature  of  their  service ''  is  to  disburse  knoney  upon  vouchen 
prepared  and  certified  by  the  superintendents  of  the  worn,  and  their 
compensation  is  fixed  in  view  of  their  responsibilities.  They  haye 
received  pay  at  the  above  rates  since  my  appointment,  mak^g  a  total, 
to  this  date,  to  Mr.  Penn  of  $6,645,  and  to  Mr.  La  Sere  of  $3,216. 
Very  respectftdly,  • 

HOWELL  COBB, 
Secretary  of  the  Treasury. 
Hon.  J.  C.  Brboksnbid«e, 

Vice-Preaident,  and  Preiidmt  of  the  Senate. 
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Itt  Beewm.     S  I    No.  66. 


REPORT 

07    IHX 

POSTMASTER   GENERAL 

•        *  * 

ni  A1I9WIR  TO 

A  re$cifiium  of  ihe  Senate  relative  to  the  lists  <f  Post  Offices^  regylatums, 
(tc.i  published  by  Oeorge  ,S.  Oideon  in  1866^  and  by  John  C.  Bives 
in  1S61. 


JuvB  4,  1858. — Ordered  to  lie  oi^tbe  table  and  be  printed. 


Poerr  Officb  Depabtment, 
June  3,  1868. 
Sol  :  In  answer  to  the  inquiries  made  by  the  Senate's  resolution  of 
the  27tli  ultimo,  relative  to  the  lists  of  post  offices,  regulations,  &c., 
published  hj  George  8.  Gideon  in  1865,  and  by  John  0.  Bives  in 
1857, 1  have  the  honor  to  state,  that  in  those  years  there  having  been 
no  specific  appro|>riation  for  the  compilation  land  printing  of  a  manual 
of  that  kind,  copies  of  those  books  were  purchased  for  the  use  of  the 
department.     I^ither  of  them  is  strictly  official,  both  having  been 
prepared  and  published  on  private  account.    But  it  bein^  necessary 
to  supply  postmasters  with  new  lists  of  .post  offices,  and  beueving  that 
the  regulations  annexed  to  the  lists  in  thpse  volumes  were  generally 
correct  copies  of  the  official  regulations  of  the  department,  this  course 
was  adopted  as  the  most  feasibly  and  much  the  cheapest  mode  of  secu- 
ring that  object.    The  volume  of  1866  was  sent,  during  that  and  the 
following  year,  to  many  of  the  department's  agents  and  to  several 
thoossna  postmasters ;  and  that  of  1867  to  all  its  agents  and  post- 
masters.    It  is  unnecessary  to  say  tl^at  neither  of  these  books  was 
intended  to  supersede  the  last  official  edition  of  the  laws  and  regula* 
tions  of  the  department,  published  in  1862,  which,  together  with  such 
ofi&dal  regulations  as  have  since' been  adopted  and  furnished  by  means 
of  printed  circulars,  is  still  in  use  for  the  guide  and  government  of 
postmasters  in  the  discharge  of  their  duties.     Of  the  regulations 
specified  in  the  Senate  resolution,  No.  53  is  identical  with  No.  163  of 
the  ofScial  edition,  and  Nos.  35  and  117  have  been  promulgated  by 
official  circulars^  but  Nos.  62  and' 110,  as  given  in  the  private  editions, 
hare   never  been  promulgated  -  bv  the  denartment,  either  through 
circnlars  or  its  recognized  book  of  laws  and  regulations.    In  so  far^ 
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therefore,  as  the  regulations  attached  to  these  lists.of  post  offices  differ 
from  those  issued  by  circular  or  iu  the  official  book  of  1852,  thej  most 
be  considered  as  unofficial. 

I  am,  very  respectfully,  your  obedient  servant, 

AARON  V.  BROWN. 
JSon.  John  0.  BBBCKSNameB, 

Vice-President  of  the  DnUed  Staiee. 
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lat  Suaum,     )  )    No.  66. 


LETTER 

OP  TMM 

POSTMASTER    GENERAL, 


EBLATITB   TO 


The  auihcrUy  of  a  podnuuter  to  r^tue  to  ddiver  UtUra  to  apenon 
atUhorized  to  receive  them  by  the  person  to  whom  (he  letters  are 
addreeeed. 


June  4, 1858.— SahmiUad  from  tho  Committee  on  Port  Offices  and  Port  Roadi,  and  oid«rtd 

to  be  printed. 


Post  Officb  Dspabtmkrt, 

cAme  3,  ISSff. 

Sib  :  I  have  to  acknowledge  the  receipt  of  your  letter  of  the  2l8tr 
instant,  transmitting  a  resolution  of  the  Senate  of  May  20,  1868,  in- 
structing its  Committee  on  Post  Offices  and  Post  Boads  '^to  inquire 
whether  the  post  office  laws  authorize  a  postmaster  to  reftise  to  deliver 
letters  to  a  person  authorized  to  receive  them  by  the  persons  to  whom 
the  letters  are  addressed,  and  whether  any  legislation  is  required  on 
the  subject/'  and  desiring  me  to  furnish  the  committee  with  such  in- 
formation and  views  thereon  as  may  be  in  my  power. 

To  answer  this  inquiry  satisfactorily,  it  may  be  proper,  and  would 
seem  to  be  essential,  to  consider  what  are  the  requirements  and  pro- 
visions of  various  existing  laws  which  must  be  viewed  in  connexion  * 
with  each  other,  in  order  to  determine  what  is  the  true  policy  and  - 
intention  of  those  laws  relative  to  the  matter  in  question. 

The  11th  section  of  the  act  of  March  3,  1826,  after  requiring  every 
postmaster  to  keep  an  office,  for  the  purpose  of  performing  his  dutfes^ 
open  at  such  hours  as  the  Postmaster  General  may  direct,  adds,  '^  and 
it  shall  be  the  duty  of  the  postmaster,  at  all  reasonable  hours  on  every 
day  of  the  week,  to  deliver,  on  demand,  any  letter,  paper  or  packet, 
to  the  person  entitled  to  or  authorized  to  receive  the  same.^' 

The  13th  section  of  the  act  of  March  1,  1847,  and  the  2d  section  of 
the  civil  and  diplomatic  appropriation  bill  of  May  2,  1842,  not  only 
recognize  the  right  of  a  postmaster  to  keep  in  his  office  <'  boxes  or 
pigeon-holes,  or  other  receptacles  for  letters  or  papers,''  and  to 
charge  individuals  for  the  use  of  them,  but  authorizes  him  to  keep, 
to  a  certain  extent,  the  amounts  he  receives  for  the  use  of  the  same,  as 
a  part  or  portion  of  his  own  official  compensation. 

JBy  the  41st  section  of  the  act  of  July  2, 1836,  the  Postmaster  €ton« 
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eral  is  authoriased  '^  whenerer  the  same  may  be  proper  for  the  aocomo- 
dation  of  the  public  in  anj  city,  to  employ  letter-carriers  for  the 
delivery  of  letters  received  at  the  post  office  in  said  city ,  except  such 
as  the  persons  to  whom  they  are  addressed  may  have  requested,  in 
writing  addressed  to  the  postmaster,  to  be  retained  in  the  post  office ; 
and  for  the  receipt  of  letters  at  such  places  in  the  said  city  as  the 
Postmaster  Greneral  may  direct,  and  for  the  deposit  of  the  same  in  the 
post  office ;"  it  fixes  the  compensation  to  be  received  by  the  carrier 
and  paid  by  the  person  to  whom  the  letter  is  thus  delivered,  or  of 
whom  it  is  received  for  deposit,  and  adds,  '^  all  of  which  receipts  by 
the  carriers  in  any  city  shall,  if  the  Postmaster  Greneral  so  direct,  be 
accounted  for  to  the  postmaster  of  said  city,  to  constitute  a  fund  ibr 
the  compensation  of  the  said  carriers,  and  to  be  paid  to  them,  in  such 
proportions  and  manner  as  the  Postmaster  General  may  direct ;  each 
of  said  carriers  shall  give  bond,  with  sureties  to  be  approved  by  the 
Postmaster  Oeneral,  for  the  safe  custody  and  delivery  of  letlera,  and 
for  the  due  account  and  payment  of  all  the  moneys  received  by  him." 

The  10th  section  of  the  act  of  March  3,  1851,  also  authorizes  the 
Postmaster  General  ''at  all  offices  where  the  postmasters  are  ap- 
pointed by  the  President  of  the  United  States,  to  establish  post  routes 
^thin  the  cities  or  towns,  to  provide  for  conveying  letters  to  the  post 
office  by  establishing  suitable  and  convenient  places  of  deposit,  and 
by  employing  carriers  to  receive  and  deposit  them  in  the  post  office ; 
and  at  all  such  offices  it  shall  be  in  his  power  to  cAuae  letters  to  be  de- 
livered by  suitable  carriers,  to  be  appointed  by  him  for  that  purpose, 
for  which  not  exceeding  one  or  two  cents  shall  be  charsed  to  be  paid 
by  the  person  receiving  or  sending  the  same ;  and  all  the  sums  so  re- 
ceived shall  be  paid  into  the  Post  Office  Department." 

It  seems  evident  that  the  requirement  in  the  act  of  1826  on  a  post- 
master ''  to  deliver,  on  demand,  any  letter,  paper,  or  padcet,  te  the 
Grson  entitled  to,  or  authorized  to  receive  the  same,"  must  not  only 
viewed  in  connexion  with  the  other  laws  above  cited,  and  modified 
by  their  requirements,  but  that  of  itself  it  does  not  necessarily  oover 
the  ground  embraced  in  the  resolution  of  the  Senate,  because  U  Uaca 
open  the  important  question  of  who  is  legally  ''  entitled  to  or  author- 
ized to  receive"  a  certain  letter,  or  letters,  under  certain  circam- 
stances.  Other  principles  of  law,  not  named  in  the  above  act,  must  be 
xesorted  to,  and  mive  been  resorted  to,  in  determining  that  question,  and 
necessarily  determine  it  in  accordance  with  the  facts  of  the  particuUr 
<cafle.  Even  the  '^ regulations"  of  the  department,  which  say  thsl 
"^^  the  persons  entitled  to  letters  received  by  mail  are  those  whose 
names  are  in  the  address,"  and  that  "  the  delivery  should  be  either  to 
the  person  addressed  or  according  to  his  order,"  are  necessarily  subject 
to  the  same  limitations  and  conditions. 

It  is  certain  that  the  provisions  of  the  acts  of  May  2,  1842,  Mardi 
1, 1847,  July  2,  1836,  and  March  3,  1861,  have  materially  modified 
the  provisions  of  the  act  of  March  3,  1825,  not  only  as  to  how  letters 
are  to  be  delivered,  but  to  whom  they  are  to  be  delivered.  And  ac- 
cordingly the  department,  although  its  general  '<  regulations  "  are  ai 
above  stated,  has  found  it  an  imperative  duty  not  to  suffer  the  prori- 
sions  of  the  first  mentioned  acts  to  be  evaded  or  defeated  by  the  efforts 
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of  evil  dispoeed  or  interested  individualBy  or  combinations  of  indi- 
Tidnals.  It  can  neither  suffer  the  just  revenues  of  the  department, 
the  lawful  emoluments  of  its  postmasters,  nor  its  powers  and  duties 
and  the  positive  requirements  of  law  in  relation  to  the  carrier  system, 
to  be  rendered  nueatory  by  devices  for  ostensibly  conforming  to  the 
letter  of  the  act  of  1825,  without  regarding  the  unquestionable  modi- 
fications which  the  general  expressions  of  that  act  nave  sustained  by 
the  subsequent  acts  above  alluded  to. 

I  am  not  prepared  to  recommend  any  further  legislation  on  this 
subject,  nor  am  I  aware  that  any  is  required. 
Am  requested,  I  return  herewith  the  resolution  of  the  Senate. 
Very  respectfully,  your  odedient  servant, 

AARON  V.  BROWN. 
Hon.  D.  L.  f  ULBB, 

Chairman  Oommittee  on  Post  Offices  and  Post  Boadsy 

U.  8.  Senate. 
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MESSAGE 


PRESIDENT  OF  THE  UNITED  STATES, 

COMMUmCATIHO 

A  despatch  from  Governor  Cumming^  rdcUive  to  the  terminaiion  of  the 
difficultiea  with  the  Territory  of  Utah. 


JuMK  10, 1858.— Read,  and  ordered  to  be  printed. 


To  the  Senate  and  House  of  BepreaentaJtivea : 

I  transmit  the  copy  of  a  despatch  from  (Governor  Camming  to  the 
Secretary  of  State^  dated  at  Great  Salt  Lake  City,  on  the  second  of 
May,  and  received  at  the  Department  of  State  on  yesterday.  From 
this  there  is  reason  to  belieye  that  our  difficulties  with  tne  Territory 
of  Utah  have  terminated,  and  the  reign  of  the  Constitution  and  the 
laws  has  heen  restored.    I  congratulate  you  on  this  auspicious  event. 

I  lose  no  time  in  communicating  this  information  and  in  express- 
ing the  opinion  that  there  will  now  be  no  occasion  to  make  any  ap- 
propriation for  the  purpose  of  calling  into  service  the  two  regiments 
of  volunteers  authorized  hy  the  act  of  Congress  approved  on  the  7th 
April  last,  '^  For  the  purpose  of  quelling  disturbances  in  the  Terri- 
tory of  Utah,  for  the  protection  of  supply  and  emigrant  trainS|  and 
the  suppression  of  Indian  hostilities  on  the  frontier." 

I  am  the  more  gratified  at  this  satisfactory  intelligence  from  Utah,. 
because  it  will  aiford  some  relief  to  the  treasury  at  a  time  demanding 
from  us  the  strictest  economy,  and  when  the  q^uestion  which  now 
arises  upon  every  new  appropriation  is,  whether  it  be  of  a  character 
so  important  and  urgent  as  to  brook  no  delay^  and  to  justify  and 
require  a  loan,  and  most  probably  a  tax  upon  the  people  to  raise  the 
money  necessary  for  its  payment. 

In  regard  to  the  regiment  of  volunteers  authorized  by  the  same  act 
of  Congress  to  be  called  into  service  for  the  defence  of  the  frontiers  of 
Texas  against  Indian  hostilities,  I  desire  to  leave  this  question  to 
Coneress,  observing  at  the  same  time  that,  in  my  opinion,  this  State 
can  be  defended  for  the  present  by  the  regular  troops  which  have  not 
yet  been  withdrawn  from  ite  limito. 

JAMES  BUCHANAN. 

Washington  City,  t/tme  10, 1858. 
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ExEcunvB  Office, 
OreaJt  8aU  Lake  City,  U,  T.,  May  2,  1858. 
8iE :  You  are  aware  that  my  contemplated  journey  was  postponed 
in  consequence  of  the  snow  on  the  mountains  and  in  the  cafions  be- 
tween Fort  Bridger  and  this  city.  In  accordance  with  the  determina- 
tion communicated  in  former  notes,  I  left  camp  on  the  5th,  and  ar- 
rived here  on  the  12th  ult. 

Some  of  the  incidents  of  my  journey  are  related  in  the  annexed 
note,  addressed  by  me  to  Colonel  A.  8.  Johnston  on  the  15th  inst. 

"  Executive  Office, 
''Great  SaU  Lake  City,  V.  T.,  A^  15,  1858. 

''  Sir  :  I  left  camp  on  the  6th,  en  roult  to  this  city,  in  accordance 
with  a  determination  communicated  to  you  on  the  3d  inst.,  accompa- 
nied by  Colonel  Kane,  as  my  guide,  and  two  servants.  Arriving  in 
the  vicinity  of  the  spring,  which  is  on  this  side  of  the  '  Quaking  Asp' 
hill,  after  night,  Indian  camp  fires  were  discerned  on  the  rocks  over- 
hanging the  valley.  We  proceeded  to  the  spring,  and,  after  disposing 
of  the  animals,  retired  from  the  trail  beyond  the  mountain.  We  had 
reason  to  congratulate  ourselves  upon  having  taken  this  precaution, 
as  we  subseauently  ascertained  that  the  country  lying  between  yom 
outposts  and  the  '  Yellow'  is  infested  by  hostile  renegades  and  oat- 
laws  from  various  tribes. 

^'  I  was  escorted  from  Bear  Biver  valley  to  the  western  end  of  Echo 
caiion  ;  the  journey  through  the  cafion  being  performed,  for  the  most 
part,  after  night,  it  was  about  eleven  o'clock  p.  m.  when  I  arrived  at 
Weber  station.  I  have  been  everywhere  recognized  as  the  govenior 
of  Utah  ;  and,  so  far  from  having  enoountered  insults  or  indignities,  I 
am  gratified  in  being  able  to  state  to  you  that,  in  passing  throngh  the 
settlements,  I  have  l^n  universally  greeted  with  such  respectinl  atten- 
tions as  are  due  to  the  representative  of  the  executive  authority  of  the 
United  States  in  the  Territory. 

''  Near  the  Warm  springs,  at  the  line  dividing  Great  Salt  Lake  and 
Davis  counties,  J  was  honored  with  a  formal  and  respectful  reoeptioa 
by  man^  gentlemen,  including  the  mayor  and  other  municipal  officen 
of  the  city,  and  by  them  escoiied  to  lodgings  previously  provided,  the 
mayor  occupying  a  seat  in  my  carriage. 

^'  Ex-Governor  Brigham  Young  paid  me  a  call  of  ceremony  as  soon 
as  I  was  sufficiently  relieved  from  the  fatigue  of  my  mountain  joomej 
to  receive  company.  In  subsequent  interviews  with  the  ex-govemor 
he  has  evinced  a  willingness  to  afibrd  me  every  facility  which  I  may 
require  for  the  efficient  performance  of  my  administrative  duties.  His 
course  in  this  respect  meete,  I  fancy,  with  the  approval  of  a  majoritj 
of  this  conuuunity.  The  territorial  seal,  with  other  public  propertj, 
has  been  tendered  me  by  William  H.  Hooper,  esq.,  late  acting  secre- 
tary ©ro  <em. 

''  I  have  not  yet  examined  the  subject  critically,  but  apprehend  thit 
the  records  of  the  United  States  courts,  territorial  library,  and  other 
public  property,  remain  unimpaired* 
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^'  Having  entered  upon  the  perfoi^manoe  of  my  official  duties  in  this 
city,  it  is  probable  that  I  will  be  detained  for  some  days  in  this  part 
of  the  Territory, 

'^  I  respectfully  call  your  attention  to  a  matter  which  demands  our 
serious  consideration.  Many  acts  of  depredation  hare  been  recently 
committed  by  Indians  upon  the  property  of  the  inhabitants— one  in 
the  immediate  vicinity  ot  this  city.  Believing  that  the  Indians  will 
endeavor  to  sell  the  stolen  property  at  or  near  the  camp,  I  herewith 
enclose  the  brand  book  (incomplete)  and  memoranda  ^in  part)  of  stock 
lost  by  citizens  of  Utah  since  February  26,  1858,  ana  two  letters  ad- 
dressed to  me  on  the  same  subject  by  William  H.  Hooper,  esq.,  late 
acting  secretary  jE>ro  tem.^  which  may  enable  you  to  secure  the  prop- 
erty and  punish  the  thieves. 

*^  With  feelings  of  profound  regret  I  have  learned  that  Agent  Hurt 
is  charged  with  having  incited  to  acts  of  hostility  the  Indians  in  Uinta 
valley.  I  hope  that  Agent  Hurt  will  be  able  to  vindicate  himself 
from  the  charges  contained  in  the  enclosed  letter  from  William  H. 
Hooper,  late  secretary  pro  tem.y  yet  they  demand  a  thorough  investi- 
gation. 

^'I  shall  probably  be  compelled  to  make  a  requisition  upon  you  for  a 
sufficient  force  to  chastise  the  Indians  alluded  to,  since  I  desire  to  avoid 
being  compelled  to  call  out  the  militia  forthat  purpose. 

''The  gentlemen  who  are  entrusted  with  this  note,  Mr.  John  B. 
Kimball  and  Mr.  Fay  Worthen,  are  engaged  in  mercantile  pursuits 
here^  and  are  represented  to  be  eentlemen  of  the  highest  respectability, 
and  have  no  connexion  with  the  church  here.  Should  you  deem  it 
advisable  or  necessary,  you  will  please  send  any  communications  in- 
tended for  me  by  them.  I  beg  leave  to  commend  them  to  your  confi- 
dence and  courtesy ;  they  will  probably  return  to  the  city  in  a  few 
days.  They  are  well  known  to  Messrs.  Gilbert,  Perry  &  Barr,  with 
whom  you  will  please  communicate. 

**  Very  respectfully,  your  obedient  servant, 

"A.  GUMMING, 
"  Oovemar  of  Utah  Territory. 

"  A.  S.  Johnston, 
^*  Colonel  of  Cavalry ,  commanding  Army  of  Utah, 

'' F(yrt  Scott,  U.  T." 

The  note  omits  to  state  that  I  met  parties  of  armed  men  at  Lost  and 
Yellow  creeks,  as  well  as  at  Echo  caSon.  At  every  point,  however,  I 
was  recognized  as  the  governor  of  Utah,  and  received  with  a  military 
salute.  When  it  was  arranged  with  the  Mormon  officer  in  command 
of  my  escort  that  I  should  pass  through  Echo  ^cailon  at  night,  I  in- 
ferred that  it  was  with  the  object  of  concealing  the  barricades  and 
other  defences.  I  was  therefore  agreeably  surprised  by  an  illumina- 
tion in  honor  to  me.  The  bonfires  kindled  by  the  soldiers  from  the 
base  to  the  summits  of  the  walls  of  the  caHon  completely  illuminated 
the  valley  and  disclosed  the  snow-covered  mountains  which  surrounded 
us.  When  I  arrived  at  the  next  station  I  found  the  ^'  emigrant  road,'' 
over  the  ^'Big  mountain,"  still  impassable.  I  was  able  to  make  my 
way,  however,  down  **  Weber  caSon." 
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Since  my  arrival  I  have  been  employed  in  examining  the  reoorda  of 
the  supreme  and  district  oourtSy  which  I  am  now  prepared  to  report  as 
being  perfect  and  unimpaired.  This  will  douotless  be  acceptable 
information  to  those  who  have  entertained  an  impression  to  the  con- 
trary. 

I  have  also  examined  the  legislative  records  and  other  books  belong- 
ing to  the  office  of  the  secretary  of  state,  which  are  in  perfect  preser- 
vation. The  property  return,  though  not  made  up  in  proper  form, 
exhibits  the  public  property  for  which  W.  H.  Hooper,  late  secretuy 
of  state,  is  responsiole.  It  is,  in  part,  the  same  for  which  the  estate 
of  A.  W.  Babbitt  is  liable,  that  individual  having  died  whilst  in  the 
office  of  secretary  of  state  for  Utah. 

I  believe  that  the  books  and  charts,  stationery,  and  other  property 
appertaining  to  the  surveyor  general's  office  will,  upon  examination, 
be  found  in  the  proper  place^  except  some  instruments,  which  are 
supposed  to  have  been  disposed  of  oy  a  person  who  was  temperarily 
in  charge  of  the  office.  I  examined  the  property,  but  cannot  verify 
the  matter,  in  consequence  of  not  having  at  my  command  a  schedule 
or  property  return. 

The  condition  of  the  large  and  valuable  territorial  library  has  alio 
commanded  my  attention,  and  I  am  pleased  in  being  able  to  report 
that  Mr.  W.  0.  Staines,  the  librarian,  has  kept  the  books  and  records 
in  most  excellent  condition.  I  will,  at  an  early  day,  transmit  a  cata- 
logue of  this  library,  and  schedules  of  the  other  public  property,  with 
certified  copies  of  the  records  of  the  supreme  and  district  courts,  ex- 
hibiting the  character  and  amount  of  the  public  business  last  transacted 
in  them. 

On  the  2l8t  inst.,  I  left  Great  Salt  Lake  City,  and  visited  Tnilla 
and  Bush  valleys,  in  the  latter  of  which  lies  the  military  resenre 
selected  by  Colonel  Steptoe,  and  endeavored  to  trace  the  lines  upon 
the  ground  from  field  notes  which  are  in  the  surveyor  general's  office. 
An  accurate  plat  of  the  reserve,  as  it  has  been  measured  off,  will  be 
found  accompanying  a  communication,  which  I  shall  address  to  the 
Secretary  of  War,  upon  this  subject. 

On  the  morning  of  the  24th  instant^  information  was  communicated 
to  me  that  a  number  of  persons  who  were  desirous  of  leaving  the 
Territory  were  unable  to  do  so,  and  considered  themselves  to  be  unlav- 
fuUy  restrained  of  their  liberty.  However,  desirous  of  conciliating 
popular  opinion,  I  felt  it  incumbent  upon  me  to  adopt  the  most  ener- 

fetic  measures  to  ascertain  the  truth  or  falsehood  of  this  statement, 
ostponing,  therefore,  a  journey  of  importance,  which  I  had  in  con- 
templation, to  one  of  the  settlements  of  Utah  county,  I  caused  public 
notice  to  be  given  immediately  of  my  readiness  to  relieve  all  pereoni 
who  were,  or  deemed  themselves  to  be  aggrieved,  and  on  the  ensuing 
day,  which  was  Sunday,  requested  the  folTowing  notice  to  be  read,  in 
my  presence,  to  the  people  at  the  Tabernacle: 

*•  NoncB. 

'^  It  has  been  reported  to  me  that  there  are  persons  residing  in  thi« 
and  in  other  parts  of  the  Territory  who  are  illegally  restrained  of 
their  liberty.    It  is^  therefore,  proper  that  I  should  announce  that  I 
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awume  the  protection  of  all  such  persons,  if  anj  there  be,  and  request 
that  they  will  communicate  to  me  their  names  and  places  of  residence, 
under  nealj  through  Mr.  Fay  Worthen,  or  to  me  in  person,  during  mj 
stay  in  the  city. 

"A.  CUMMINa, 
"  Governor  of  Utah  Territory.'* 

I  have  since  kept  my  office  open  at  all  hours  of  the  day  and  night, 
and  have  registered  no  less  than  56  men,  33  women,  and  71  children, 
as  desirous  of  my  protection  and  assistance  in  proceeding  to  the  States. 
The  large  majority  of  these  people  are  of  English  birth,  and  state  that 
they  leave  the  congregation  from  a  desire  to  improve  their  circum- 
stances, and  realize  elsewhere  more  money  by  their  labor.  Certain 
leading  men  among  the  Mormons  have  promised  to  furnish  them  flour, 
and  assist  them  in  leaving  the  country. 

My  presence  at  the  meeting  in  the  Tabernacle  will  be  remembered 
by  me  as  an  occasion  of  intense  interest.  Between  three  and  four 
thousand  persons  were  assembled  for  the  purpose  of  public  worship ; 
the  hall  was  crowded  to  overflowing ;  but  the  most  profound  quiet 
was  observed  when  I  appeared.  President  Brigham  Young  intro- 
duced me  by  name  as  the  governor  of  Utah,  and  I  addressed  the  au- 
dience from  '^  the  stand."  I  informed  them  that  I  had  come  among 
them  to  vindicate  the  national  sovereignty ;  that  it  was  my  duty  to 
secure  the  supremacy  of  the  Constitution  and  the  laws ;  that  I  had  taken 
my  oath  of  office  to  exact  an  unconditional  submission  on  their  part 
to  the  dictates  of  the  law.  I  was  not  interrupted.  In  a  discourse  of 
about  thirty  minutes'  duration,  I  touched  (as  I  thought  best)  boldly 
upon  all  the  leading  questions  at  issue  between  them  and  the  general 
government.  I  remembered  that  I  had  to  deal  with  men  embittered 
oy  the  remembrance  and  recital  of  many  real  and  some^  imaginary 
wrongs,  but  did  not  think  it  wise  to  withhold  from  them  the  entire 
truth.  They  listened  respectfully  to  all  that  I  had  to  say— approv- 
ingly even,  I  fancied — when  I  explained  to  them  what  I  intended 
should  be  the  character  of  my  administration.  In  fact,  the  whole 
manner  of  the  people  was  calm,  betokening  no  consciousness  of  having 
done  wrong,  but  rather,  as  it  were,  indicating  a  conviction  that  they 
had  done  their  duty  to  their  religion  and  to  their  country.  I  have 
observed  that  the  Mormons  profess  to  view  the  Constitution  as  the 
work  of  inspired  men,  and  respond  with  readiness  to  appeals  for  its 
support. 

Thus  the  meeting  might  have  ended.  But,  after  closing  my  re- 
marks^ .1  rose  and  stated  that  I  would  be  glad  to  hear  from  any  who 
might  be  inclined  to  address  me  upon  topics  of  interest  to  the  commu- 
nity. This  invitation  brought  forth,  in  succession,  several  powerful 
speakers  who  evidently  exercised  great  influence  over  the  masses  of 
the  people.  They  harangued  on  the  subject  of  the  assassination  of 
Joseph  Smith,  junior,  and  his  friends  ;  the  services  rendered  by  the 
Mormon  battalion  to  an  ungrateful  country ;  their  sufferings  on  ^'  the 
plains"  during  their  dreary  pilgrimage  to  their  mountain  home,  &c. 
The  congregation  became  greatly  excited,  and  joined  the  speakers  in 
their  intemperate  remarks,  exhibiting  more  frenzy  than  I  had  expected 
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to  witness  among  a  people  who  habitually  exercise  great  self-control. 
A  speaker  now  represented  the  federal  government  as  desirous  of  need- 
lessly introducing  the  national  troops  into  the  Territory,  ^'  whether  a 
ne(^sity  existed  for  their  employment  to  support  the  authority  of  the 
civil  officers  or  not ;"  and  the  wildest  uproar  ensued.  I  was  fully 
confirmed  in  the  opinion  that  this  people,  with  their  extraordinary 
religion  and  customs,  would  gladly  encounter  certain  death,  rather 
than  be  taxed  with  a  submission  to  the  military  power,  which  they  con- 
sider to  involve  a  loss  of  honor. 

In  my  first  address  I  had  informed  them  that  they  were  entitled  to 
a  trial  by  their  peers ;  that  I  had  no  intention  of  stationing  the  army 
in  immediate  contact  with  their  settlements,  and  that  the  military 
posse  would  not  be  resorted  to  until  other  means  of  arrest  had  been 
tried  and  failed.  I  found  the  greatest  difficulty  in  explaining  these 
I^oints,  so  great  was  the  excitement.  Eventually,  however,  the  e£fortg 
of  Brigham  Young  were  successful  in  calming  the  tumult  and  re- 
storing order  before  the  adjournment  of  the  meeting.  It  is  proper  that 
I  should  add  that  more  than  one  speaker  has  since  expressed  his 
regret  at  having  been  betrayed  into  intemperance  of  language  in  mj 
presence. 

^  The  President  and  the  American  people  will  learn  with  gratifica- 
tion the  auspicious  issue  of  our  difficulties  here.  I  regret  the  neceasitj 
which  compels  me  to  mingle  with  my  congratulations  the  announce- 
ment of  a  fact  which  will  occasion  grave  concern. 

The  people,  including  the  inhabitants  of  this  city,  are  removing 
from  every  settlement  in  the  northern  part  of  the  Territory.  The 
roads  are  everywhere  filled  with  wagons  loaded  with  provisions  and 
household  furniture,  the  women  and  children,  often  without  shoes  or 
hats,  driving  their  flocks  they  know  not  where.  They  seem  not  only 
resigned,  but  cheerful.  "  It  is  the  vnU  of  the  Lord,"  and  they  rejoice 
to  exchange  the  comforts  of  home  for  the  trials  of  the  wilderness. 
Their  ultimate  destination  is  not,  I  apprehend,  definitely  fixed  upon. 
^^  G^oing  south"  seems  sufficiently  definite  for  most  of  them,  but  many 
believe  that  their  ultimate  destination  is  Sonora.* 

Youn^,  Kimball,  and  most  of  the  influential  men  have  left  their 
commodious  mansions  without  apparent  regret,  to  lengthen  the  long 
train  of  wanderers.  The  masses  everywhere  announce  to  me  that  the 
torch  will  be  applied  to  every  house,  indiscriminately,  throughout  the 
country,  so  soon  as  the  troops  attempt  to  cross  the  mountains.  I  shall 
follow  these  people,  and  endeavor  to  rally  them.  Numbers  whom  I 
have  met  appear  to  be  in  dread  of  the  Indians,  whom  the  distressed  con- 
dition of  the  whites  has  encouraged  to  commit  extensive  depredations. 
I  may  at  least  quiet  the  apprehensions  of  these  persons,  and  induce 
some  of  them  to  return. 

Our  military  force  could  overwhelm  most  of  these  poor  people,  in- 
volving men,  women,  and  children,  in  a  common  fate ;  but  there  are 

*  On  the  afternoon  of  Sunday  last  President  Brigham  Young  is  reported  to  have  q»ken 
in  the  Tabernacle  as  follows : 

*  *  I  have  a  good  mind  to  tell  a  secret  right  here ;  I  believe  I  wiU  tell  it,  anyhow.  They  »y 
there  is  a  fine  country  down  south  there,  Sonora  is  it?  Is  that  your  name  for  it f  Vo 
not  speak  of  this  out  of  doors,  if  you  please." 
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among  the  Mormons  many  brave  men,  accnstomed  to  arms  and  horses ; 
men  who  would  fight  desperately  as  guerrillas,  and,  if  the  settlements 
are  destroyed,  will  subject  the  country  to  an  expensive  and  protracted 
war,  without  any  compensating  results.  They  will,  I  am  sure,  sub- 
mit to  (ri(d  by  their  pters^  but  niey  will  not  brook  the  idea  of  trials  by 
"juries  composed  of  teamsters  and  followers  of  the  camp,"  nor  of  an 
armv  encamped  in  their  ciiiea  or  dense  settlements. 

I  have  adopted  means  to  recall  the  few  remaining  Mormons  in  arms 
who  have  not  yet,  it  is  said,  complied  with  my  request  to  withdraw 
from  the  canons  and  the  eastern  frontier.  I  have  also  taken  measures 
to  protect  the  buildings  which  have  been  vacated  in  the  northern  set- 
tlements. I  am  sanguine  that  I  will  save  a  great  part  of  the  valuable 
improvements  there. 

1  shall  leave  this  city  for  the  south  to-morrow.  After  I  have  fin- 
ished my  business  there,  I  shall  return  as  soon  as  possible  to  the  army, 
to  complete  the  arrangements  which  will  enable  me,  before  long,  I 
trust,  to  announce  that  the  road  between  California  and  Missouri  may 
be  travelled  with  perfect  security  by  teams  and  emigrants  of  every 
description. 

I  shall  restrain  all  operations  of  the  military  for  the  present,  which 
will  probably  enable  me  to  receive  from  the  President  additional  in- 
structions, if  he  deems  it  necessary  to  give  them. 

Very  respectfully,  your  obedient  servant, 

A.  CUMMINa, 
Oovemor  of  Dtah. 

Hon.  Lewis  Cass, 

Secretary  of  Staie^  Washington  City^  D.  C. 
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Ist  Session,     I  >    No.  68. 


MESSAGE 

OF  THK 

PRESIDENT  OF  THE  UNITED  STATES, 


The  attention  of  Congress  to  the  condition  of  the  treasury  ;  also  wcom- 
mending  Congress  to  postpone  the  day  of  adjournment. 


Jvtm  IS,  1868.— Read  and  ordered  to  lie  on  the  table.  Motion  to  print  referred  to  the 
Committee  on  Printing.  Report  in  favor  of  printing  submitted,  considered,  and 
agreed  to. 


To  the  Senate  arid  House  of  Representatives : 

I  feel  it  to  be  an  indispensable  duty  to  call  your  attention  to  the 
condition  of  the  treasury.  On  the  19th  day  of  May  last  the  Secre- 
tary of  the  Treasury  submitted*  a  report  to  Congress  *' on  the  present 
condition  of  the  finances  bf  the  government."  In  this  report  he 
states  that,  after  a  call  upon  the  heads  of  departments,  he  had  re- 
ceived oflScial  information  that  the  sum  of  $37, 000, 000  would  prob- 
ably be  required  during  the  first  two  quarters  of  the  next  fiscal 
year,  from  the  first  of  July  until  the  first  of  January.  '*  This  sum/' 
the  Secretary  says,  *  *  does  not  include  such  amounts  as  may  be  appro- 
priated by  Congress  over  and  above  the  estimates  submitted  to  them 
by  the  departments,  and  I  have  no  data  on  which  to  estimate  for  such 
expenditures.  Upon  this  point  Congress  is  better  able  to  form  a  cor-  - 
rect  opinion  than  I  am." 

The  Secretary  then  estimates  that  the  receipts  into  the  treasury 
from  all  sources,  between  the'  1st  of  July  and  the  Ist  of  January,, 
would  amount  to  $25,000,000,  leaving  a  deficit  of  $15,000,000,  inclu- 
sive of  the  sum  of  about  $3,000,000,  the  least  amount  required  to  be 
in  the  treasury  at  all  times  to  secure  its  successful  operation.  For 
this  amount  he  recomimends  a  loan.  This  loan,  it  will  be  observed, 
was  required  after  a  close  calculation  to  meet  the  estimates  from  the 
diflferent  departments ;  and  not  such  appropriations  as  might  be  made 
hy  Congress  over  and  above  these  estimates. 

There  was  embraced  in  this  sum  of  $15,000,000  estimates  to  the 
amount  of  about  $1, 750, 000  for  the  three  volunteer  regiments,  author- 
ized by  the  act  of  Congress  approved  April  7,  1858 ;  for  two  ol 
which,  if  not  for  the  third,  no  appropriation  will  now  be  required. 
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To  this  extent  a  portion  of  the  loan  of  $15,000,000  maybe  applied  to 
pay  the  appropriations  made  by  Congress  beyond  the  estimates  from 
the  different  departments,  referred  to  in  the  report  of  the  Secretary 
of  the  Treasury. 

To  what  extent  a  probable  deficiency  may  exist  in  the  treasury 
between  the  1st  July  and  the  Ist  January  next,  cannot  be  ascertained 
until  the  appropriation  bills,  as  well  as  the  private  bills  containing 
appropriations  shall  have  finally  passed. 

Adversity  teaches  useful  lessons  to  nations  as  well  as  individnalK. 
The  habit  of  extravagant  expenditures  fostered  by  a  large  surplus  in 
the  treasury  must  now  be  corrected,  or  the  country  will  be  involved 
in  serious  financial  difficulties. 

Under  any  form  of  government,  extravjigance  in  expenditure  must 
be  the  natural  consequence,  when  those  who  authorize  the  expenditure 
feel  no  responsibility  in  providing  the  means  of  payment.  Such  had 
been  for  a  number  of  years  our  condition  previously  to  the  late  monetary 
revulsion  in  the  country.  Fortunately,  at  least  for  the  cause  of  public 
economy,  the  case  is  now  reversed  ;  and  to  the  extent  of  the  appro- 
priations, w^hatever  these  may  be,  engrafted  on  the  different  appro- 
priation bills,  ds  well  as  those  made  by  private  bills,  over  and  above 
the  estimates  of  the  diflerent  departments,  it  will  be  necessary  for 
'Congress  to  provide  the  means  of  payment  before  their  adjournment. 
Without  this,  the  treasury  will  be  exhausted  before  the  first  of  Janu- 
ary, and  the  public  credit  will  be  seriously  impaired.  This  disgrace 
must  not  fall  upon  the  country. 

It  is  impossible  for  me,  however,  now  to  ascertain  this  amount ; 
"nor. does  there  at  present  seem  to  bo  the  least  probability  that  this 
can  be  done,  and  the  necessary  means  provided  by  Congress  to  meet 
any  deficiency  which  may  exist  in  the  Treasury  before  Monday  next 
at  12  o'clock,  the  hour  fixed  for  adjournment,  it  being  now  Saturday 
morning  at  half  past  11  o'clock.  To  accomplish  this  object,  the  ap- 
propriation bills,  as  they  shall  have  finally  passed  Congress,  must  be 
before  me,  and  time  must  be  allowed  to  ascertain  the  amount  of  the 
moneys  appropriated,  and  to  enable  Congress  to  provide  the  neces- 
sary means.  At  this  writing  it  is  understood  that  several  of  these 
bills  are  yet  before  the  committees  of  conference,  and  the  amend- 
jnents  to  some  of  them  have  not  even  been  printed. 

Foreseeing  that  such  a  state  of  things  might  exist  at  the  close  of  the 

session,  1  stated,  in  the  Annual  Message  to  Congress,  of  December 

last,  that  ''from  the  practice  of   Congress  such  an  examination  of 

each  bill  as  the  Constitution  requires  has  been  rendered  impossible/' 

The  most  important  business  of  each  session  is  generally  crowded 

into  its  last  hours,  and  the  alternative  presented  to  the  President  is 

either  to  violate  the  constitutional  duty  which  he  owes  to  the  people 

and  approve  bills  which,  for  want  of  time,  it  is  impossible  he  should 

have  examined,  or,  by  his  refusal  to  do  this,  subje.ct  the  country  and 

individuals  to  great  loss  and  inconvenience. 

»**#♦• 

'*  For  my  own  part,  I  have  deliberately  determined  that  I  shall  approve 
no  bills  which  I  have  not  examined  ;  and  it  will  be  a  case  of  extreme 
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and  most  urgent  necessity  which  shall  ever  induce  me  to  depart  from 
this  rule/' 

The  present  condition  of  the  treasury  absolutely  requires  that  I 
should  adhere  to  this  resolution  on  the  present  occasion,  for  the  rea- 
sons which  I  have  heretofore  presented. 

In  former  times,  it  was  believed  to  be  the  true  character  of  an  ap- 
propriation bill  simply  to  carry  into  effect  existing  laws  and  the 
established  policy  of  the  country.  A  practice  has  however  grown 
up  of  late  years  to  engraft  on  such  bills,  at  the  last  hours  of  the  ses- 
sion, large  appropriations  for  new  and  important  objects  not  provided 
for  by  pre-existing  laws,  and  when  no  time  is  left  to  the  Executive 
for  their  examination  and  investigation.  No  alternative  is  thus  left  to 
the  President  but  either  to  approve  measures  without  examination,  or 
by  vetoing  an  appropriation  bill,  seriously  to  embarrass  the  operations 
of  the  government.  This  practice  could  never  have  prevailed  without 
a  surplus  in  the  treasury  sufficiently  large  to  cover  an  indefinite 
amount  of  appropriations.  Necessity  now  compels  us  to  arrest  it,  at 
least  so  far  as  to  afford  time  to  ascertain  the  amount  appropriated, 
and  to  provide  the  means  of  its  payment. 

For  all  these  reasons,  I  recommend  to  Congress  to  postpone  the 
day  of  adjournment  for  a  brief  period.  I  promise  that  not  an  hour 
shall  be  lost  in  ascertaining  the  amount  of  appropriations  made  by 
them  for  which  it  will  be  necessary  to  provide.  I  know  it  will  be 
inconvenient  for  the  members  to  attend  a  called  session,  and  this, 
above  all  things,  I  desire  to  avoid. 

JAMES  BUCHANAN. 

Washington  City,  June  12,  1858. 
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IH  Session.     ]  (    No.  69. 


MESSAGE 

OFTHB 

PRESIDENT  OF  THE  UNITED  STATES, 


OOMMUJaCATIKQ 


A  report  of  the  Secretary  of  State  ^  and  the  documenia  that  accompaniedl 
itj  in  answer  to  a  reaalution  of  the  SenaJteon  the  stdfject  of  guano. 


JcvB  8,  1858. — Bead,  ordered  to  lie  on  the  table,  and  ordered  to  be  printed. 


To  the  Senate  of  the  United  States  : 

I  transmit,  herewith,  a  report  from  the  Secretary  of  State,  together* 
with  the  documents  hy  which  it  is  accompanied,  as  emhradng  lul  the- 
information  which  it  is  practicable  or  expedient  to  communicate  in 
reply  to  the  resolution  of  the  Senate  of  the  31st  ultimo  on  the  subject  of 
guano. 

JAMES  BUCHANAN; 

Washington,  June  4, 1858. 


Dbpartmbnt  of  Statb, 
Washington,  June  4,  1858. 

The  Secretary  of  State,  to  whom  was  referred  the  resolution  of  the- 
Senate  of  the  Slst  ultimo,  requesting  the  President  ^^to  inform  the- 
Senate,  before  the  adjournment  of  Congress,  if  not  incompatible  with 
the  public  interest,  whether  the  government  of  the  United  States  has,, 
in  its  correspondence  with  his  excellency  the  Peruvian  minister, 
recognized  that  a  state  of  civil  war  existed  in  Peru  during  the  late- 
struggle  between  Yivanco  and  Castillo,  and  whether  any  and  what 
measures  have  been  taken  to  protect  American  interests  in  cargoes  of 
guano  purchased  from  Yivanco,  or  his  officers,  or  agents,  during 
his  occupation  of  any  of  the  guano  islands  within  the  territory  of 
Peru;"  and  also  "to  communicate  the  correspondence  which  may 
have  taken  place  between  this  government  ana  the  government  or 
minister  of  Peru  to  the  United  .States  on  this  subject,''  has  the  honor* 
to  lay  before  the  President  the  papers  mentioned  m  the  subjoined  list.. 
Respectfully  submitted, 

LEWIS  CASS. 

The  Prebidbnt. 
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List  of  documents. 


1.  Mr.  Osma  to  Mr.  Cass,  (translation,)  March  27, 1858. 

2.  Mr.  Cass  to  Mr.  Osma,  May  22,  1858. 

3.  Mr.  Black  to  Mr.  Cass,  May  15,  1858. 


Mr.  Osma  to  Mr.  Cass. 

[TraiwlBtion.] 


Legation  of  Peru  in  the  United  States, 

Washington,  March  27,  1858. 

The  undersigned,  minister  resident  of  Pern,  in  pursuance  of  in- 
structions received  from  his  government,  has  the  honor  of  begging 
the  Secretary  of  State  of  the  U  nited  States  to  be  pleased  to  direct  his 
attention  to  the  claims  addressed  to  the  Peruvian  government  by  the 
minister  of  the  United  States  at  Lima,  as  they  appear  in  the  notes  of 
the  4th  and  9th  of  February  ultimo,  which  he  deemed  it  proper  to 
transmit  to  his  excellency  the  minister  of  foreign  relations  of  Pern, 
4ind  which  are  now  within  the  reach  of  the  Secretary  of  State. 

The  minister  of  foreign  relations  of  Peru  has  minutely  and  satis- 
factorily answered  all  that  was  alleged  in  the  notes  referred  to,  aooom- 
panying  such  answer  with  the  proofs  and  documents  upon  which  the 
government  of  Peru  relies  to  deny  in  toto,  the  justice,  and  even  the 
plausibility  of  the  claims  to  which  reference  is  made. 

The  undersigned  would  deeply  regret  that  the  documents  and  de- 
<;larations  alluded  to  should  not  have  been  communicated  to  the  cabi- 
net of  Washington ;  for  through  them  only  can  an  equitable  settle- 
ment be  made  of  the  serious  questions  which  have  been  started  in  tiiat 
correspondence. 

In  instructing  the  undersigned  to  enter  into  direct  communication 
with  the  government  of  the  United  States,  the  government  of  Pern 
was  movea  by  the  desire  that  no  effort  should  be  wantina;  on  its  part 
to  satisfy  the  former  of  the  sincerity  and  good  fitith  with  which  the 
latter  has  in  this  case  striven,  as  it  will  ever  strive,  to  cultivate  and 
deserve  its  friendship.  It  also  had  for  its  object  to  show  in  this  form 
the  deep  reliance  which  it  has  ever  placed  in  the  moderation  and  the 
equity  of  the  government  of  the  United  States,  preferring  to  recur  to 
them  rather  than  continue,  with  its  minister  at  Lima,  a  discnssion, 
in  the  course  of  which  the  government  of  Peru  regrets  to  have  dis- 
<X)vered  in  his  proceeding  a  want  of  that  impartiality  and  friendlr 
disposition  so  necessary  to  maintain^  in  all  cases,  relations  of  good 
understanding  between  governments. 

In  his  communication  dated  on  the  4th  of  February  last,  the  minis- 
Iter  of  the  United  States  in  Peru  calls  the  attention  of  that  govern- 
jnent  to  the  case  of  the  American  barque  '^  Dorcas  C.  Yeaton/'  and 
of  her  captain,  Samuel  Potte,  alleging  the  following  in  said  case : 

That,  on  the  23d  of  January,  1858,  in  latitude  22^  13^  longitude 
71^  31',  on  the  high  seas,  at  seven  o'clock  a.  m.,  said  barque 
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detained  by  the  Peruvian  armed  steamer  Tumbes,  with  hostile  demon- 
strations; that  the  barqne  having  heaved  to,  Lieutenant  Duefias,  the 
commander  of  the  steamer,  ordered  her  to  be  boarded,  despatching  for 
that  purpose  one  of  his  boats  under  the  order  of  an  officer ;  that  said 
officer  boarded  her,  in  fulfilment  of  his  orders,  and  asked,  in  the  lan- 
guage of  authority,  to  be  informed  of  the  route  which  she  was  pur- 
suing, as  well  as  for  the  delivery  of  her  papers ;  that  Captain  Potte 
obeyed  under  protest,  and  that  the  Peruvian  officer  went  back  to  the 
steamer  with  the  papers;  that  he  soon  returned,  ordering  the  captain 
to  accompany  him  on  board  of  the  <^  Tumbes ;"  that  Captain  Potte  re- 
fused, and  insisted  that  the  flag  and  character  of  the  vessel  should  be 
respected,  but  that,  the  officer  repelling  all  excuse,  the  captain  was 
compelled  to  obey,  although  protesting  that  he  would  make  Com- 
mander DueKas  and  his  government  responsible  for  the  outrages 
which  were  committed  against  him;  that  on  his  reaching  the  steamer 
he  again  protested  before  her  captain  against  the  unlawfulness  of  such 
acts,  but  that  his  representations  were  disregarded ;  that  the  captain 
of  the  Tumbes  eventually  resolved  that  the  barque  should  not  con- 
tinue her  course,  but,  on  the  contrary,  to  send  her  under  duress  to 
Callao;  that  he  abstained  from  taking  forcible  possession  of  her  out 
of  respect  for  the  wife  and  family  of  the  captain  who  were  on  board, 
but  exacted  his  word  of  honor  that  he  would  immediately  and  directly 
proceed  to  Callao;  that,  accordingly,  the  Dorcas  C.  Yeaton  proceeded 
for  that  port,  with  a  prize  officer  on  board  detached  from  the  Tumbes 
for  that  purpose. 

The  minister  of  the  United  States  alleges  that  the  barque,  upon  her 
arrival  at  Callao,  was  boarded  by  an  officer  of  the  captaincy  of  the  port, 
who  took  possession  of  her  papers,  and  ordered  Captain  Potte  to  accom- 
pany him  ashore,  treating  him  in  an  arbitrary,  rude,  and  threatening 
manner;  that  the  captain  had  no  choice  but  that  of  obedience,  and 
that  he  was  then  taken  to  the  office  of  the  port  captain,  and  thence  to 
the  residence  of  the  governor,  where  he  was  examined  and  asked 
whether  he  wanted  a  cargo  of  guano  for  the  United  States,  in  which 
case  he  was  told  that  one  would  be  given  to  him  when  he  was  set  at 
liberty.  The  minister  adds  that  the  conduct  ot  Commander  Duefias 
had  been  approved  by  the  council  of  ministers  of  Peru,  and  sustained 
by  the  minister  of  foreign  relations  in  an  interview  which  he  had  with 
his  excellency.  Reassuming  these  facts,  after  alluding  to  them  in 
detail,  the  envoy  extraordinary  and  minister  plenipotentiary  of  the 
United  States  concluded  by  denouncing  them  as  a  serious  insult  to  the 
flag,  the  rights  and  the  dignity  of  the  United  States,  and,  in  conse- 
quence thereof,  peremptorily  demands — 

First,  that  the  government  of  Peru  shall  give  such  satisfaction  as 
the  government  of  the  United  States  may  prescribe. 

S^ondly.  That  Lieutenant  Don  Ygnacio  Duefias  be  suspended  from 
his  command,  and  continue  out  of  the  service  of  the  republic  for  such 
time  as  the  government  of  the  United  States  may  define ;  and. 

Thirdly.  That  ample  indemnification  be  made  to  the  owners  of  the 
'^  Dorcas  C.  Yeaton"  for  all  damages  that  may  result  from  the  facts 
mentioned. 
Before  reaching  conclusions  so  serious  as  these,  which  might  involve 
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still  more  serions  oonsequences,  and  demandiDg  a  satiafaction  whicli 
is,  in  termS|  most  offensive  to  Pern,  because  thejJmply  nothing  less 
than  the  annulment  of  her  laws  and  tribunals,  the  minister  of  the 
United  States  in  Lima,  it  was  to  be  hoped,  might  have  dwelt  with 
some  measure  of  soberness  and  attention  in  his  investigation  on  the 
grounds  of  claims  that  are  so  serious,  peremptory,  and  extraordinary. 
The  government  of  Peru  has  certainiyi  tip  to  this  time,  evinced  no 
disposition  the  least  to  violate  the  rights  or  to  insult  the  dignity  of 
the  United  States  ;  and,  although  such  a  disposition  may  be  unjustly, 
gratuitously,  and  groundlessly  imputed  to  ner,  the  relative  circmn- 
stances  and  forces  of  the  two  nations,  no  less  than  the  fact  that  the 
interests  of  Peru  depend  on  the  continuance  of  her  pacific  relatioDs 
with  all  nations,  and  especially  with  the  people  of  the  United  States, 
would  seem  to  tell  sufficiently  upon  any  aispassionate  mind  to  render 
impossible  the  very  idea  that  the  government  of  Peru  should  attempt 
or  pretend  to  dishonor  the  flag  of  that  republic.  No  doubt  it  is  quite 
possible  that,  in  Peru,  as  in  any  other  country,  an  officer  in  her  ser- 
vice may  commit,  through  want  of  reflection  or  due  prudence,  some 
act  which  would  require  satisfaction  ;  but  it  seems  impossible  that  his 
government,  proceeding  in  a  dispassionate  manner,  aud  with  a  know- 
ledge of  the  facts,  should,  without  reason,  assume  upon  itself  the  very 
serious  responsibility  of  adopting  and  approving  such  a  conduct.  The 
very  fact  of  the  government's  publicly  approving  the  conduct  of  Com- 
mander Duefias,  it  seems  to  the  undersigned,  ought  to  have  started 
some  doubt  in  the  mind  of  the  enlightened  minister  of  the  United 
States  at  Lima  as  to  the  accuracy  of  the  facts  on  which  he  has  insisted 
with  so  much  energy. 

The  experience  which  his  excellency,  through  a  long  residence  ia 
Peru,  has  gathered  as  to  the  character  of  its  government,  the  deep  and 
habitual  respect  with  which  it  has  ever  received  and  entertained  his 
communications,  the  personal  consideration  which  it  has  ever  lavished 
upon  him,  and  the  important  concessions  which  have  constantly  been 
made  to  him,  only  out  of  respect  for  him  and  for  the  nation  which  he 
represents  ;  all  these,  it  seems,  ought  to  have  checked  the  severe  and 
hasty  judgment  which  he  has  been  pleased  to  pass  upon  this  matter. 
At  the  time  of  writing  his  communication  his  excellency  had  under 
his  eyes  Commander  Duenas'  official  report,  published  on  the  30th  of 
January,  in  the  "  Peruvian,"  the  government's  official  paper,  which 
positively  states  that  the  change  m  the  vessel's  course  was  made  in 
consequence  of  an  '^agreement"  with  the  captain;  and  whilst  his 
excellency  is  pleased  to  assume,  as  truthful,  one  sentence  of  the  report 
which  will  be  hereafter  alluded  to,  and  which  he  considers  accusatory 
of  the  commander  of  the  Tumbes  and  of  his  government,  he  chooses 
to  argue  of  falsehood  the  rest  of  the  document  which  testifies  the  good 
faith  and  legality  of  the  conduct  of  that  officer. 

In  order  to  set  up  and  sustain  the  serious  claims  referred  to,  the 
minister  of  the  United  States  relies  exclusively  on  the  protest  made 
for  the  purpose  on  the  23d  of  January,  1868,  by  Captain  Potte,  his 
pilot,  and  two  of  his  sailors.  The  minister  of  foreign  relations  of 
Peru,  in  his  note  of  the  9th  of  February,  communicated  to  the  min- 
ister of  the  United  States  in  Lima  the  minutes  of  the  declarations  of 
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Captain  Fotte,  the  pilot,  John  P.  Goggwell^  and  the  second  pilot, 
Joseph  P.  Cunningham ;  as  also  those  of  the  commander  of  the 
*'Tumbes/'  of  the  officer  who  boarded  the  ''Dorcas  C.  Yeaton,"  of  the 
five  sailors  who  were  in  the  boat  with  him,  together  with  that  of  the 
marine  who  was  transferred  to  Callao  in  the  barque ;  all  taken  before 
the  jud^e  of  the  first  instance  at  this  port,  sworn  to  and  subscribed 
by  all  of  them,  and  all  evidencing  the  complete  falsity  of  the  allega- 
tions of  the  protest,  as  the  honorable  Secretary  of  State  will  perceive 
from  the  copy  which  the  undersigned  has  the  honor  of  transmitting  to 
liim.  From  these  declarations  honorable  Mr.  Cass  will  see  that  the 
trae  relation  of  the  facts  is  the  following : 

Commander  Duenas  having  been  ordered  to  pursue  and  capture 
those  vessels  which,  according  to  the  information  of  the  government, 
had  gone  to  ^'Punta  de  Lobos"  and  ^'Pabellon  de  Pica,"  in  collusion 
with  the  insurrectionists  of  the  south  of  the  republic,  for  the  criminal 
purpose  of  working  the  deposits  of  national  guano  at  those  points, 
met  on  his  voyage  the  **  Dorcas  C.  Yeaton,"  which  was  sailing  in  that 
direction.  He  made  the  usual  signal  to  her  to  heave  to,  and  sent  an 
officer  to  her,  unarmed  and  accompanied  by  five  men  in  a  boat,  the 
men  also  being  unarmed,  in  order  to  ascertain  whence  she  came  and 
whither  she  was  sailing.  The  sailors  remained  in  the  boat,  and  the 
captain  went  on  board,  in  the  most  peaceful  manner  ;  the  captain  re- 
ceiving him  conrteously  on  the  deck  of  the  barque.  Being  asked 
whence  he  had  come,  and  to  what  point  he  was  going,  the  captain 
answered  that  he  was  on  his  way  to  Iquique,  and  voluntarily  exhibited 
his  papers,  and  as  readily  delivered  them  also  to  the  officer,  who 
returned  to  the  steamer.  The  papers  showing  a  discrepancy,  namely, 
that  the  barque  had  been  cleared  for  Callao  by  the  way  of  Valparaiso, 
whence  it  had  proceeded,  whilst  the  consul  of  the  United  States  at 
that  port  had  cleared  her  for  Iquique,  the  officer  returned  to  inquire 
into  the  cause  of  this  irregularity,  and  the  captain  of  the  barque, 
wishing  to  give  a  satisfactory  explanation,  proceeded  of  his  own  ac- 
cord and  will  aboard  of  the  ''  Tumbez,"  where  he  entered  in  a  free 
and  voluntary  communication  with  its  commander.  Mr.  Duenas 
being  convinced,  by  Captain  Potto's  representations,  that  he  had  no 
other  object  in  going  to  Iquique  than  that  of  securing  freight  to  return 
home,  he  promised  him,  if  he  would  return  to  Callao,  he  would  be 
liberally  paid  for  his  delay,  and  that  he  would  procure  him  a  cargo  of 
guano  from  the  Chincha  Islands,  with  a  most  profitable  freight. 
Commander  Duenas'  object  in  making  this  proposition  was  assuredly 
to  turn  the  barque  aside  from  a  criminal  undertaking,  which  might 
have  involved  its  owners  in  fatal  consequences  and  complicated  the 
relations  of  both  nations.  It  went  also  to  deprive  the  insurrectionary 
forces  of  the  advantages  which  they  might  derive  from  the  plundering 
of  the  guano  deposits,  by  selling  one  more  cargo  of  that  article. 
Captain  Potte  could  not  but  find  the  offer  a  most  advantageous  one, 
and  he  not  only  accepted  it,  but  also  asked  Commander  Duenas  for  a 
formal  communication  for  the  general  commandant  of  marine  at  Cal- 
lao, in  order  that  the  arrangement  might  be  carried  out  without  any 
delay  ;  requesting,  at  the  same  time,  that  he  might  be  accompanied 
by  an  officer  of  the  '^  Tumbes,"  in  the  character  of  a  passenger,  to 
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bear  this  communication.  To  this  Mr.  DueSas  asirented,  and  Captain 
Potte  cheerfully  proceeded  to  Callao,  where  the  agreement  was  carried 
out,  and  he  wan  given,  on  the  part  of  the  goTernment'a  consignees,  a 
contract  of  freight  to  carrj  guano  to  the  States,  at  the  rate  of  twenty 
dollars  per  ton,  and,  besides  this,  the  large  sum  of  nine  thousand  six 
hundred  dollars  for  all  expenses  of  demurrage  and  such  damages  as 
might  accrue  to  him,  in  any  manner,  from  the  change  of  her  Toyage 
under  the  circumstances.  It  is  remarkable  that  this  statement  is 
backed  not  only  by  the  declarations  above  cited,  but  that  also  on  the 
1st  of  February,  three  days  before  the  communication  of  the  minisUr  cf 
the  United  States  in  Lima^  Captain  Potte  made  affidavit  of  the  same 
and  signed  it  before  the  consul  of  the  United  States,  who  certified  to 
it,  as  appears  from  the  copy  on  file  in  this  legation,  embracing  also 
the  terms  and  conditions  of  the  agreement.  The  undersigned  has  the 
honor  of  tendering  to  the  Secretary  of  State  all  the  official  docaments 
relative  to  the  business,  by  which  the  accuracy  of  the  facts  which  he 
has  just  related  will  originally  and  incontestibly  appear. 

The  undersigned  has  merely  to  advert  to  the  commentary  which  the 
minister  of  the  United  States,  in  Lima,  makes  on  the  expression  nsed 
by  Commander  Dueiias  in  his  official  communication  or  statement 
when  he  says :  '* / made  Captain  Fotte  come  on  board/'  This  phrase 
seems  scarcely  to  be  considered  worthy  of  a  serious  official  oommonica- 
tion  or  of  special  mention ;  and  the  undersigned  inclines  to  the  belief 
that  the  minister  has  not,  in  this  instance,  appreciated  with  his  usual 
accuracy  the  true  value  of  words — a  very  natural  thing  when  a  foreign 
language  is  in  question,  however  well  known  that  language  may  he. 
The  phrase  to  *'  make  come"  does  not  necessarily  imply  the  nse  of 
force  or  coercion.  A  friendly  invitation  or  a  mere  suggestion  can 
<<  make  come  "  just  as  well  as  a  threat  or  an  act  of  violence.  That 
Mr.  Dueiias  uoed  the  phrase  in  a  plain  and  not  offensive  sense  is 
proved,  not  only  by  his  own  declaration,  but  by  that  also  sworn  to 
by  Captain  Potte,  who,  referring  to  the  interview  on  board  of  the 
<<  Tumbes,"  and  to  the  other  facts,  says  that  '^  in  all  those  acts  there 
was,  on  his  part,  the  most  ample  liberty,  withrmt  his  suffering  any 
intimidation . "  If  any  greater  confirmation  of  this  solemn  declaration 
could  be  required  it  might  be  found  in  the  document  cited  above, 
which  was  subscribed  before  the  consul  of  the  United  States  on  the  Ist 
of  February,  in  which  Captain  Potte  also  asserts  ''that  he  has  no 
complaint  to  make  nor  blame  to  cast  against  the  said  commander  of 
the  Tumbes  or  his  government." 

In  view  of  such  facts,  so  authentically  and  solemnly  put  together, 
not  only  by  the  Peruvian  officers  who  participated  therein,  but  by  the 
very  witnesses,  themselves  interested,  who  drew  up  the  protest  upon 
which  the  plenipotentiary  of  the  United  States  has  grounded  his 
claim,  it  seems  to  the  undersigned  unnecessary  to  go  into  a  discussion 
of  the  questions  of  law  which  have  been  broached  in  the  correspond- 
ence between  his  excellency  and  the  minister  of  foreign  relations  of 
Peru.  The  facts  assumed  having  no  existence,  there  is  no  ground  for 
an  accusation,  nor  can  there  be  any  reason  for  defence  or  vindication. 
And  here  the  undersigned  must  declare  his  inability  to  understand 
the  intentions  of  the  said  plenipotentiary  of  the  United  States  in 

^^^  Digitized  by  VjOOQIC 


QUAirO.  7 

stating,  in  his  oommnnication  of  the  10th  of  Febrnary  to  the  minister 
of  foreign  relations  of  Pern,  after  having  received  the  documents  men- 
tioned, that  he  sees  ^*  no  good  reason  to  change  or  modify  his  demand 
for  satisfaction  for  the  offence  committed  against  the  flag  of  the  United 
States  by  the  commander  of  the  '^Tumbes."  The  declarations  of  the 
captain  of  the  '^Dorcas  C.  Yeaton'*  and  of  his  mates  have  to  be  either 
false  or  tme ;  if  the  former^  the  cause  of  the  complaint  which,  accord- 
ing to  his  excellency,  exists,  cannot  be  conceived,  since  they  positively 
deny  the  fact  of  violence,  of  arbitrariness  and  coercioUi  whicn  was  the 
exclusive  ground  for  the  supposed  offence ;  if  the  latter,  being  given 
under  oath,  it  is  equally  hara  to  suppose  that  the  United  States  min- 
ister in  Lima,  or  the  enlightened  government  which  he  represents, 
can  hold  up  such  persons  to  the  world  as  worthy  vouchers  for  a  serious 
accusation  against  a  friendly  nation  whose  officers — men  of  honor  and 
of  character — indignantly  deny  it  under  the  solemn  responsibility  of 
an  oath,  whilst  their  government  itself  formally  disclaims  the  offensive 
intention  implied  from  the  presumed  facts  If  Captain  Potte  and  his 
mates  are  capable  of  making  a  false  declaration  they  must  be  equally 
so  of  making  an  unfounded  protest.  The  one  cannot  be  ascribed  to 
them  without  ascribing  the  other  also. 

The  undersigned  does  not  pretend  to  solve  so  difficult  a  question, 
because  it  is  not  his  duty  to  do  so.  It  is  enough  that,  with  all  due 
respect,  he  should  cast  back  a  gratuitous  accusation,  without  taking 
upon  himself  the  defence  of  the  witnesses  who  have  been  called  to 
support  the  charge.  On  the  contrary,  he  would  most  sincerely  wish 
that  he  could  find  some  reason  for  impugning  the  assertion  under 
oath,  made  by  Captain  Potte  and  his  mates,  that  he  had  made  his  pro- 
test in  consequence  of  the  instigaiiona  of  the  consul  of  the  United  States^ 
and  of  orderSy  as  he  understands^  of  the  minister  resident  of  this  capi- 
tal. If  there  be  no  mistake,  as  the  undersigned  hopes  there  may,  in 
this  and  the  subsequent  statement,  made  by  Captain  Potte,  to  the 
effect  that  in  the  room  of  the  chief  clerk  and  in  his  presence  said 
minister  had  reproved  him  for  accepting  the  contract  for  freight, 
already  referred  to,  ^'adding  that  he  acted  under  bad  advice;''  then 
would  be  revealed,  in  a  broader  light,  on  the  part  of  the  minister 
plenipotentiary  of  the  United  States  in  Peru,  a  spirit  no  way  subser- 
vient to  the  impartial  examination  of  questions  of  so  delicate  a  nature^ 
and  one,  it  may  be,  incompatible  with  the  due  exercise  of  his  high 
functions  at  the  seat  of  government  of  Peru. 

Before  passing  over  to  the  other  question,  to  which  the  undersigned 
would  desire  to  call  the  attention  of  the  very  honorable  Secretary  of 
State,  he  cannot  but  advert  to  the  remarkable  observation  made  by 
the  minister  of  the  United  States  in  Lima,  in  his  communication  of 
the  4th  of  February,  in  which  he  lays  down  the  gravamen,  as  it  were, 
of  the  offence  attributed  to  Commander  DuefSas,  in  attempting  to  visit 
a  vessel  of  the  United  States  on  the  high  seas,  'Mn  a  time  of  profound 
peace."  It  is  hard  to  realize  the  words  quoted  in  view  of  the  facts 
laid  down  by  the  minister  himself  in  his  communication  of  the  9th  of 
Februarv,  in  which,  in  order  to  sustain  the  legality  of  the  traffic  in 
which  the  vessels  captured  at  Punta  de  Lobos  and  Pabellon  were 
engaged,  his  excellency  declares  that  Yivanco's  rebellious  party,  under 
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whose  protection  the  veasels  referred  to  pretended  thej  were  acting, 
was  ^^  m  a  state  of  civil  war"  with  the  lawful  government,  and  there- 
fore invested  with  the  rights  of  a  belligerent  nation.  If  the  rerolu- 
tionarj  party  be  a  belligerent  one,  even  so  must  be  the  government 
against  which  it  is  waging  war ;  and,  consequently,  the  minister  him- 
self, by  his  own  argument,  declares  that  ^'Peru  is  in  a  state  of  civil 
war."  And  therefore,  according  to  the  doctrine  of  his  excellency, 
Peru  exhibits  the  spectacle,  somewhat  anomalous  indeed,  of  being  at 
one  and  the  same  time  at  peace  and  at  war.  It  is  at  peace  when  its 
belligerent  rights  are  to  oe  denied ;  it  is  at  war  when  it  is  sought  to 
refuse  it  the  right  of  a  nation  at  peace  and  invest  the  plunderers  of  its 
property  with  the  respectable  character  of  neutrals  engaged  in  lawful 
trade  by  the  laws  of  war  I 

The  Secretary  of  State,  with  his  great  experience  in  questions  of 
this  nature,  will  not  fail  to  perceive  that  the  true  principle  of  the  law 
of  nations,  which  applies  to  the  present  case^  is  equally  removed  from 
the  two  extremes,  where  it  is  placed  by  the  minister  of  the  United 
States  in  Lima.     Without  being  in  a  civil  war,  recognized  as  such  in 
the  interior,  or  by  the  exterior  of  the  republic,  Peru  regrets  the  exist- 
ence, in  a  portion  of  her  territory^  of  a  rebellion  against  the  lawful 
government,  supported  by  the  mass  of  the  nation,  and  recognized  by 
other  governments.     Speculation  and  plunder  being  the  exclusive  ends 
of  that  rebellion,  the  rebels  have  directed  their  forces  almost  exclu- 
sively against  the  deposits  of  national  guano  ;  and,  by  means  of  a  war 
steamer,  which  the  president  of  the  republic  has  declared  to  be  a 
pirate,  they  have  been,  from  time  to  time,  successful  in  defrauding  the 
public  treasury  of  large  sums  of  money  from  the  sale  of  guano  at  any 
price,  inviting  the  adventurers  of  other  nations  to  go  and  load  their 
vessels  with  that  article.     The  illegality  of  this  traffic  requires  no 
demonstration ;  and  the  government  of  the  United  States,  which  would 
be  the  last  to  tolerate  such  in  its  own  case,  would  also  not  fail  to  stamp 
with  serious  reprobation  any  participation  in  it  by  its  citizens.    As 
little  does  the  undersigned  doubt  that  this  government  would  consider 
itself  fully  bound  to  prevent,  in  its  own  case,  a  spoliation  of  its  prop- 
erty by  the  citizens  of  other  nations,  conniving  with  its  own  in  a  state 
of  insurrection,  and  to  adopt  measures  for  visiting  suspicious  vessels 
at  those  places  where  they  might  reasonably  deem  it  proper  to  exer- 
cise a  lawful  supervision.     The  government  of  Peru  and  the  under- 
signed by  no  means  deem  it  necessary,  in  this  case,  to  discuss  or  pat 
forward  the  right  of  visitation.     Honorable  Mr.  Cass  has  verbally 
stated  to  the  undersigned  that  there  are  cases  in  which  a  national 
vessel  might  be  justified  in  visiting  a  merchant  vessel  on  the  high 
seas,  and  that  the  government  of  the  United  States  would  not,  in  such 
cases,  make  a  formal  reclamation ;  and  the  honorable  Secretary  of 
State  had  the  kindness  to  put  a  case  entirely  applicable  to  the  case  and 
the  circumstances  of  the  **Tumbe8"  when  she  signalled  the  **  Dorcas 
G.  Yeaton'/  to  heave  to.     This  is  enough  to  absolve  the  undersigned 
from  the  necessity  of  insisting  here  on  the  right  which  all  nations 
have  to  protect  themselves,  under  certain  circumstances,  independently 
of  the  strict  question  of  belligerent  and  neutral  principles. 

The  port  of  Iquique,  to  which  Captain  Potte  was  shaping  his  course, 
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is  one  of  the  ports  of  the  Peruvian  territory  frequented  hy  the  piratical 
steamer  already  mentioned.  The  principal  cargo  to  he  derived  from 
its  neighborhood  must  be  one  of  national  guano.  The  discrepancy 
between  the  clearances,  one  being  for  Callao  and  the  other  for 
Iquique,  clearly  confirmed  the  suspicion,  raised  by  the  direction 
which  the  vessel  was  pursuing  and  the  locality  where  it  was  met. 
The  courtesy  with  which,  this  notwithstanding,  she  was  treated — ^the 
total  absence  of  extortion  or  violence,  and  the  marked  advantages 
which  it  derived  from  the  interruption  of  the  voyage — everything, 
should  go  to  satisfy  the  Secretary  of  State,  as  the  undersigned  trusts, 
of  the  respect  and  consideration  which  the  government  of  Peru  and 
its  ofScers  strive  to  pay  to  the  flag  of  the  United  States  and  to  the 
rights  of  its  citizens. 

With  these  observations,  the  undersigned  passes  on  to  the  consid- 
eration of  the  despatch  of  the  United  States  minister  at  Lima,  dated 
February  9,  through  which  his  excellency  claims  against  the  govern- 
ment of  Peru  all  the  damages  and  injuries  which  may  ensue  from  the 
capture  of  the  American  vessels  *'  Georgiana"  and  ''  Lizzie  Thomp- 
son" by  said  war  steamer  ''Tumbes,"  and  from  their  subsequent  de- 
tention by  the  Peruvian  government.  His  excellency  also  calls  for 
the  responsibility  of  the  government  of  Peru  in  the  premises. 

The  facts  in  which  the  above  mentioned  claim  is  founded  admit  less 
controversy  than  those  of  the  case  discussed  in  the  first  instance.  The 
'^  Georgiana"  was  captured  at^'Punta  de  Lobos,"  on  the  24th  of 
January,  1858,  and  the  ^'Lizzie  Thompson,"  on  the  same  day,  at 
'^  Pabellon  de  Pica."  Both  had  on  board  part  of  their  cargo  of  guano 
from  those  deposits  ;  the  confessed  object  of  their  presence  at  the  points 
referred  to  being  to  take  in  guano  for  exportation  to  foreign  ports. 
They  were  taken  under  capture  to  Callao,  where  their  captains,  H.  A. 
Wilson  and  Stephen  Beynolds,  with  the  mate  of  the  ''  Georgiana," 
L.  A.  Hamilton,  after  three  days'  imprisonment,  were  released,  under 
security,  as  they  were  charged  with  a  violation  of  the  criminal  laws 
of  the  republic.  The  minister  of  the  United  States  in  Lima  deems  it 
proper  to  maintain,  in  his  aforementioned  communication,  three  pro- 
positions in  relation  to  those  facts : 

First.  That  neither  the  vessels  nor  their  captains  had  participated 
in  any  criminal  or  scandalous  contraband  ; 

Secondly.  That  the  arrest  of  the  vessels  and  of  their  officers  was 
not  in  virtue  of  a  perfect  right ; 

Thirdly.  That  the  manner  of  the  arrest  and  of  taking  them  to  Cal- 
lao was  irregular,  cruel,  and  illegal. 

The  undersigned  intends  to  give  to  each  of  these  propositions  its 
relative  consideration,  without,  however,  entering  upon  the  discussion 
of  some  points,  set  forth  in  connexion  with  them^  by  the  honorable 
minister  of  the  United  States^  a  connexion  which,  in  the  humble 
opinion  of  the  undersigned,  as  touching  the  legitimate  object  of  the 
controversy,  is  not  quite  as  apparent  as  mi^ht  be  desired. 

It  is  needless  to  repeat  that  ''  Punta  de  Lobos"  and  <^  Pabellon  de 
Pica"  are  two  points  where  deposits  of  natural  guano  are  found,  pub- 
lic property  of  the  republic  of  JPeru.  In  the  ''report  on  the  commer- 
cial relations  of  the  United  States  with  foreign  nations,"  transmitted 
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on  the  4th  of  March,  1856,  to  the  House  of  BepresentatiVes,  hy  the 
worthy  predecessor  of  the  honorable  Secretary  of  State,  and  printed 
and  distributed  by  order  of  Congress,  is  to  be  found,  at  page  700  of 
the  first  volume,  an  exact  description  ot  those  deposits,  their  locality, 
and  their  extent.  Article  15  of  the  Commercial  Regulations,  pro- 
mulgated by  the  government  of  Peru  in  1852,  declares  that ''  the  ves- 
sels that  take  iti  guano  for  foreign  ports  shall  be  allowed  to  do  so  in 
the  Chincha  Islands  onl} ."  Article  114  of  said  regulations  provides 
that  '^  the  exportation  of  guano  shall  be  carried  on  only  by  vessels 
under  contract  with  the  government  or  its  agent,"  and  article  113 
states  ^'  that  vessels  that  may  be  found  at  anchor  on  the  coasts  of  the 
islands  belonging  to  the  republic  shall  be  confiscated,  and  moreover, 
that,  if  guano  will  have  been  found  aboard,  the  captains  and  crews  be 
handed  over  to  the  action  of  customary  justice  to  be  tried  as  delin- 
quents in  cases  of  theft."  The  existence  of  this  regulation  must  be, 
and  it  could  not  but  have  been,  known  and  understood  in  the  Union ; 
for  in  the  same  ^'report,"  officially  presented,  we  find  at  page  685, 
and  on  the  ones  following,  of  the  first  volume,  a  detailed  reference  to 
its  provisions,  with  the  special  information  touching  the  guano  ques- 
tion. 

Besides  what  has  been  cited,  we  find  in  their  full  vigor,  and  as  they 
still  are  with  some  charges  therein  mentioned,  the  decrees  of  the  gov- 
ernment of  Peru  in  relation  to  the  contraband  of  guano,  dated  Jan- 
uary 14,^  March  21,  and  May  10,  1842,  lately  reprinted  for  abundant 
caution  in  the  official  paper  of  the  27th  of  February,  1857.  Thej 
declare  '^that  no  quantity  of  guano  shall  be  taken  out,  for  exporta- 
tion to  foreign  ports,  from  any  portion  of  the  territory  of  the  republic, 
unless  from  the  northern  island  of  the  Chincha  group  ;"  that  no  au- 
thority of  the  republic  can,  in  any  case,  grant  permits  to  take  out 
guano  for  foreign  exportation,  and  that  the  custom-houses,  with  the 
exception  of  that  at  Callao,  shall  refuse  all  clearances  applied  for ; 
that  every  national  or  foreign  vessel  that  may  anchor  at  or  come  to 
the  islands  or  places  where  guano  may  be  found,  without  due  per- 
mits from  the  authorities  that  are  empowered  to  grant  them,  shall  be 
liable  to  confiscation  ;"  and  that  vessels  that  may  be  engaged  in  con- 
traband, or  may  violate  the  articles  in  relation  to  anchoring  at  or 
coming  to  the  guano  islands  or  deposits,  or  those  relative  to  the 
taking  out  of  guano  from  other  points  except  those  designated,  and 
that  designation  being  confined  to  the  northern  of  the  Chincht 
Islands,  shall  be  seized,  and  their  captains  shall  be  brought  to  trial  as 
contrabandists." 

Lastly,  the  national  convention  of  the  republic  deemed  it  proi>er  to 
promulgate  its  decree  of  the  1st  of  April,  1857,  which  was  published 
m  the  official  paper  of  the  2d  of  said  month.  It  laid  down  the  fol- 
lowing provision : 

*l  That  all  the  guano  exported,  and  thereafter  to  be  exported  from  the 
Chincha  Islands,  or  from  any  other  deposit  of  Peru,  by  disturbers  of 
the  public  order,  or  by  virtue  of  contracts  made  with  them,  or  with 
their  agents,  shall  at  all  times  be  subject  to  be  claimed  back  aa  stolen 
national  property,  and  the  parties  responsible  therefor  shall  be  civilly 
and  criminally  prosecuted  in  conformity  with  law." 


uigiiized  by 


Google 


OUAKO.  11 

Such  being  the  provisions  of  the  existing  laws  of  Peru,  laws  in 
vigor  at  the  time  when  the  ^^Gkorgiana"  and  the  '^  Lizzie  Thomp- 
son" were  captured,  laws  promulgated,  the  roost  part  of  them,  many 
years  hack,  and  the  most  recent  of  them  nearly  ten  months  before  the 
arrest  was  made ;  the  government  of  the  Union  itself  having  nearly 
two  years  before  officiafly  recognized  and  indicated  the  most  important 
of  them ;  and  it  being  equally  notorious  and  public  in  the  Union, 
from  the  discnssion  between  the  two  governments  in  relation  to  the 
'^  Chincha  Islands,"  that  the  guano  deposits  in  Peru  are  the  exclusive 
property  of  the  nation,  the  products  or  which  are  exclusively  worked 
out  and  sold  by  the  agents  of  the  republic  under  contracts ;  the  under^ 
signed  will  take  for  granted  that  there  is,  bindinst  upon  the  captains 
and  crews  of  the  vessels  referred  to,  an  obligation  to  conform  their 
action  to  those  laws,  or  to  incur  the  penalties  which  they  provide.  It 
being  also  granted  and  acknowledged,  that  those  vessels  were  met  at 
points  interdicted,  not  only  without  permits  from  the  lawful  authori- 
ties of  the  republic,  but  in  the  act  also  of  doing  that  which,  under  the 
laws,  no  authority  of  the  government,  however  legal  it  may  be,  can 
lawfully  allow  ;  that  considerable  quantities  of  guano,  the  property  of 
the  nation,  had  been  found  on  board  of  those  vessels ;  that  the  cap- 
tains themselves  had  accepted  and  signed  contracts  for  freight,  to  take 
the  guano  from  those  points,  in  violation  of  the  laws  quoted,  and  in  con- 
tempt of  their  authority,  of  respect  for,  and  of  the  rights  of  the  repub- 
lic ;  it  is  no  easy  matter  to  understand  that  system  of  reasoning  wnich 
results  in  declaring  them  absolvea  from  all  criminal  reRponsibility. 

Setting  aside  the  observations,  no  doubt  very  interesting  and  worthy 
of  the  acknowledged  distinction  of  the  honorable  representative  of  the 
United  States  in  Lima,  touching  the  rights  of  nations  under  repub- 
lican institutions,  the  arguments  by  which  he  maintains  his  first  and 
second  propositions  are  reduced  to  two : 

First,  that  the  captains  of  the  vessels  arrested  having  gone  to  Iquique 
in  the  pursuit  of  lawful  commerce,  and  being  there  met  with  by  ofiBcial 
agents  of  an  apparently  lawful  character,  they  were  bound  to  obey 
them  and  to  act  to  the  extent  allowed  by  the  permission  of  those  de 
/ado  authorities  ;  and  that  they  had  such  permission  to  go  and  take 
guano  in  the  ports  mentioned,  and  that  if  the  permits  were  illegal  the 
blame  must  not  attach  to  them  but  to  the  pretended  authorities. 

Secondly,  that  Peru  was,  and  it  had  for  nearly  two  years  been,  in 
a  state  of  civil  war ;  that  the  existence  of  the  revolution  was  well 
known ;  that,  according  to  the  modern  doctrine  of  the  rights  of 
nations,  the  two  contending  parties  occupy,  toward  each  other  and 
toward  the  other  nations,  a  belligerent  position,  which  position  im- 
parts to  individuals  of  the  friendly  nations  the  rights  of  neutrality  as 
in  a  case  of  perfect  public  war. 

The  same  discrepancy,  previously  noticed  between  the  '^  profound 
peace  "  of  Hon.  Mr.  Clay's  communication  of  the  4th  of  February  and 
the  state  of  "  civil  war,"  commented  in  this  note,  seems  to  the  under- 
signed to  lie  at  the  ground  of  the  two  arguments  which  he  has  just 
reproduced.  If  the  vessels  in  question  went  as  neutrals  to  Iquique, 
prosecuting  their  commerce  in  a  port  of  a  nation  at  war,  it  seems 
difficult  to  ascribe  to  their  captains  the  innocent  and  natural  error, 
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under  the  inflaence  of  which,  it  is  sapposed,  they  in  eood  fkith  mistook 
the  pretended  authorities  of  the  insurrectionists  for  &e  lawful  authori- 
ties of  the  government  of  Peru.  If,  on  the  other  side,  they  entered 
Iquique  as  a  port  of  a  nation  at  peace,  intending  to  ohey  the  laws 
and  conform  to  existing  regulations  of  commerce,  how  can  they  now 
he  defended  under  the  supposition  that  they  claimed  the  rights  of 
neutrals  trading  with  a  nation  at  war?  But,  passing  hy  this  inoon- 
sistency,  or  what  seems  to  he  one  at  leasts  it  strikes  the  undersigned 
that  there  is  a  conflict  in  the  Hon.  Mr.  Clay's  arguments,  and  that  in 
a  very  important  point,  with  the  most  sacred  principles  of  public  Uw. 
The  principle  that  in  certain  cases  a  civil  war  may  confer  the 
rights  of  belligerents  on  the  two  contending  parties,  and  oommnnlcate 
the  rights  of  neutrals  to  those  who  trade  with  them,  respectively,  has 
no  doubt  been  admitted  as  a  sound  principle.  But  this  principle, 
which  is  exceptional  in  its  origin  and  legitimacy,  has  never  been 
carried,  as  the  undersigned  with  some  confiaence  presumes,  so  far  as 
to  assert  that  in  the  unfortunate  event  of  a  civil  war  in  any  nation 
the  members  of  other  friendly  nations  have  the  right  of  determining, 
by  themselves  and  for  themselves,  the  existence  of  such  a  war,  without 
the  previous  action  and  authority  of  their  respective  governmenti. 
The  undersigned,  on  the  contrary,  thinks  that  he  can  rely  on  tke 
distinguished  support  of  the  honorable  Secretary  of  State,  when  he 
advances  it  as  a  sound  and  settled  doctrine  in  such  cases,  that  the 
government  of  the  United  States  has  first  to  officially  recognize  the 
state  of  civil  war  in  Peru,  and  declare  their  neutrality  therein,  before 
their  citizens  can  avail  themselves  in  Peruvian  territory  of  the  rights 
of  neutrals  in  a  belligerent  country.  Unless  the  undersigned  mistues, 
this  doctrine  has  received  the  illustrious  sanction  of  the  Supreme 
Court  of  the  Union  in  various  cases,  and  as  decidedly  so,  that  of  the 
courts  of  Great  Britain.  If  it  were  not  so,  if  the  principle  laid  down 
by  Mr.  Clay  could  make  good  that  the  bare  fact  of  the  chiefs  of  an 
insurrection  having  enough  of  power  temporarily  to  command  and 
hold  possession  of  the  property  of  the  nation  in  its  territory,  author- 
izes the  members  of  other  nations  to  deal  at  once  with  them  as  the 
owners  of  what  they  thus  hold,  there  could  be  no  security  anywhere 
and  the  door  would  be  thrown  wide  open  to  every  kind  of  disorder 
and  plunder.  The  United  States,  luckily  powerful  and  happy  so  far, 
have  not  gone  through  the  sad  ordeal  of  any  domestic  revolntioD, 
but  in  the  possible  contingency  of  so  disastrous  an  events  it  might  be 
equally  daring  and  dangerous  for  the  members  of  any  foreign  nation 
to  proceed,  without  the  previous  determination  of  their  own  govern- 
ment in  the  matter,  to  treat  with  the  rebels,  to  help  them  in  their 
spoliations  of  national  property,  and  afterwards  claim,  for  their  de* 
fence  or  justification,  the  rights  of  neutrals  during  the  existence  of 
war.  The  undersigned  will  not  say,  though  such  an  assertion  might 
not  be  a  very  rash  one,  that  the  United  States  would  exact  a  satis- 
faction or  a  compensation  from  that  nation  whose  subjects  might  thus 
expose  themselves ;  but  they  would  certainly  not  allow  any  national 
intervention,  however  powerful  it  might  be,  to  interfere  with  the 
vindication  of  their  outraged  laws.  The  government  of  Peru  con- 
iently  relies  upon  the  conviction  that  the  cabinet  of  Washington 
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could  not  wish  to  impose  upon  the  other  nationSi  much  less  upon  those 
of  inferior  power,  principles  which  it  would  not  recognize  in  its  own 
case. 

If  the  undersigned  have  not  erred  in  these  inferences^  there  is  little 
to  he  added  relative  to  the  two  first  propositions  of  the  minister  of  the 
United  States  in  Lima.  It  is  clear  that  the  captains  referred  to  cannot 
shield  themselves  hehind  the  pretence  of  war  or  of  neutrality. 

The  revolutionary  state  in  the  southern  portion  of  the  repuhlic  of 
Peru,  heing  as  puhlic  and  notorious  as  it  is  alleged  to  have  heen  by 
the  honoraole  Mr.  Clay — a  state  of  confusion,  which,  according  to  his 
own  communication  had  been  enduring  for  nearly  two  years  ;  a  state 
publicly  announced  and  freely  commented  upon^  irom  its  commence* 
ment,  by  the  whole  press  of  the  Union — ^how  can  it  be  possible,  in  a 
question  of  fact,  to  impute  to  two  American  captains,  intelligent  as 
all  men  of  their  class  are,  the  gross  and  absolute  ignorance  under 
which  they  are,  by  his  excellency,  presumed  to  have  labored  as  to 
60  anomalous  and  so  well  known  a  state  of  things?  Can  it  be  believed 
that,  after  having  been  in  Iquique  for  the  length  of  time  which  they 
spent  there,  they  failed  to  learn  that  the  port  was  in  possession  of  the 
insurrectionists?  Is  it  because  they  were  not  under  an  obligation, 
moral  and  legal,  to  inform  themselves  of  so  important  a  point? 
Granting,  for  the  sake  of  argument,  that  they  were  uninformed  of  the 
revolutionary  condition  of  the  port  and  of  its  usurpation  by  the  pre- 
tended authorities  when  they  entered  Iquique,  is  it  credible  that  niey 
were  ignorant  of  the  fact  when  they  sailed  out  of  it?  And  aware  of 
it,  as  it  was  their  duty  to  be  and  as  they  nO  doubt  were,  being  under 
an  equal  obligation  of  ascertaining  the  laws  of  the  country  and  pay- 
ing obedience  to  them,  if,  lured  by  a  spirit  of  speculation  or  of  covet- 
ousness,  or  if  it  be  by  a  mere  spirit  of  adventure,  they  resolved  to 
violate  the  regulations  of  the  republic,  to  affiliate  with  the  treasonable 
disturbers  of  its  peace  and  to  plunder  its  patrimony,  must  they  not 
also  be  held  to  have  taken  upon  themselves  the  responsibility  and  the 
consequences  of  their  course?  It  wodld  certainly  be  strange,  were 
they  absolved  from  these  for  the  reason  that  one  of  them  had  made  a 
contract  on  guilty  grounds  with  the  French  consul,  and  that  both 
had,  in  the  port  of  Iquique,  seen  an  English  man-of-war,  as  the  hon- 
orable Mr.  Clay  so  singularly  insists  upon.  There  is  nothing  im- 
probable in  the  fact  that  even  a  consul  of  any  nation  should  fail  in 
respect  of  the  laws  of  the  country  in  which  he  exercises  his  functions, 
because,  both  within  the  experience  of  the  Union  and  of  Peru,  such 
cases  have  been  known  to  occur.  It  is  therefore  no  way  strange 
that  an  armed  vessel  should  remain  in  a  rebellious  port,  not  to 
conntenance  its  rebellion,  but,  on  the  contrary,  to  protect  the  citizens 
of  its  flag  against  revolutionary  violence  and  guilt.  The  undersigned 
cannot  understand  how  the  captains  alluded  to  can  claim  the  benefit 
of  the  good  faith  and  ignorance  invoked  in  their  behalf  by  the  honor- 
able minister  of  the  United  States  in  Lima,  confronted  by  the  &ct8 
set  forth  by  the  charter  parties  themselves,  under  which  they  were 
acting  when  captured.  It  is  a  remarkable  circumstance  that  while 
the  pretended  permits,  granted  by  the  pseudo  commander  of  the  navy, 
Bon  Felipe  Rivas,  under  which  the  captains  would  now  take  refuge^ 


uigiiizeo  oy 


Google 


14  GUANO. 

merely  authorise  them  ''to  proceed  souik^  to  take  in  gnano,"  neither 
of  the  charter  parties  makes  mention  of  any  point  south  ;  but,  on  the 
contrary,  the  contract  with  the  Lizzie  Thompson  erants  the  privilege 
to  the  charterer  of  naming  any  of  the  ports  of  Peru,  provided,  that 
it  be  not  one  more  to  the  north  of  Callao,  and  therefore  embractng 
the  Chincha  Islands.  A^ain,  the  contract  for  the  Georgiana  g^Tes  to 
the  freighters  a  free  choice  of  any  of  the  ports  on  the  whole  coast  of 
Peru,  north  as  well  as  south.  An  irresistiole  consequence  from  these 
facts  is  that  neither  the  charterers  nor  the  chartered  ressels  had  any 
intention  of  confining  themselves  to  the  southern  ports,  where  alone 
there  was  the  least  shadow  of  an  authority  defado,  standing  in  oppo- 
sition to  the  government  of  the  nation,  whilst  it  was  evident  that  the 
captains  had  lent  themselves  to  the  schemes  of  the  insurrectionists 
and  had  joined  in  accompliceship  with  them  to  defraud  the  treaaoiy 
of  the  republic,  ready  as  they  were  to  carry  out  their  project,  wherever 
the  most  inviting  and  least  dangerous  opportunity  might  offer. 

Insomuch  as  the  possession,  de  /ac^o,  by  the  insurrectioniats  and 
their  pretended  authorities,  is  concerned,  it  must  be  said  that  from  the 
first  outbreak  of  the  revolution  organized  by  Yivanoo  up  to  the  present 
hour,  this  leader  has  had  under  his  command,  or  in  his  favor,  no  ]>or- 
tion  of  the  territory  of  the  republic,  with  the  exception  of  the  city  of 
Arequipa;  for  while  the  actual  presence  of  his  armed  forces  continued, 
and  at  the  time  when  the  arrest  of  the  vessels  took  place,  Yivanoo  was 
besieged  by  the  national  forces  in  Arequipa,  and  confined  to  that 
point,  without  more  authority,  of  any  real  cnaracter,  than  that  which 
ne  exercised  within  its  very  narrow  limits.  It  is  true  that  the  some- 
time national  frigate,  the  '' Apurimac,"  whose  officers  at  the  onts^ 
declared  in  favor  of  Vivanco,  not  having  returned,  with  the  other  ves- 
sels that  had  also  mutinied  in  the  commencement,  to  its  allegiance  to 
the  government — although  its  decree  had  immediately  declared  her 
to  be  a  pirate— went  cruising  about  the  coast  with  the  pretended  naval 
commander  on  board,  bombarding  the  towns,  depredating*  stealing, 
and  seliing  the  guano  belonging  to  the  nation,  granting  fraadolent 
permits  for  its  excavation  and  shipping,  and  protecting  the  ▼cesclg 
then  loading  in  its  robbery.  This  is  the  exact  history  of  the  facts, 
and  no  one  knows  it  better  than  the  Hon.  Mr.  Claj ;  the  history  of 
the  ostensible  authority,  and  of  the  de  facto  possession,  on  which  his 
excellency  now  relies  to  protect  the  captains  in  the  premises.  The 
only  occupation  of  this  piratical  frigate,  and  of  its  floating  and  itine- 
rant authorities,  which  it  conveys  from  point  to  point,  is  notoriously 
that  of  robbing  and  of  authorizing  and  protecting  robbery.  Wheo 
they  were  in  Iquique,  they  there  put  forth  their  phantom  of  a  govern- 
ment, and  there  exercised  a  temporary  jurisdiction  of  pirates  over 
''  Punta  de  Lobos,"  ''  Pabellon  de  Pica,"  and  other  adjacent  points. 
And  it  is  noteworthy  that  long  before  the  events  under  examination  all 
communication  had  ceased,  indeed  all  relation  between  Vivanco, 
Iquique,  and  Apurimac,  its  officers,  and  the  authorities,  which  it  con- 
veys about,  or  those  that  are  countenanced  by  their  presence,  being 
the  only  shadow  of  a  de  facto  government  that  existed  in  those  parts. 
Moreover,  it  is  highly  important  to  remark  that  neither  Vivanco  nor 
his  government  has,  through  any  public  decree,  or  act  ot  any  kind, 
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pretended  to  repeal  the  decrees  and  regulations  adduced,  all  prohibit- 
ing the  exportation  to  foreign  parts  of  guano  taken  from  the  herein* 
before  mentioned  deposits ;  so  that,  besides  the  fact  that  neither  he 
nor  his  intrusive  authorities  are  recognized  by  the  Peruvian  nation  or 
by  the  government  of  the  Union,  the  pretended  license  signed  by 
Bivas  commands  neither  the  authority  nor  the  sanction  of  the  so* 
called  revolutionary  government,  forasmuch    as    it  may  consider 
itself  established  de  facto.      Indeed,   it  is  strange  that  the  Hon. 
Mr.  Clay  should  maintain  with  so  much  energy  the  idea  that  there 
existed  at  ^'Punta  de  Lobos*'  and  ^'Pabellon  de  Pica"  an  estab* 
lished  de  facto  government  holding  those  points,  when  a  national 
vessel  of  so  little  tonnage  as  the  '^Tumbes"  could,  without  resistance, 
take  possession  of  the  vessels  that  were  found  there  and  thus  assert 
and  maintain  the  jurisdiction  of  the  lawful  government,  and  if,  as 
supposed  by  the  minister,  the  possession  de  facto  be  the  only  criterion 
of  jurisdiction  for  putting  to  effect  the  fiscal  and  custom-house  laws, 
through  means  of  a  seizure,  how,  then,  could  a  possession  thus 
affirmed  and  realized  de  facto  through  the  capture,  by  tne  '^Tumbes," 
of  the  vessels  in  question,  fail  to  be  considered,  in  point  of  law,  as  a 
just  and  lawful  ground  for  the  seizure  that  was  made?    Surely  it  will 
not  be  maintained  that  the  fact  of  holding  the  de  jure  jurisdiction 
lessened  the  effect  of  the  possession  de  facto  of  the  ^^Tumbes,"  nor 
yet  that  the  presence  of  a  lew  insurrectionary  soldiers  on  shore,  or  at 
the  points  mentioned,  could  deprive  the  lawful  government  of  the 
right  of  exercising  in  the  port  that  lawful  jurisdiction  of  which  it  was 
deprived  on  shore,  merely  through  the  violence  of  an  illegal  power. 
When  we  speak  of  a  c£e  facto  authority,  we  are  bound  to  show  that  it 
actually  exists.    Whenever,  at  any  point,  it  lacks  force  to  sustain 
itself,  from  that  moment  its  existence  ceases  there 

In  view  of  what  precedes,  and  of  the  powerful  reasons  adduced  by 
his  excellency  the  minister  of  foreign  affairs  of  Peru,  in  his  corres- 
pondence on  the  subject  with  the  minister  of  the  United  States,  the 
undersigned  flatters  himself  that  proof  is  made  out  of  the  perfect  right 
under  which  his  government  acted  in  the  controverted  cases,  and  of  its 
entire  adherence  to  internalional  laws,  to  the  treaties  of  1851  between 
the  two  nations,  and  to  the  respect  which  is  due  to  the  dignity  of  the 
United  States  and  the  rights  of  their  citizens. 

All  that  is  now  required  is  the  refutation  of  the  honorable  Mr. 
Clay's  third  proposition,  in  which,  speaking  of  the  right  exercised 
by  the  Peruvian  government  in  the  arrest  or  the  vessels  and  crews 
referred  to,  as  a  perfect  right,  his  excellency  denounces  its  mode  of 
execution  as  illegal,  cruel,  if  not  barbarous.  The  language  used  by 
his  excellencv  would  be  harsh,  very  harsh,  even  if  they  were  justifiable. 
His  excellency  at  the  outset  starts  with  a  great  error  when  he 
attempts  to  define  the  arrest  of  the  vessels  and  crews  in  question  as  a 
simple  seizure  under  ordinary  custom-house  laws.  His  excellency 
forgets  the  state  of  insurrection  and  violence  on  which  he  lays  so 
much  stress  in  the  sequence  of  his  arguments.  He  entirely  puts  out 
of  view  the  fact  that  participation  witn  the  rebels  in  taking  guano 
from  the  deposits  in  question  has  been  formally  declared  to  be  robbery. 
In  his  excellency's  view  a  mere  blank  is  the  guilty  complicity  of  the 
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parties  with  the  pirates  of  the  "Apnrimac,"  in  plundering  the  puhlic 
treasury  and  thus  supplying  rebellion  with  more  effective  mesDs  of 
sheddine  blood  and  resisting  the  lawful  authorities  of  the  oountrj. 
Engaged  as  they  were  in  such  undertakings,  they  certainly  had  no 
right  to  expect  either  favor  or  consideration.  To  rob  the  nation 
forcibly  of  its  property,  or  under  the  protection  of  lawless  violence, 
cannot  be  less  than  a  very  serious  crime  in  itself,  because  it  is,  at  the 
same  time,  a  violation  of  the  revenue  laws.  On  the  contrary,  if  there 
be  any  distinction  at  all,  on  that  account  it  lies  in  the  circumstance 
that  the  greater  crime  absorbs  the  leas,  and  imparts  its  own  character 
to  the  act. 

His  excellency  likewise  forgets  that,  as  he  himself  has  alleged,  the 
points  where  the  arrests  were  made  were  ^ftrnsoned  by  some  forces  of 
the  insurrectionists,  and  that  the  piratical  frigate  ^'  Apurimac,"  with 
forces  superior  to  those  of  the  "  Tumbes,"  was  not  far  distant,  it« 
principal  occupation  being  that  of  visiting  and  protecting  those  points. 
Under  such  circumstances,  there  was  neither  time  nor  room  for  con- 
siderations and  condescensions  in  regard  of  persons  engaged  in  crimi- 
nal acts,  the  breaking  up  of  which  was  the  object  of  the  visit  made  hj 
the  "  Tumbes."     Nor  was  there  time  for  delays;  and  if,  in  the  man- 
ner in  which  the  vessels  were  taken  and  sent  to  Callao,  there  wu 
something  of  haste  or  violence,  surely  the  blame  must  fall  back  on  the 
wrong-doers  who,  by  their  conduct,  created  a  necessity  for  forceful 
measures.    The  undersigned  omits  comments  on  the  observationB  of 
the  minister  of  the  United  States  on  the  injustice,  illegality,  and 
cruelty  which  would  have  attended  the  destruction  of  the  vessels  and 
abandonment  of  their  crews,  as  it  is  said  the  commander  of  the  *'Tnm- 
bes"  threatened  his  intention  to  do.     The  vessels  were  not  destroyed, 
and  the  fact  is  sufficient  to  preclude  resort  to  possibilities.     If  a  por- 
tion of  the  crews  was  left  at  the  points  where  they  were  found  with 
the  vessels,  the  fact  grew  out  of  the  sheer  necessities  of  the  case.   The 
commander  of  the  ** Tumbes"  found  five  vessels  of  great  burden. 
He  could  not  leave  their  crews  aboard,  because,  together  with  the 
laborers  that  were  collected  with  them,  they  might  have  proved  too 
numerous  for  the  safety  of  the  prizes.     For  the  same  reason  he  could 
not  take  them  on  board  of  the  **  Tumbes."     There  was,  therefore,  no 
other  resort  than  that  of  leaving  them  in  the  smaller  boats,  all  suffi- 
cient to  take  them  whithersoever  they  might  choose  to  go ;  and,  as  a 
proof  of  that  sufficiency,  four  days  aflerwards,  and  in  their  boats, 
they  reached  Arica,  where  they  were  assisted  by  the  prefect  with  an 
allowance  of  fifty  cents  a  day,  made  to  each  individual,  and  whence 
they  were  forwarded  to  Callao,  in  which  port,  receiving  a  like  allow- 
ance, they  remained  waiting  the  result  of  the  trial  which  had  been 
instituted.     At  the  points  where  they  were  originally  left,  they  had 
the  resources  common  to  the  insurrectionary  forces  there  stationed— 
sufficient,  at  all  events,  to  repel  the  accusation  of  cruelty,  which  has 
been  brought  forward  against  their  abandonment.    The  captains  went 
to  Callao,  under  parole,  in  their  own  vessels,  and  were  sent  to  jail  on 
their  arrival.     All  the  usual  forms  of  law  were  adhered  to  in  their 
ca8e,  in  conformity  with  the  enactments  and  usages  of  the  land,  with 
this  favorable  exception,  however,  that  they  were  released  under  bond, 
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after  three  day's  attention — ^an  act  of  courtesy  and  consideration  on 
r        the  part  of  the  government,  at  the  request  of  the  miDister  of  the 
I        United  States,  without,  therefore,  renouncing  the  perfect  right,  upon 
:       which  it  had  stood  from  the  beginning,  in  all  the  proceedings  relative 
&       to  the  case.    The  undersigned  flatters  himself  that  this  manifestation 
.  of  the  cordial  ^ood  will  which*  animates  his  government  will  not  be 
!       the  less  appreciated  in  view  of  the  singular  and,  to  this  hour,  unex- 
plained conduct  (difficult  to  be  explained)  of  Mr.  Miles,  the  United 
States  consul  in  Callap,  who  had  the  boldness,  as  appears  from  a  com- 
s       munication  of  the  collector  at  Callao^  to  introduce  himself,  without 
t       previous  permission,  into  the  place  where  the  captain  and  the  mate  of 
the  Georgiana  were  officially  to  take  their  declarations^  thus  exercising 
I       a  jurisdiction  which,  he  could  not  but  be  aware,  belonged  exclusively 
^       to  the  courts  of  the  republic.    The  undersigned  will  probably  find 
himself  under  the  obligation  of  formally  bringing  this  serious  pro- 
i       ceeding  of  the  consul  to  the  Hon.  Mr.  Cass'  consideration. 

Meanwhile,  regretting  the  inevitable  length  of  this  note,  he  will  no 
further  delay  its  conclusion. 
The  undersigned  ardently  desire^  to  have  it  in  his  power,  as  soon 
I  as  possible,  to  communicate  to  his  government  the  recognition,  by  the 
cabinet  of  Washington,  of  the  perfect  right  under  which  it  acted  in 
the  questions  in  controversy,  and  he  takes  pleasure  in  reiterating  to 
the  honorable  Secretary  of  State  the  assurance  of  the  sincere  wish  of 
his  government  to  cultivate  and  draw  still  more  closely  the  good  rela- 
tions of  friendship  with  the  government  of  the  United  States;  and  he 
hopes  that  nothing  that  has  occurred  in  the  cases  to  which  he  has 
referred,  shall,  from  the  exaggeration  or  the  inaccuracy  of  the  state- 
ment of  facts,  contribute  to  lesson,  in  the  slightest  degree,  the  senti- 
ments of  friendly  feeling  on  the  part  of  this  republic  for  that  of  Peru. 
The  undersigned  has  the  honor  of  tendering  to  the  honorable  Sec- 
retary of  State  the  assurance  of  his  high  respect  and  distinguished 
consideration. 

JUAN  T.  DE  OSMA. 
The  very  Honorable  LswiS  Cass, 

Secretary  of  State  of  the  United  States. 


Mr.  Cass  to  Mr.  Ornia. 


Dbpartmbnt  or  Statb, 
Waahington,  May  22,  1858. 

Bm:  I  have  received  your  note  of  March  27,  and  have  sul>mitted 
it  to  the  President  for  his  consideration,  and  I  am  charged  by  him  to 
make  known  to  you  his  views  of  the  subject  you  have  presented. 

While  the  confidence  you  have  been  instructed  by  your  government 
to  express  in  the  moderation  and  equity  of  the  government  of  the 
United  States  has  been  highly  gratifying  to  the  President,  he  regrets 
that  it  has  been  accompanied  by  an  expression  of  dissatisfaction  with 
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Mr.  Clay,  the  miniBter  of  the  United  States  at  Lima,  for  the  manner 
in  which  he  discharged  his  duties  under  the  unpleasant  circomstanoes 
in  which  he  was  placed  hj  the  necessity  of  urging  on  the  gorernment 
of  Peru  just  reparation  for  injuries  committed  against  the  persons  and 
property  of  his  countrymen.  If  Mr.  Clay  has  rendered  himself  justly 
ohnpxious  to  the  charge  of  a  want  of  imnartiality  and  of  friendly  dis- 
position in  his  proceedings,  he  has  failea  to  represent  the  sentiments 
of  his  government,  and  nas  adopted  a  course  ^hich  it  does  not  an- 
proTe.  The  United  States  cherish  tlie  most  friendly  feelings  towaras 
the  Peruvian  people  and  their  government,  and  take  much  interest  in 
the  advancement  of  their  beautiful  country  in  all  the  elements  of  im- 
provement. , 

I  have  carefully  examined  the  correspotidenoe  between  Mr.  Clay  and 
the  Secretary  of  State  of  Peru,  and  appreciate  his  position  and  the 
zeal  and  ability  he  displayed,  without^  however,  adopting  all  his  eon- 
clusious.  His  interposition  became  necessary  in  vindication  of  the 
rights  of  his  country,  which,  in  his  opinion,  had  been  riolated,  and 
in  that  opinion  his  government  concurs  with  him.  The  evidence 
which  has  been  collected  is  in  some  particulars  contradictory,  but  it 
shows  very  clearly  that  serious  violations  of  the  rights  of  the  United 
States  had  taken  place,  and  I  do  not  perceive  that  the  views  taken  hj 
Mr.  Clay  can  properly  subject  him  to  the  complaint  of  partiality  or  of 
ill  feeling. 

I  am  confident  he  knew  too  well  what  was  due  to  his  own  position 
and  to  the  sentiments  of  this  government  to  offer  any  intentional  of- 
fence to  the  friendly  government  of  Petu.  I  perceive,  on  reviewisg 
the  correspondence,  that  there  are  some  indications  of  excited  feellBg 
on  both  sides,  and  some  expressions  indulged  that  had  better  been 
avoided.  But  I  content  myself  with  this  reference,  without  a  desire 
to  pass  any  further  judgment  upon  it. 

I  beg  leave  also  to  assure  you  that  any  representations  you  may  be 
instructed  to  make  against  Mr.  Miles,  the  American  consul  at  CallaO; 
will  be  received  without  hesitation,  and  the  &cts  investigated  with  s 
view  to  mark  his  conduct  with  the  disapprobation  of  the  government^ 
should  it  be  found  that  he  has  failed  in  proper  resist  to  the  goven- 
ment  of  Peru,  or  discharged  his  duties  in  an  improper  manner. 

There  are  three  subjects  of  complaint  presented  by  Mr.  Clay  to  the 
government  of  Peru.  These  are,  the  boarding  and  detention  of  the 
American  vessel  the  Dorcas  C.  Teaton  by  the  Peruvian  armed  steamer 
the  Tumbes,  and  the  capture  of  two  other  American  vessels,  the 
Georgia  and  the  Lizzie  Thompson,  by  the  same  national  cruiser. 

The  course  pursued  by  your  government  in  offering  an  adeqnste 
compensation  for  the  interruption  of  the  voyage  of  the  Dorcas  C. 
Yeaton,  and  its  acceptance  by  the  captain  in  satisfaction  of  the  injury, 
has  withdrawn  the  question  of  damages  on  account  of  that  occurreici 
from  the  existing  controversy;  but  the  boarding  of  tha  DorcsfC 
Yeaton  by  the  Peruvian  vessel-of-war  presents  very  grave  oonsidfln* 
tions  for  the  interposition  of  this  government.  The  American  vsiiei 
was  sailing  upon  the  high  iseas,  under  the  flag  of  her  country,  whes 
she  was  approached. by  the  Peruvian  vessel-of-war,  which,  to  adopt 
the  expies8i6n  used  by  you,  <'  made  the  usual  signal  for  her  to  hesn 
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to/*  or,  in  other  words,  fired  a  gun  to  indicate  to  the  unarmed  ship 
that  she  must  stop  and  await  the  pleasure  of  the  armed  one. 

Before  proceeding  to  examine  the  facts,  it  is  necessary  to  lay  down 
the  principle  of  immunity  which  protects  the  vessels  of  every  inde- 
pendent power  upon  the  ocean  from  search  or  seizure  by  another 
power.  In  a  recent  correspondence  with  Lord  Napier,  the  minister 
of  her  Britannic  Majesty  to  the  United  States,  I  had  occasion  to  in- 
Testigate  this  subject,  and  to  make  known  the  views  of  the  United 
States  in  relation  to  it,  and  their  determination  not  to  submit  to  fehe^ 
detention  and  search  of  their  vessels  in  time  of  peace  under  any  pre- 
text whatever.  I  take  the  liberty  of  enclosing,  for  your  information, 
a  copy  of  the  public  documents  containing  tnat  letter,  and  inviting 
your  attention  to  the  marked  paragraphs,  (pages  47,  48,  and  49,)  ex- 
planatory of  the  position  assumed  by  this  government,  and  which  is 
applicable  to  the  Vessels  of  the  United  States  in  every  sea  where  they 
may  penetrate. 

Tou  will  perceive  that  the  only  exception  to  the  entire  immunity  of 
their  vessels  which  is  admitted  by  this  government  is  the  acknowledged 
right  of  belligerents  to  enter  a  neutral  merchant  vessel  in  time  of  war 
to  ascertain  her  true  character,  and  whether  she  has  contraband  arti- 
cles of  war  on  board.  ' 

Whether  the  civil  war  which  was  recently  prevailing  in  Peru,  and 
is  now  happily  terminated,  gave  to  the  contending  parties,  reciprocally, 
the  rights  of  belligerents,  so  far  as  regards  the  other  powers  of  the 
world,  which  you  deny,  is^a  subject  into  which  \  need  not  enter,  as 
you  explicitly  state,  that  the  proceeding  in  relation  to  the  Dorcas  C. 
Yeaton  had  no  reference  to  any  such  pretension. 

One  remark,  however,  in  relation  to  this  branch  of  the  subject  seems 
called  for  in  consequence  of  the  allusion  you  have  twice  made  in  your 
letter  to  the  vi-ews  presented  by  Mr.  Clay,  concerning  the  situation^ of 
Peru  at  the  time  of  the  aggression  complained  of ;  views  which  you 
consider  incori^ct  and  inconsistent,  and  which  you  are  pleased  to 
characteriee  as  ^^  remarkable."  I  cannot  concur  with  you  in  your 
censure  of  the  position  taken  by  Mr.  Clay,  but,  on  the  contrary,  con- 
sider it  entirely  justified  by  the  circumstances.  You  object  that  Mr. 
Clay  '*  lays  down  the  gravamen,  as  it  were,  of  the  offence  attributed  to 
Commander  Dueiias  in  attempting  t6  visit  a  vessel  of  the  United  States 
on  the  high  seas,  in  a  time  of  profound  peace,"  &c.,  while  at  the  same 
time  that  minister  ''by  his  owt  argument  declares  that  Peru  is  in  a 
state  of  civil  war."  I  do  not  consider  the  views  presented  by  Mr.  Clay 
justly  liable  to  the  objections  you  urge.  Peru,  so  far  as  respects  the 
efiect  of  its  political  copdition  upon  its  intercourse  with  other  powerSi 
was  in  a  state  of  peace.  Neither  of  the  parties  contending  for  the 
government  of  the  republic  claimed  any  of  the  rights  of  a  belligerent, 
connected  with  that  intercourse,  so  that  the  foreign  relations  of  th& 
country  were  undisturbed  by  its  internal  commotions.  No  blockade 
was  proclaimed,  nor  were  foreigii  vessels  pronounced  to  be  neutrals, 
and  subject  to  search  and  seizure  for  the  reasons  recognized  by  the 
laws  of  nations,  conditions  which  bring  with  them  the  partial  inter- 
ruptions to  which  foreign  commerce  in  periods  of  public  war  is  ex- 
posed. On  the  contrary,  you  maintain  in  your  letter  to  me  that  the 
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state  of  things  in  Peru  brought  with  it  no  belligerent  rights ;  that  io 
fact  there  was  no  civil  war,  but  a  rebellion  merely  against  the  lawful 
goyernment.  I  shall  not  undertake  to  settle  any  general  principle  by 
which  the  true  character  of  an  insurrectionary  movement  in  a  countrj 
may  be  tested,  and  under  what  circumstances  it  becomes  a  contest  for 
a  change  of  the  government,  giving  to  it  the  attributes,  together  with 
the  just  consequences  of  a  civil  war.  It  is  sufficient  to  say  that  the 
situation  of  the  contending  parties  in  Peru,  and  the  avowed  objects  of 
the  insurrectionary  leaders,  together  with  the  extent  of  their  opera- 
tions, and  also  the  extent  and  importance  of  the  portion  of  the  re- 
public which  they  occupied  and  governed  at  different  periods  of  the 
struggle,  made  that  contest  a  civil  war.  And  it  was  accomp^inied,  so 
far  as  respects  the  intercourse  of  other  powers  with  Peru,  with  all  the 
rights  which  belong  to  that  condition,  and  which  either  of  the  parties 
was  disposed  to  claim  and  exercise  in  conformity  with  the  recogDized 
princijples  of  the  law  of  nations. 

While  informing  me  that  you  deem  it  unnecessary  ''  to  discoss  or 
put  forward  the  right  of  visitation,"  you  remark  that  in  a  conversa- 
tion you  had  with  me,  I  stated  ^^  there  were  cases  in  which  a  national 
vessel  might  be  justified  in  visiting  a  merchant  vessel  on  the  high  seas, 
and  that  the  government  of  the  United  States  would  not  in  such  cases 
make  a  formal  reclamation'^,"  and  that  I  had  put  a  case  illustrative  of 
this  position  applicable  to  the  circumstances  oJT  the  Tumbes. 

I  regret  that  my  views  of  this  subject  should  have  been  misconoeifed 
upon  the  occasion  to  which  you  refer.  Whether  the  error  is  to  be 
attributed  to  their  being  imperfectly  expressed,  or  imperfectly  under- 
stood, I  am  unable  to  say  ;  but  I  am  sure  you  desire  to  ascribe  to  me 
precisely  the  opinion  you  supposed  I  entertained.  But  by  adverting 
to  the  extracts  of  .the  letter  to  Lor4  Napier,  which  accompany  this 
communication,  you  will  perceive  at  once  that  I  do  not  occupy  the 
position  you  assign  to  me.  I  claim  a  total  immunity  for  the  vessels 
of  the  United  States  '^  upon  the  common  and  unappropriated  parts  of 
the  ocean,"  to  use  the  expression  of  Lord  S  to  well,  in  time  of  peace, 
under  all  circumstances.  There  is  do  case  in  which. a  forcible  entrance 
into  them  can  be  justified  by  another  power.  That  is,  there  is  no  case 
in  which  such  entry  is  a  lawful  act.  It  may  be  an  excusable  one  under 
peculiar  circumstances,  of  entrance. and  of  conduct,  which  might  well 
induce  the  aggrieved  party  to  renounce  all  claim  for  reparation  ;  as, 
for  instance,  it'  a  piratical  vessel  were  known  to  be  cruising  in  certain 
latitudes,  and  a  national  armed  ship  should  fall  in  with  a  vessel  sail- 
ing ii)  those  regions,  and  answering  the  description  given  of  the  pirate, 
the  visitation  of  a  peaceable  merchantman  in  such  a  case,  with  a 
▼iew  to  ascertain  her  true  character,  would  give  no  reasonable  canse 
of  offence  te  the  nation  to  which  she  might  belong,  and  whose  flag 
•he  carried. 

But  if  I  understand  correctly  the  position  you  take  in  behalf  of  yonr 
government  respecting  the  detention  of  the  Dorcas  C.  Yeaton,  it  is 
unnecessary  for  me  to  discuss  the  general  question  of  the  claim  of 
visitation,  except  to  express  the  dissent  of  the  United  States  from 
the  principles  in  relation  to  it  which  you  have  laid  down.  That  being 
done,  I  have  to  observe  that  the  question  of  private  injury  having  been 
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removed  by  the  action  of  Peru,  if  the  entrance  into  the  American 
vessel  were  a  peaceable  one,  without  violence  or  menace,  the  United 
8tate8  have  no  demand  to  make  of  the  government  of  your  country, 
either  in  satifaction  of  the  act  or  for  the  punishment  of  the  officer  by 
whose  orders  it  was  committed.  There  is  conflicting  testimony  as  to 
the  precise  circumstances  which  occurred,  but  there  is  no  version  of 
them  which  attributes  any  offensive  character  to  the  transaction.  As- 
suming, therefore,  that  such  are  th^  views  of  your  government,  and 
the  use  of  force  on  this  occasion  being  denied  and  disavowed  on  its 
behalf,  the  United  States  have  no  longer  any  cause  of  complaint  against 
the  government  of  Pen!  for  this  detention  of  one  of  their  vessels. 

But  while  I  am  gratified  at  being  able  to  give  you  this  assurance, 
I  think  it  proper  to  remark,  that  the  circumstances  of  this  occurrence, 
inde])endcnt  of  the  statement  of  the  persons  present,  may  well  have  led 
Mr.  Clay  to  believe  that  the  entrance  into  the  American  vessel  was 
not  altogether  a  peaceable  one. 

The  Peruvian  armed  steamer  was  sailing  uppn  the  high  seas  with 
the  purpose,  as  you  avow,  of  preventing  the  vessels  of  other  powers 
from  resorting,  to  the  guano  deposits.  It  is  not  denied  that  Peru  has 
the  right  to  exercise  due  vigilance  in  enforcing  her  revenue  laws 
"within  a  reasonable  distance  of  her  shores,  but  this  should  be  done  by 
a  preventive  service,  stationed  in  the  neighborhood  of  the  place  where 
a  contraband  trade  is  anticipated,  and  not  by  vessels  traversing  the 
high  seas,  exercising  an  arbitrary  jurisdiction  over  the  commerce 
of  other  powers,  and  exposing  it  to  vexatious  interruptions  and 
injuries.  And  the  measure  of  keeping  an  armed  steamer  upon  the 
ocean  for  this  purpose  is  liable  to  another  objection,  not  less  decisive 
as  to  its  condemnation.  The  Tumbes  belonged  to  the  government, 
against  which  the  revolutionary  party  was  contending,  and  was  act- 
ing under  its  orders.  Those  orders  were  to  intercept  by  force  all 
commercial  communications  with  various  places  in  the  poseession  and 
under  the  jurisdiction  of  the  adverse  party.  The  United  States  deny 
the  right  of  interference  in  such  qases,  for  reasons  which  will  be  more 
fully  developed  in  the  observations  I  shall  present  respecting  the 
capture  of  twd  other  American  vessels,  the  **  Lizzie  Thompson"  and 
the  "  Georgiana."  The  orders  and  destination  of  the  steamer  neces- 
sarily led  to  the  opinion  that  force  was  to  be  used  in  the  accomplish- 
ment of  the  object  of  her  cruise;  and  thus  the  statements  made  to  the 
American  consul  upon  this  point  were  the  more  readily  credited,  and 
especially  when  taken  in  connexion  with  the  arrangement,  just  and 
proper,  indeed,  which  was  made  for  the  satisfaction  of  the  owners. 
The  large  sum  of  |9,600  voluntarily  offered  by  the  commander  of  the 
Tumbes  for  the  short  detention  of  a  few  hours  of  the  American  vessel, 
not  unnaturally,  however  unjustly,  may  have  induced  the  opinion 
that  the  Peruvian  officer  felt  that  he  had  committed  a  grave  error, 
which  might  have  serious  consequences,  unless  atoned  for  by  a 
mutually  satisfactory  arrangement.  Had  no  force  been  used  or 
threatened,  there  was  no  error  to  correct.  Nor  is  this  consideration 
weakened  by  one  of  the  reasons  given  by  you  for  the  liberal  offer  of 
the  Peruvian  officer,  that  a  prosecution  of  a  voyage  to  the  guano 
deposits  might  involve  the  owners  of  the  vessel  in  fatal  consequences. 
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A  motive  of  action  in  the  disposal  of  public  funds  to  foreigners,  to 
prevent  them  from  engaging  in  what  was  considered  an  illegal  traffic^ 
scarcely  reconcileable  with  the  condition  of  the  parties. 

The  capture  of  the  Lizzie  Thompson  and  of  the  Q^orgiana,  two 
American  vessels,  furnishes  another  subject  of  complaint,  and  the 
United  States  confidently  appeal  to  the  justice  of  the  government  of 
Peru  i'or  such  satisfaction  as  this  violent  and  unjust  seizure  demands, 
and  as  is,  due  to  the  amicable  relations  subsisting  between  the  two 
countries.  The  facts  lie  within  a  narrow  compass,  and  in  their  main 
features  are  indisputable.  These  vesiiels,  whose  capture  and  the  harsh 
treatment  of  whose  crews  form  the  subject  of  this  reclamation,  were 
owned  by  American  citizens^  and  left  the  United  States  with  regular 
clearances',  one,  the  Georgiana,  for  Valparaiso,  in  Chile,  and  the 
other,  the  ''Lizzie  Thompson,"  for  Iquique,  in  Peru.  Arrived  at 
their  ports  of  destination,  they  disposed  of  their  respective  cargoes, 
barley  and  lumber  ;  but  the  Georgiana  was  required  by  the  consignees 
to  deliver  her  freight  at  Iquique^  or  at  another  place  in  Peru  odled 
Mala.  When  they  reached  Iq^iiique  the  captains  found  a  civil  war 
raging  in  the  country,  w^ere,  mdeed,  it  had  existed  for  almost  two 
years,  one  of  the  contending  parties  seeking  to  retain  ][>o88e88ion  of 
the  government,  and  the  other  to  obtain  it  by  force.  This  movement 
had  been  going  on  with  varied  ^ucces^,  and  during  its  progress,  as 
stated  by  Mr.  Clay,  and  not  disputed,  the  insurrectionary  party  got 
possession  of  some  of  the  important  ports  of  Peru,  and,  while  holding 
them,  they  exercised  all  the  functions  of  government,  as  well  those 
relating  to  external  as  to  intef  nal  concerns.  Vessels  were  cleared, 
and  all  the  necessary  acts  performed  which  were  required  by  the 
operations  of  commercial  intercourse.  These  ports  extended  almost 
from  the  southern  to  the  northern  boundary  of  the  country.  Among 
others  thui^  occupied  by  iihe  insurrectionists  were  the  port  of  Iquique, 
and  also  two  small  places,  Punta  de  Lobos  and  Pabellon  de  Pica,  in 
its  vicinity,  all  of  which  were  in  their  possession  when  the  two  Amer- 
ican vessels  arrived  at  Iquique  and  sought  employment.  The  custom- 
house was  open,  and  the  officers  appertaining  to  it  in  the  regular 
discharge  of  their  duties,  and  the  necessary  papers  for  the  entrance 
and  clearance  of  vessels  were  readily  granted.  The  revolutionary 
party  had  full  possession  of  the  government  at  the  points  indicated. 
The  true  bearing  of  this  fact  is  not  weakened,  as  you  suppose,  by  call- 
ing the  military  detachments  maintaining  possession  at  the  two  small 
pomts  ''a  few  insurrectionary  soldiers,"  because  if  they  were  suffi- 
ciently numerous,  as  they  undoubtedly  were,  to  effect  the  object,  the 
number  actually  employed  in  the  service  becomes  a  question  of  no 
importance,  and  in  a  subsequent  part  of  your  note  you  admit  that 
these  places  ^*  were  garrisoned  by  some  forces  of  the  insurrection- 
ists," &c. 

Under  these  circumstances,  the  usual  commercial  relations  between 
Peru  and  the  United ,  States  were  continued,  and  the  vessels  of  the 
former  resorted  to  the  ports  of  the  latter,  carrying  freight  and  seek- 
ing employment,  as  before.  In  doing  so,  and  while  conforming  to 
the  regulations  and  submitting  to  the  authorities  they  found  estab- 
lished there,  are  they  liable  to  seizure  and  condemnation  and  their 
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crews  to  punishment  by  the  adverse  party  ?  The  United  States  main- 
tain they  are  not,  and  that  no  such  principle  has  been  recognized 
during  the  civil  wars  which  have  recently  been  so  prevalent  in  various 
countries.  On  the  contrary,  commerce  has  been  often  carried  on  with- 
out regard  to  these  internal  contests,  and  the  established  functionaries 
at  the  various  ports  of  entrance  have  exercised  all  necessary  authority. 
The  pretension  advanced  by  your  government,  which  would  render 
all  these  proceedings  liable  to  be  declared  void,  cannot  be  successfully 
maintained.  If  recognized,  it  would  expose  foreign  commerce  to  the 
most  oppressive  exactions  and  interruptions.  It  would  enable  either 
party,  acquiring  possession  of  a  place,  to  disregard  all  the  official  acts 
which  had  been  done  by  its  opponents  ifrhile  occupying  it,  and  enforce 
the  repayment  of  all  public  charges,  though  previously  fully  satisfied, 
together  with  the  forfeiture  of  vessels  and  the  punishment  of  their 
crews. 

Your  claim  for  the  government  at  Lima,  during  the  existence  of  the 
contest,  authority  over  the  whole  country,  and  the  duty  of  obedience 
from  every  person  residing  in  it,  whether  citizen  or  stranger.  A 
similar  claim  is  very  often  put  forward,  in  cases  of  civil  commotion, 
and  is  not  seldom  urged  at  the  same  time  by  both  parties.  It  cannot 
be  admitted  where  a  civil  war  is  raging^  and  that,  in  the  opinion  of 
this  .government,  was  the  condition  of  Peru.  A  condition  which  con- 
ferred upon  de  facto  rulers  the  right  to  govern  such,  portions  of  the 
country  as  they  were  able  to  reduce  to  their  possession.  It  is  the 
duty  of  foreigners  to  avoid  all  interference  under  such  circumstances^ 
and  to  submit  to  the  power  which  exercises  jurisdiction  over  the 
places  where  they  resort,  and  while  thus  acting  they  have  a  right  to 
claim  protection,  and  also  to  be  exempted  from  all  vexatious  inter- 
mption  when  the  ascendency  of  the  parties  is  temporarily  changed  by 
the  events  of  the  contest.  Undoubtedly,  the  considerations  you  urge 
respecting  the  true  character  of  an  armed  opposition  to  a  government 
are  entitled  to  much  weight.  There  may  be  local  insurrections, 
armed  opposition  to  the  laws,  which  carry  with  them  none  of  the 
just  consequences  recognized  by  the  law  of  nations,  as  growing  out  of 
a  state  of  civil  war.  No  fixed  principal  can  be  established  upon  this 
subject,  because  much  depends  upon  existing  circumstances.  Cases, 
as  they  arise,  must  be  determined  by  the  facts  which,  they  present, 
and  the  avowed  objects  of  the  parties,  their  relative  strength,  the 
progress  they  respectively  make,  and  the  extent  of  the  movement,  as 
well  as  other  circumstances  must  be  taken  into  view.  While  you  do 
not  deny  that  there  may  be  civil  wars,  carrying  with  them  the  conse- 
quences to  which  I  have  referred,  you  consider  the  contest  in  Peru, 
comparatively  an  unimportant  movement,  an  insurrection  indeed,  en- 
titled to  no  such  distinction.  I  do  not  concur  in  this  view,  nor  does 
it  appear  to  have  been  always  concurred  in  by  the  government  you 
represent.  Mr.  Clay  appeals  to  some  of  the  proceedings  of  the  gov- 
ernment at  Lima,  in  proof  of  its  recognition  of  the  character  of  the 
contest.  And  certainly  the  negotiation  with  the  military  and  naval 
officers  at  Arica,  belonging  to  the  revolutionary  party,  by  the  direc- 
tion of  that  government,  and  for  their  submission  to  its  authority, 
indicates  very  clearly  the  opinions  of  both  parties,  asserted,  indeed, 
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in  the  official  documents  that  a  civil  war  was  prevailin^c  in  the 
country.  The  propositions  made  hy  the  chiefs  of  the  revolutionary 
party  upon  that  occasion  maintained  that  of  ^^  their  own  free  and 
spontaneous  will "  they  have  manifested  to  the  government  commis- 
sioners '*  their  desire  to  put  an  end  to  the  civil  war  which  afflicts  the 
republic,  which  they  might  prolong  with  the  elements  they  possess/' 
and  offer  the  terms  upon  which  they  will  submit.  These  terms  were 
unconditionally  accepted  by  the  commissioners  and  were  approved 
and  ratified  by  the  council  of  ministers,  and  thus  was  the  state  of  civil 
war  fully  recognized. 

Besides  your  estimate  of  the  partial  nature  of  the  movement,  which, 
in  your  opinion,  divests  it  of  the  true  character  of  a  civil  war,  if  I 
understand  your  position,  you  consider  some  act  of  a  foreign  govern- 
ment recognizing  the  existence  of  such  a  war  to  be  necessary  before  its 
citizens  can  claim  the  protection  which  the  United  States  demand  for 
their  own. 

I  must  express  my  dissent  frdm  this  position,  at  least  in  its  applica- 
tion to  these  two  American  vessels.  I  do  not  propose,  however,  to 
investigate  the  general  proposition  as  to  the  necessity  of  this  external 
political  interference,  because  such  a  discussion  is  not  demanded  for 
any  purpose  I  have  in  view.  Cases  have  been  put,  and  may  be  pat 
again,  which,  in  the  opinion  of  high  authorities,  require  such  a 
measure  before  they  carry  with  them  the  consequences  attached  to  the 
condition  of  civil  war.  Such  cases  may  relate  to  the  declaration  of  s 
blockade,  to  a  plaim  to  search  vessels  as  neutrals,  and  to  the  exercise 
of  other  belligerent  powers  assumed  by  the  hostile  rulers.  By  what 
public  act,  whether  proclamation  or  otherwise,  this  recognition  must 
take  place  I  have  not  found  laid  down.  I  am  not  aware  that,  in  this 
country,  any  solemn  proceeding,  either  legislative  or  executive,  has 
been  adopted  for  the  purpose  of  declaring  the  status  of  an  insurrec- 
tionary movement  abroad  and  whether  it  is  entitled  to  the  attributes 
of  a  civil  war,  unless,  indeed,  in  the  formal  recognition  of  a  portion  of 
an  empire  seeking  t6  establish  its  independence,  which,  in  fact,  does  not 
so  much  admit  its  existence  as  it  announces  its  result,  at  least  so  &r 
as  regards  the  nation  thus  proclaiming  its  decision.  But  that  is  the 
case  of  the  admission  of  a  new  member  into  the  family  of  nations. 
Such  is  not  the  condition  of  Peru.  She  had  already  attained  that 
position,  and  her  intestine  difficulties  arose  out  of  an  effort  to  change 
the  administration  of  th^  government,  which  was  a  matter  of  purely 
domestic  concern,  not  touching  foreign  powers,  unless  in  the  progress 
of  the  contest  their  interests  were  brought  into  question.  S$o  long, 
therefore,  as  such  a  contest  preserves  its  domestic  character  there  is 
no  necessity  for  external  interposition,  unless,  indeed,  there  be  a  de- 
termination to  take  part  with,  and  aid  one  of  the  parties  by  the  direct 
application  of  force  or  by  the  exertion  of  political  influence.  Such  has 
not  been  the  policy  of  the  United  States,  and  they  carefully  abstained 
from  all  interference  with  the  tfoubles  in  Peru,  content  to  abide  the 
decision  which  its  people  might  make;  and  this  government  permitted 
the  diplomatic  intercourse  of  the  two  countries  to  continue  unchanged, 
as  a  measure  demanded  by  their  mutual  interests  and  not  as  an 
acknowledgment  of  the  pretensions  of  either  of  the  rival  parties.     It 
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18  therefore  unnecessary  to  advert  to  the  effect  of  a  formal  recognition 
by  the  executive,  and  how  far  that  act  of  political  power  would  be 
obligatory  upon  the  courts  of  justice  and  binding  upon  the  rights  of 
individuals.  Whether  a  civil  war  was  prevailing  in  Peru  is  a  ques- 
tion of  fact  to  be  judged  by  the  proofs,  as  the  existence  of  a  war  betwe3n 
two  independent  nations  is  a  similar  question,  to  be  determined  in  the 
same  manner  where — as  is  often  the  case,  kt  least  in  this  country — there 
is  no  public  authoritative  recognition  of  it.  Foreigners  in  Peru  were 
subject  to  the  local  jurisdiction  and  bound  to  submit  to  it,  and  while 
so  submitting  they  were  entitled  to  protection  and  not  justly  liable  to 
be  called  in  question  for  such  obedience  upon  any  change  of  authority 
consequent  upon  the  progress  of  military  events. 

You  will  perceive  by  this  view  that  the  importance  you  attach  to 
the  fact  tha;t  the  American  captains  could  not  be  ignorant  of  the  true 
state  of  things  in  Peru,  a  fact  in  which  you  find  a  justification  for  the 
proceedings  that  took  place  affecting  them,  becomes  a  subject  of  no 
importance  whatever.  Ignorant  or  informed  of  the  situation  of  Peru, 
their  rights  and  duties  were  precisely  the  same.  They  had  a  right  to 
enter  any  port  of  the  repuolic  open  to  foreign  commerce,  and  not 
blockaded,  for  the  prosecution  of  their  commercial  enterprizes ;  and  it 
was  their  duty  after  such  entrance  to  obey  the  authorities  they  might 
find  established  there.  And  the  same  principle  which  is  applicaible 
to  the  jurisdiction  of  a  de  facto  government  over  persons  applies  with 
equal  force  to  questions  of  internal  administration  touching  the  public 
revenue.  These  are  subjects  which  follow  the  possession  of  the  powers 
of  government.  The  views,  therefore,  which  you  present  at  some 
length  of  the  laws  of  Peru,  providing  for  the  regulation  of  the  trade 
in  gaano,  and  prescribing  penalties  for  their  violation,  have  no  prac- 
tical connexion  with  the  case  of  these  two  American  vessels.  The 
true  construction  of  these  regulations,  their  repeal  or  suspension,  or 
modification  or  application,  are  questions  of  aaministration  to  be  de- 
termined by  the  existing  administrative  power,  to  whose  decision  for- 
eigners must  submit.  When  the  revenue  officers  at  Iquique,  acting 
under  the  authority  of  the  de  facto  government,  gave  the  necessary 
permission  for  the  purchase  of  guano  at  the  places  indicated,  then  sub- 
ject to  the  authority  of  that  government,  the  American  captains  had 
the  right  to  repair  thither,  and  to  take  that  article  on  board  their  ves- 
sels for  freight,  in  conformity  with  the  provisions  of  their  charter 
parties.  And  the  transfer  of  the  possession  of  these  places  while  the 
vessels  were  engaged  in  this  employment,  could  justly  work  no  for- 
feiture for  ac^s  previously  done  under  these  circumstances,  nor  subject 
the  officers  or  crew  to  punishment.  The  United  States  recognize  no 
pretension  for  such  interference,  but  hold  on  to  the  stipulations  of 
their  treaty  with  Peru,  which  guarantees  protection  to  their  citizens 
without  regard  to  whatever  changes,  violent  or  peaceable,  may  take 
place  in  the  government  of  that  country. 
Connected  with  this  branch  of  the  subject,  you  inquire  how  it  hap- 

J)ens  "  if  possession  de  facto  be  the  criterion  of  jurisdiction  for  the  en- 
brcement  of  fiscal  or  custom-house  laws,  (for  all  authority  you  might 
have  added,)  that  the  possession  affirmed  and  realized  de  facto  through 
the  capture  by  the  ^Tumbes'  of  the  vessels  in  question  failed  to  be 
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considered  in  point  of  law  as  a  just  and  lawful  ground  for  the  secure 
that  was  made?" 

This  question  admits  of  a  satisfiictory  answer  and  a  brief  one. 
While  contending  parties  are  carrying  on  a  civil  war,  those  portions 
of  the  country  in  the  possesion  of  either  of  them  become  subject  to  its 
jurisdiction,  and  persons  residing  there  owe  to  it  temporary  obedience. 
But  when  such  possession  is  changed  by  the  events  of  the  war,  and 
the  other  party  expel  its  opponents,  the  occupation  it  acquires  carries 
with  it  legitimate  authority,  and  the  right  to  assume  and  exercise  the 
functions  of  the  government.  But  it  carries  with  it  no  right,  so  far  at 
any  rate  as  foreigners  are  concerned,  to  give  a  retroactive  effect  to  its 
measures,  and  expose  them  to  penalties  and  punishments,  and  their 
property  to  forfeiture  for  acts  which  were  lawful  and  approved  by  the 
existing  government  when  done.  If  the  goverment  at  Lima  had  taken 
forcible  possession  of  the  places  where  the  two  American  vessels  were 
at  anchor,  and  had  established  its  authority,  it  would  then  have  been 
entitled  to  demand  that  such  authority  should  be  recognized  and 
obeyed,  and  to  enforce  it,  if  necessary,  so  far  as  might  regard  all  trans- 
actions occurring  during  such  occupation  without,  however,  affecting 
existiug  rights.  The  nrinciple  is  clear,  but  it  does  not  appear  that 
the  circumstances  callea  for  its  application.  No  possession  of  any  por- 
tion of  the  country  in  question  seems  to  have  been  taken  by  the 
^^Tumbes."  It  is  admitted,  indeed,  that  that  vessel  exercised  no 
jurisdiction  '^onshore."  She  sailed  into  the  small  ports  '^garri- 
soned" by  the  other  party,  and  in  the  absence  of  its  two  armed  vessels, 
and  made  ''capture"  and  ''seizure"  of  the  American  vessels,  and  th^, 
for  aught  that  appears,  abandoned  the  position  and  left  the  adverse 
jurisdiction  as  she  found  it.  This  is  no  rightful  proceeding  under  any 
circumstances  attending  a  civil  war,  and  still  less  under  the  circom- 
stances  in  which  it  took  place. 

The  cutting  out  of  these  vessels  resembles  a  piratical  enterprise 
rather  than  the  exertion  of  a  legitimate  power  against  the  property  of 
a  friendly  nation  under  the  auuiority  of  an  established  government 

Upon  a  full  consideration  of  the  subject,  the  President  indulges  the 
confident  expectation  that  the  government  of  Peru,  on  reviewing  the 
circumstances,  will  not  hesitate  to  make  such  compensation  for  the 
capture  of  the  Georgiana  and  of  the  Lizzie  Thompson,  and  for  the  in- 
juries to  the  captains  and  the  crews  as  these  violent  transactions  call  for. 

There  is  another  incident  connected  with  these  occurrences  to  which 
I  invite  your  attention. 

Mr.  Clay  has  complained  of  the  conduct  of  the  commander  of  the 
"  Tumbes  "  for  a  want  of  humanity,  in  his  treatment  of  the  crews  of 
the  two  captured  American  vessels.  This  charge  you  regard  as  un- 
founded, and  the  course  pursued  upon  that  occasion  as  just  and  humane. 
X  have  no  disposition  to  continue  the  discussion  of  this  point  of  a  con- 
troversy already  sufficiently  extended,  but  the  indefensible  nature  of 
the  transaction,  not  less  than  justice  to  Mr.  Clay,  requires  that  1 
should  make  known  to  you  the  disapprobation  of  this  government  of 
an  act  of  cruelty  towards  a  number  ot  its  unprotected  citizens,  com- 
mitted by  the  Peruvian  officer,  without  any  excuse  under  the  circnm- 
stances.     The  crews  of  the  vessels  were  in  a  state  of  utter  destitution, 

Digitized  by  VjOOQIC 


GUANO.  27 

reduced  to  that  condition  hj  forcible  expulsion  from  their  own  vesselSi 
and  were  compelled  to  leave  in  open  boats,  badly  equipped  for  the 
purpose,  and  without  provisions  or  water,  and  some  forty  or  fifty  miles, 
as  Mr.  Clay  states,  from  any  place  where  these  indispensable  articles 
could  be  procured.  I  am  sure  the  enlightened  government  of  Peru 
would  condemn  the  conduct  of  the  captain  of  the  Tumbes  were  all  the 
facts  of  the  case  correctly  before  it.  '  In  a  declared  war,  persons  thus 
captured  in  the  prosecution  of  hostilities  would  rarely  be  subjected  to 
such  treatment,  and  never  without  the  serious  responsibility  of  the 
government  permitting  or  justifying  the  measure.  But  these  unfor- 
tunate men  were  the  citizens  of  a  friendly  republic,  engaged  in  peace- 
able commerce,  and  had  done  no  act  justly  exposing  them  to  capture 
or  to  punishment.  The  United  States  have  ar  right  to  expect  the 
government  of  Peru  will  mark  with  its  displeasure  the  conduct  of  its 
officer  upon  that  occasion. 

I  have  requested  from  the  Attorney  General  his  opinion  upon  some 
of  the  questions  involved  in  the  discussion  between  our  respective 
governments,  and  I  enclose,  for  your  information,  a  copy  of  the  com- 
munication I  have  received  from  that  officer  in  answer  to  my  applica- 
tion.    His  views  meet  the  concurrence  of  the  President. 

I  avail  myself  of  this  occasion,  sir,  to  offer  to  you  a  renewed  assur- 
ance of  my  very  distinguished  consideration. 

LEWIS  CASS. 


Mr.  Black  to  Mr.  Goes. 


Attorney  GiofBRAL's  Ofpicb, 
May  15,  1858. 

Sra :  The  questions  you  ^ve  submitted  relative  to  the  seizure  of 
the  American  vessels  "  Georgiana"  and  *'  Lizzie  Thompson"  by  the 
Peruvian  war  steamer  ^*  Tumbes,"  on  the  coast  of  that  country,  have 
had  my  consideration. 

The  two  American  vessels  were  engaged  in  lawful  trade  without 
any  intention  on  the  part  of  masters,  owners,  or  other  persons,  to  do 
injury  to  the  Peruvian  government,  or  to  violate  any  law  which  they 
might  find  to  be  in  force  for  the  regulation  of  commerce  in  that  part 
of  the  world.  They  both  went  into  the  port  of  Iquique,  and  there, 
after  discharging  the  cargoes  with  which  they  were  laden,  they  pro- 
cured a  regular  clearance  and  license  at  the  custom-house  to  load  with 
guano  at  certain  points  on  the  coast  where  that  article  is  found. 
While  they  were  engaged  in  taking  in  their  cargoes  of  guano,  agree- 
ably to  the  license  so  obtained,  they  were  forcibly  seized  by  the  Peru- 
vian steamer,  the  persons  on  board  were  imprisoned,  and  the  vessels 
carried  into  Callao,  under  a  charge  of  being  engaged  in  contraband 
trade. 

Neither  the  commander  of  the  "  Tumbes"  nor  the  government  which 
he  served  has  attempted  to  vindicate  the  justice  or  legality  of  these  pro- 
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ceedings  on  the  ground  that  the  clearance  and  license  nnder  which  \h  , 
Americans  acted  were  unlawful  in  form  or  substance.  It  is  m 
pretended  that  the  authority  given  on  the  face  of  the  licenee  wai  ' 
insufficient  to  cover  the  acts  of  the  persons  who  had  it.  The  whok 
objection  to  the  papers  is  founded  on  the  iact  that  the  acting  gorernor 
of  Iquique,  and  the  collector,  who  was  in  possession  of  the  custom- 
house, held  their  offices,  not  under  the  authority  of  the  supreme  gov- 
ernment of  Peru,  but  by  appointment  from  Vivando,  a  revolutionaTT 
chief,  who  had  taken  arms  against  it.  But  at  the  date  of  the  license, 
this  BO  called  revolutionary  party  had  full  possession  of  this  port  of 
Iquique,  of  the  guano  deposits,  and  of  the  whole  country  southward  to 
the  Bolivian  line.  When  the  Americans  went  there  they  found* 
government  organized,  and  its  officers  performing  the  functions  whkk 
pertained  to  the  execution  of  the  local  laws.  If  there  was  any  other 
power  m  existence  strong  enough  to  dictate  the  law  at  Iquique  it  wii 
not  exercised,  nor  did  the  foreigners  at  Iquique  receive  even  a  notice 
that  it  would  ever  be  exercised  in  the  future.  Under  these  circuia- 
stances,  could  the  Peruvian  government  justly  or  lawfully  treit  the 
American  vessels  as  violators  of  their  law? 

When  a  portion  of  the  territory  of  one  nation  is  taken  possession  of 
by  the  forces  of  another  with  which  it  is  at  war,  the  conquering  partj 
has  an  undoubted  right  to  declare  the  law  of  the  place  as  long  as  hi* 
occupation  of  it  continues,  and  all  the  rights  of  the  previous  soTereiga 
are  suspended  until  his  possession  is  resumed.  The  island  of  ^anti 
Cruz,  then  recently  captured  by  the  British  forces,  was  in  their  tem- 
porary occupation  during  our  last  war  with  that  country.  We  held 
it  to  be  a  colony  of  our  enemy,  and  for  that  reason  our  courts  declared 
that  a  cargo  of  sugar  shipped  from  there  was  the  lawful  prize  of  an 
American  privateer  who  had  captured  it. — (&  Cranch,  191.)  We  con- 
ceded the  same  rule  when  it  operated  against  us.  The  port  of  Castine 
was  taken  by  the  British  in  1814,  and  it  was  decided  that  our  revenue 
laws  did  not  apply  to  it  any  more  than  to  a  foreign  country.— (^ 
Wheat.  246  ;  aullison's  Rep.,  501.)  Indeed,  nothing  can  he  clearer 
than  that  .the  conquest  of  a  country,  or  portion  of  a  country,  hy  a  pub- 
lic enemy  entitles  such  enemy  to  the  sovereignty  and  gives  him  cirjl 
dominion  as  long  as  he  retains  his  military  possession.  The  inbahi- 
tants  who  remain  and  submit,  and  strangers  who  go  there  during  the 
occupation  of  the  enemy,  must  take  the  law  from  him  as  the  ruler  (fe 
facto,  and  not  from  the  government  dejure,  which  has  been  expelled. 
It  is  equally  well  settled  that,  when  the  former  government  resumes 
its  possession  of  the  territory,  whether  by  force  or  under  a  treaty,  it 
cannot  call  the  citizens  or  subjects  of  a  third  nation  to  accoant  for 
obeying  the  authority  which  was  temporarily  supreme,  during  the 
enemy's  occupation  of  the  place.  TUej'tw  />o«<  liminii  has  no  sort  of 
application  to  such  a  case. 

It  may  be  supposed  that  these  principles  refer  only  to  a  lawful  war 
carried  on  between  two  separat'O  and  independent  nations.  Bat  we 
shall  see,  I  think,  upon  further  examination,  that  they  apply  "^^^ 
equal  force  to  a  conflict  like  that  in  which  Peru  has  been  engaged. 

When  the  people  of  a  republic  are  divided  into  two  hostile  parties, 
who  take  up  arms  and  oppose  one  another  by  military  force,  this  tf 
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civil  war.  The  fact  that  civil  war  exists  does  not  depend  in  the  least 
on  the  cause  of  the  dispute.  No  foreign  nation  has  a  right  to  interfere 
hetween  the  parties,  nor  to  judge  the  merits  of  the  quarrel,  unless 
with  the  purpose  of  making  war  upon  one  or  the  other.  They  have 
appealed  to  the  sword  and  the  sword  must  decide  it ;  other  powers  are 
bound  to  observe  a  strict  and  impartial  neutrality.  If  the  party  which 
opposes  the  previously  established  government  shall  succeed  in  over- . 
throwing  it  entirely,  and  gets  possession  of  the  whole  country,  no- 
body can  be  perverse  enough  to  deny  that  in  such  a  ease  the  new  gov- 
ernment is  sovereign  and  authorized  to  dictate  the  law  which  shall 
prevail.  Supposing,  however,  that  the  rebellion  is  but  partially  suc- 
cessful and  the  old  government  maintains  itself  in  one  part  of  its 
territory,  whilst  it  is  obliged  to  surrender  another,  shall  it  then  give 
law  where  it  has  no  power  to  enforce  obedience,  or  shall  its  authority 
be  confined  to  the  territory  which  it  occupies  ?  The  answer  to  thia 
question  is  not  doubtful ;  a  revolutionary  party^  like  a  foreign  belli- 

{;erent  power,  is  supreme  over  the  country  it  conquers,  as  far  and  as 
ong  as  its  arms  can  carry  and  maintain  it. 

Vattel  (Book  III,  ch.  18,  sec.  295)  says,  what  all  writers  on  the 
subject  assent  to^  that  the  two  parties  to  a  civil  war  are  to  be  regarded, 
for  the  time,  as  distinct  political  societies,  and  stand  in  the  same  pre- 
dicament as  two  belligerent  nations.  They  are  entitled,  one  as  much 
as  the  other,  to  the  r^pect  of  foreigners  who  deal  with  them,  or 
meet  them  on  sea  or  land.  They  can  each  of  them  claim  the  same 
rights  of  asylum,  hospitality,  and  intercourse  with  other  nations. — 
(3  Wheaton,  643  )  The  captures  made  by  both  give  titles  to  the 
prizes  which  their  respective  ships  lawfully  commissioned  may  take. — 
(7  Wheaton,  337  )  Each  of  them  is  dtemed  by  us  to  be  a  belliger- 
ent nation,  having,  so  far  as  concerns  us,  the  sovereign  rights  of  war, 
and  entitled  to  be  respected  in  the  exercise  of  those  rights. — (lb.) 
These  rules  of  public  law  afe  recognized  and  enforeed  by  our  neu- 
trality laws  and  those  of  England.  It  is  a  crime  for  our  citizens  to 
take  part  on  either  side  of  a  civil  war,  as  much  as  it  is  to  aid  one  na- 
tion in  fighting  another.  All  the  nations  of  the  earth  have  acknow- 
ledged this  doctrine.  It  was  never  denied  during  our  revolutionary 
war  with  Great  Britain,  nor  during  the  civil  contest  between  Spain 
and  her  American  colonies.  The  Peruvian  government  itself  sprang 
from  a  revolution,  and  while  that  revolution  was  in  progress  its 
chiefs  and  people  would  not  have  listened  for  a.  moment  to  any  propo- 
sition which  would  give  their  military  operations  less  validity  or  re- 
spect than  those  of  other  nations,  however  legitimately  constituted. 

The  existeoce  of  civil  war  in  Peru  is  admitted  by  the  present  gov- 
ernment of  that  country.  The  fact  is  known  to  the  whole  world  and 
cannot  be  denied.  The  American  vessels  did  nothing  to  compromise 
their  own  neutrality  or  that  of  the  flag  under  which  they  sailed. 
Keeping  themselves  within  the  limits  of  a  trade  lawful  and  fair  in  its 
character,  they  had  a  right  to  be  protected  when  they  obeyed  the 
regulations  which  they  found  established  and  in  force  at  the  place. 
To  give  them  this  right  it  was  not  necensary  that  ihe  government  of 
their  own  country  should  have  previously  known  and  recognized  the 
existence  of  the  civil  war.     I  am  not  required,  for  any  purpose  of  this 
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case,  to  say  how  far  a  revolutionary  party  can  carry  on  a  war  upon 
the  ocean,  and  vex  the  commerce  of  the  world  upon  its  common  high- 
way. It  has  been  donbted  whether  a  mere  body  of  rebellions  men 
can  thrnst  itself  among  the  family  of  nations,  and  claim  all  the 
rights  of  a  separate  power  on  the  high  seas,  without  aome  sort  of 
recognition  from  foreign  governments.  But  there  is  no  authority 
even  for  a  doubt  about  the  right  of  the  parties  to  a  dvil  war  to  con« 
duct  it  with  all  the  incidents  of  lawful  war,  within  the  territory  to 
which  they  both  belong. 

On  the  whole  case,  then,  my  opinion  is  that  the  following  proposi- 
tions cannot  be  controveried  with  any  show  of  reason  or  authori^. 

1.  At  the  time  when  the  ^^  Gkorgiana''  and  ^^Lissie  Thompson  " 
went  to  Iquique  a  state  of  civil  war  existed  in  Peru. 

2.  At  that  time,  one  of  the  parties  to  that  civil  war,  having  expelled 
the  other,  had  possession  by  conquest  of  the  port  of  Iquique  and  the 
points  where  the  guano  was  deposited. 

3.  Being  so  in  possession^  and  having  officered  and  organised  the 
local  government  of  the  port  and  the  city  and  the  guano  deposits, 
the  jurisdiction  of  the  party  headed  by  Vivanco  was  perfect,  and  an 
American  vessel  trading  to  the  port  was  bound  to  conform  to  its  de- 
crees. 

4.  The  '*  (^eorgiana  "  and  ^^  Lizzie  Thompson  "  having  obeyed  the 
laws  of  the  place  then  established,  and  having  acted  in  purauanoe  of 
licenses  given  by  the  officers  in  authority^  were  guilty  of  nothing  for 
which  the  other  party  to  the  civil  war  could  punish  or  molest  Uiem 
afterwards. 

5.  The  laws  and  jurisdiction  of  the  Peruvian  government  were  so** 
pended  at  Iquique  during  the  time  that  place  was  in  possession  of  its 
domestic  enemy,  and  its  resumption  of  possession  gave  it  no  power  to 
punish  American  citizens  for  a  supposed  violation  of  its  laws  whik 
they  were  suspended;  nor  to  make  any  new  law  which  would  have  a 
retroactive  effect. 

6.  The  whole  proceeding  of  the  Peruvian  government  againat  the 
two  vessels  named  was  contrary  to  the  law  of  nations  and  repugnant 
to  the  principles  of  natural  justice. 

I  am,  very  respectfully,  yours,  &c., 

J.  B.  BLACK. 
Hon.  Lewis  Cass, 

Secretary  cf  Slate. 
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let  Session.     K  I  No.  70. 


REPORT 

OF 

THE  SECRETARY  OF  THE  NAVY, 

IN  4NIWKK  TO 

A  reacltUion  of  the  Senate  calling  for  in/artnatton  as  to  the  time  at  which 
each  of  the  veeeda  of  the  navy  were  hUlt^  the  original  coat  thereof  y  tiie 
coat  of  repairs,  ana  their  present  condition,  dtc. 


Jum  11,  1858. — Bead ;  motion  to  print  referred  to  the  Committee  on  Printing; 
Juni  12,  1858. — ^Beport  in  fiiyor  of  printing  submitted,  considered,  and  agreed  to. 


Navt  Dbpartubnt, 

June  n,  1868. 
8iK :  I  have  the  honor  to  acknowledge  the  receipt  of  the  resolation 
of  the  Senate  of  May  27,  1858,  directing  the  Secretary  of  the  Navy  to 
^'  inform  the  Senate  the  time  at  which  each  of  the  vessels  of  the  navy 
were  hnilt,  and  the  original  cost  thereof,  and  the  amount  and  time  of 
the  repairs  on  each,  exceeding  five  thousand  dollars  at  one  time ;  also 
the  present  condition  of  each  as  to  competency  for  service,  and  where 
the  same  now  are ;"  and  to  transmit  herewith  a  statement  prepared 
by  the  Bureau  of  Construction,  Equipment  and  Repair,  of  this  de- 
partment, which  ftirnishes,  as  far  as  snown  by  the  records,  the  infor- 
mation called  for  by  the  resolution. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

ISAAC  TOUCEY. 
Hon.  John  C.  Brbckinkidob, 

President  of  the  Senate. 


Navy  Dkpartkbnt, 
Bureau  of  Construction,  dkc.,  June  10,  1858. 
Sib  :  In  compliance  with  the  endorsement  on  the  resolution  of  the 
Senate  of  the  27th  May,  requiring  the  cost  and  time  of  the  repairs  of 
the  vessels  of  the  navy,  &c.,  I  have  the  honor  herewith  to  enclose  a 
report  of  the  same,  as  far  as  shown  by  the  records  of  this  bureau. 
In  some  cases  complete  returns  of  the  repairs  have  not  yet  been  for- 
warded, and  in  others  the  ships  are  now  undergoing  repairs. 
The  resolution  referred  to  is  herewith  returned. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

JOHN  LENTHALL, 

Chief  of  the  Bureau. 
Hon.  Isaac  Toucbt, 

Secretary  of  the  Navy. 
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lat  SeuioH.     <  i    No.  71. 


REPORT 

OF  TBI 

SECRETARY  OF  THE  TREASURY, 


ni  Aiiwm  TO 


A  reachUion  of  the  Senate  calling  for  information  in  rdaiUm  to  the  feee 
or  chargee  (hat  the  connd  general  for  Oamada  ie  authorised  to  make 
and  receive  on  goods  or  artidee  imported  itUo  the  United  States  from 
Canada. 


JuvB  11, 1858. — ^Read.    Motion  to  print  refemd  to  the  Committee  on  Printing. 
Jumrn  19, 1858.^Report  in  fitver  of  printing  rabmitted,  coniiderBd,  and  egieed  to. 


Tkbasurt  Dbpartmbnt, 

June  10^  1868. 

Sir  :  In  reply  to  the  resolution  adopted  by  the  Senate  on  the  2d 
inBtant  in  the  following  terms : 

'^  BeacXvedy  That  the  Secretary  of  the  Treasury  be  directed  to  oom- 
mnnicate  to  the  Senate  what  fees  or  charges  the  consul  general  for 
Canada  is  authorized  to  make  or  reoeiye  on  goods  or  articles  imported 
into  the  United  States  from  Canada,  under  what  law  said  fee  or  charge 
is  made,  the  annual  amount  thereof,  and  how  the  same  is  disposed 
of"— 

I  haye  the  honor  to  transmit  herewith  the  report  of  the  First  Comp* 
troUer,  of  the  9th  instant,  containing  the  information  called  for. 
Very  respectfully,  your  obedient  seryant, 

HOWELL  COBB, 

Secretary  of  the  Treasury. 
Hon.  John  C.  Brhckdirii>08, 

Vice  President  qfOie  United  States,  and  President  of  the  Senate. 


Treasurt  Departmsnt, 
Comptroller's  Office,  June  9, 1868. 
Sir:  I  haye  the  honor  to  acknowledsce  the  reference  to  this  o£G[ce 
for  report  of  Senate  resolution  of  June  2,  1858,  calling  for  informa- 
tion in  regard  to  the  fees  or  charges  that  "  the  consul  general  for  Can- 
ada is  authorized  to  make  and  receiye  on  goods  or  articles  imported 

Digitized  by  VjOOQIC 
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into  the  United  States  from  Canada,  under  what  authority  the  charge 
is  made,  the  annual  amount  thereof,  and  how  the  same  is  disposed 
of." 
The  accounts  of  the  consul  general  for  the  British  North  American 

Jrovinces,  which  have  been  adjusted  at  this  office  to  the  31st  Hardi, 
858,  do  not  disclose  that  he  has  received  any  fees,  or  made  any 
charges  on  goods  imported  from  Canada,  other  than  the  usual  author* 
ised  fees  for  affidavits  and  certificates  to  invoices. 

Under  the  provisions  of  the  act  of  March  1,  1823,  invoiccB  of  all 
imported  goods  subject  to  od  valorem  duty,  belonging  to  non-resi- 
dents^ must  be  sworn  to  and  verified  by  consular  certificates.  The 
currency  in  which  the  invoices  are  made  out  must  also  be  certified 
by  the  consul.  For  these  certificates  the  consul  general  was  entitled 
to  charge  a  fee  of  |2  each,  according  to  the  tariff  of  fees  prescribed 
by  the  Jrresident  under  the  act  of  March  1,  1855,  and  at  the  same 
rate  under  the  act  of  August  18,  1866. 

The  Canadian  consul  general  has  the  additional  duty  of  taking 
affidavits  and  certifying  to  the  place  of  growth  or  production  of  afl 
importations  of  soods  made  duty  free  by  the  reciprocity  tieaty  of 
1864 ;  for  each  of  which  certificates,  including  oath,  he  is  authorised 
to  charge  a  fee  of  $2. 

The  fees  which  consular  officers  are  authorized  to  collect  for  thdr 
official  services  must  be  accounted  for  quarterly,  and  their  amount 
applied  towards  the  payment  of  their  salaries. 

The  following  is  a  list  of  the  amounts  and  character  of  all  the  fees 
received  and  returned  for  official  services  by  Mr.  Andrews,  late  consol 
general,  Mr.  Moor,  his  successor,  and  their  respective  vice  consuls 
general,  Messrs.  Pemberton  and  Dorwin,  from  Ist  July,  1855,  to  Slst 
March,  1858,  as  shown  by  their  accounts  on  file  in  the  Begister's 
office,  per  Fifth  Auditor's  reports,  numbered  16,876,  16,200, 16,201, 
17,021, 17,022,  and  17,194: 

For  discharging  and  shipping  seamen $274  00 

For  tonnage  fees 246  89 

For  authenticating  copies  of  documents 12  09 

For  authenticating  signatures 4  00 

For  certificates  to  invoices  and  landing  of  goods 103  00 

Total 639  89 


I  am,  sir,  very  respectfdlly,  your  obedient  servant, 

W.  MEDILL,  OamptnUer. 
Hon.  Howell  Cobb, 

Secretary  of  the  li'easwry. 

The  resolution  is  herewith  returned,  as  requested. 
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lii  Session.     )  ^    No.  72. 


MESSAGE 

OF 

THE  PRESIDENT  OP  THE  UNITED  STATES, 

A  resolution  of  the  Senate  receding  the  Isthmus  of  Tehuantepec, 


JuifE  11,  1868. — Head.     Motion  to  print  referred  to  the  Committee  on  Printing. 
Juiw  12,  1868. — Report  in  favor  of  printing  submitted,  considered,  and  agreed  to. 


To  the  Senate  of  the  United  States : 

In  answer  to  the  resolution  of  the  Senate  of  the  19th  ultimo,  re- 
specting the  Isthmus  of  Tehuantepec,  I  transmit  herewith  a  report 
from  the  Secretary  of  State,  with  the  documents  hy  which  it  is  accom- 
panied, together  with  the  copy  of  a  letter  from  the  Postmaster  Gen- 
eral of  the  24th  ultimo  to  the  Department  of  State. 

JAMES  BUCHANAN. 

Washington,  June  11,  1858. 


Departmbnt  op  State, 
Washington,  June  11,  1858. 

The  Secretary  of  State,  to  whom  was  referred  that  branch  of  the  - 
resolution  of  the  Senate  of  the  19th  ultimo,  requesting  the  President 
*'to  inform  the  Senate  whether  any  efforts  have  been  made  or  au- 
thorized by  the  executive  department,  or  any  officer  thereof,  to  induce 
the  government  of  Mexico  to  annul  or  impair  the  grant  of  February 
6, 1853,  for  the  construction  of  a  plank  road  and  railroad  across  the 
isthmus  of  Tehuantepec,  as  recognized  in  the  treaty  published  at 
Washington,  on  the  30th  of  June,  1854,  and  to  obtain  a  new  grant 
of  the  same,  or  like  character,  for  other  parties ;  and^  if  so,  that  he 
commnnicate  th^  names  of  those  parties,  together  with-  the  terms, 
conditions,  and  considerations  of  the  grant,  and  all  the  correspondence 
connected  therewith,"  han  the  honor  to  lay  before  the  President  the 
papers  mentioned  in  the  list  subjoined. 
Respectfully  submitted, 

LEWIS  CA?S. 

The  PlUBSIDENT. 
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List  of  documents. 

1.  Mr.  Letcher  to  Mr.  Webster,  (extract,)  April  25,  1852. 

2.  Same  to  same,  (extract— enclosures,)  no  date. 

3.  Mr.  Rich  to  same,  (extract,)  August  31,  1852. 

4.  Mr.  Conrad  to  Mr.  Conkling,  (extract,)  October  14,  1852. 

5.  Mr.  Conkling  to  Mr.  Everett,  (extract,)  November  23,  1852. 

6.  Same  to  same,  (extract,)  February  2,  1853. 

7.  Same  to  same,  (extract,)  same  date. 

8.  Same  to  same,  (extracts,)  February  3,  1853. 

9.  Same  to  same,  ^extract — enclosures,)  February  6,  1853. 

10.  Same  to  same,  (extract — enclosures,)  February  22,  1853. 

11.  Mr.  Hargous  to  Mr.  Marcy,  May  7,  1853. 

12.  Mr.  Conkling  to  same,  (extract,)  May  14,  1853. 

13.  Mr.  Marcy  to  Mr,  Gadsden,  (extract,)  July  15,  1853. 

14.  Mr.  Gadsden  to  Mr.  Marcy,  (extract— enclosure,)  April  5, 1856. 

15.  Mr.  Hargous  to  same,  April  21,  1856. 

16.  Mr.  Marcy  to  Mr.  Forsyth,  (extract,)  August  16,  1856. 

17.  Mr.  Forsyth  to  Mr.  Marcy,  (enclosure,)  November  15,  1856. 

18.  Mr.  Cass  to  Mr.  Forsyth,  (enclosure,)  tfuly  17,  1856. 

19.  Mr.  Forsyth  to  Mr.  Cass^  (extracts — enclosures,)  September 
•15,  1856. 


Mr.  Letcher  to  Mr.  Webster. 

[Extract.] 

No.  5.]  Legation  of  the  United  States  of  America, 

Mexico,  April  25,  1852. 
Sir  :  Since  the  rejection  of  the  Tehuantepec  treaty  I  have  held  no 
intercourse  with  the  minister  of  foreign  relations.  I  am  satisfied, 
however,  that  the  administration  and  congress  are  anxious  to  escape 
from  the  consequences  of  the  act  which  they  have  perpetrated,  and 
that  they  will  adopt  some  plan  of  legislation  by  which  the  right  <rf 
way  will  be  granted.  I  think  I  may  say  they  are  determined  on  this 
-course. 

The  first  plan  proposed  in  congress  was  to  grant  to  a  Mexictti 
•company  the  right  to  construct  a  way  of  communication.  The  stock 
was  to  be  divided  into  shares  of  $1,000  each.  This  company  was  to 
be  under  the  control  of  the  government.  The  second  proposition  wss 
to  authorize  the  president  to  make  a  contract  with  any  company  for 
the  construction  of  the  way  of  communication. 

The  first  scheme  was  withdrawn,  and  the  second  did  not  reoeive  i 
moment's  consideration. 

The  president  then  advised  the  congress,  in  secret  session,  through 
his  minister,  to  take  the  entire  control  of  the  subject,  promising  tooo- 
operate  in  any  contract  which  they  might  adopt.     In  conaequenoe  of 
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this  communication,  the  proposals  of  Mr.  Sloo,  an  American  citissen, 
were  introduced,  which  have  been  received,  as  I  have  been  informed, 
with  considerable  favor,  t  have  tbe  honor,  herewith,  to  transmit  a 
copy  of  the  proposition  of  Mr.  Sloo. 

It  was  stated  in  congress,  and  confirmed  by  the  administration^  that 
all  the  requisitions  in  regard  to  Tehuantepec  contained  in  the  annual 
message  of  the  President  of  the  United  States  should  be  complied  with ;. 
and  that  if  Mexico  should  be  coerced  to  do  more  by  the  strong  arm  of 
power,  the  responsibility- of  the  consequences  would  not  then  rest  upon 
her.        «««4t***4t*«« 

I  have  the  honor  to  be,  sir,  your  obediept  servant, 

R.  P.  LETCHER. 
Hon.  Daxiel  Webster, 

Secretary  of  StcUe. 


[Tranalalion.] 

The  undersigned,  A.  G.  Sloo,  in  view  of  the  great  existing  necessity 
for  establishing  an  interoceanic  communication  between  the  Atlantic 
and  Pacific  waters  by  the  Isthmus  of  Tehuantepec,  asks  of  the  Mexi* 
can  republic,  for  himself  and  his  associates,  a  privilege  upon  the  follow- 
ing bases : 

Article  1.  The  communication  through  the  Isthmus  of  Tehuante- 
pec shall  be  opened,  in  the  first  place,  by  means  of  a  wagon  road,  con- 
structed either  of  wood  or  of  stone,  and  when  the  wants  of  travellers 
or  the  transportation  of  goods  require  it  there  shall  either  be  built  a 
railway  or  a  canal. 

Article  2.  When  the  road  shall  be  passable,  its  transit  must  be 
considered  as  neutral  and  common  to  all  nations  that  are  at  peace  with 
Mexico. 

Article  3.  The  execution  of  the  work  shall  be  on  account  of  A.  G. 
Sloo  and  his  associates,  who  will  enjoy  the  exclusive  privilege  for  a 
period  of  forty  years  after  the  road  shall  have  been  completed. 

Article  4.  The  construction  of  the  plank  or  stone  road  shall  be 
commenced  within  a  year,  counting  from  the  date  of  the  privilege,  and 
completed  in  as  short  a  space  of  time  as  possible. 

Article  5.  There  shall  be  granted  to  the  contracting  company  one 
league  of  land  on  each  side  of  the  line  of  communication,  with  the 
liberty  to  take  from  any  of  the  lands  belonging  to  the  republic  such 
timber,  stone,  limestone,  or  other  materials,  as  may  be  required  for 
the  construction  of  said  road.  In  case  the  lands  to  the  extent  of  one 
league  on  each  side  of  the  line  should  belong  to  private  individuals, 
the  latter  shall  be  indemnified,  agreeably  to  the  provision  of  the 
Mexican  constitution. 

Article  6.  The  transit  duties  which  may  be  fixed  upon  goods  or 
passengers  shall  go  to  the  contractors  for  the  period  of  forty  years,  at 
the  end  of  which,  all  such  duties  shall  belong  to  the  Mexican  govern- 
ment. 

Article  7.   Two-fifths  of  the  net  produce  of  the  tolls  or  transit 
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duties  upon  goods  and  passengers  shall^  for  the  period  of  forty  years, 
belong  to  the  government  of  Mexico,  and  the  same  shall  be  paid  to  it 
every  six  months  or  annually.  For  the  period  of  forty  years  after  the 
road  has  become  the  property  of  the  government  the  latter  shall  pay 
to  the  contractors  the  same  two-fifths  of  the  net  produce. 

Article  8.  The  Mexican  government,  as  well  as  the  contractore, 
may  each  respectively  appoint  agents,  superintendents,  and  mediators, 
(interventores,)  to  see  that  the  revenue  of  the  roads  is  puActoally  col- 
lected. 

ARTicnB  9.  The  exclusive  right  of  navigating  the  river  Coatzacoal- 
cos  shall  form  part  of  the  privilege  for  opening  the  way  of  communi- 
cation. 

Article  10.  The  following  articles  shall  be  exempt  from  duties, 
viz :  timber,  screw  pins,  canvas  and  iron  hoops,  worked  stone  and 
wooden  houses,  as  well  as  such  provisions  as.  in  the  opinion  of  the 
collector  of  customs,  shall  be  deemed  necessary  for  the  exclusive  sup- 
port of  the  laborers  employed  in  the  construction  of  the  road. 

Article  11.  All  steam  vessels  employed  in  carrying  the  mail  and 
passengers  exclusively  shall  be  exempt  from  tonnage  duties. 

Article  12.  The  Mexican  government  shall  not  be  at  liberty  to  im- 
pose more  transit  duties  during  the  existence  of  the  privilege  than 
such  as  may  be  established  by  consent  of  the  company,  without  any 
injury  accruing  to  the  capital  which  may  be  employed  in  the  republic, 
either  directly  or  indirectly. 

Article  13.  The  government  shall  open  at  each  extremity  of  the 
Isthmus  such  ports  as  it  may  deem  suitable  to  the  interests  of  the 
public  treasury,  and  shall  locate  at  every  point  where  it  thinks  it  ex- 
pedient to  do  so  custom-house  officers,  and  such  guards  of  safety  as  it 
may  consider  necessary  for  the  protection  of  the  revenue  and  the 
security  of  the  interests  of  the  nation. 

Article  14.  The  government  shall  pledge  itself  to  protect  the  oom- 
pany  in  the  peaceful  prosecution  of  tne  work,  and  guaranty  to  the 
latter  quiet  and  undisturbed  possession  of  the  same  during  the  whole 
term  of  the  privilege,  at  the  expiration  of  which  the  route,  in  the  con- 
dition in  which  it  may  then  be  found,  its  interests,  stations,  and  ail 
that  properly  belongs  to  the  same,  shall  become  the  property  of  the 
Mexican  republic. 

Article  15.  All  differ ences  which  may  arise  between  the  govern- 
ment and  the  contractors  shall  be  adjusted  by  the  supreme  court  of 
justice. 

Article  16.  Mexico  shall  preserve  sovereign  jurisdiction  over  all 
the  territory  across  which  the  communication  mav  be  established ;  and 
this  territory  can  neither  be  sold  nor  transferred,  nor  pledged  away, 
either  whole  or  in  part,  to  any  foreign  nation. 

Article  17.  Should  the  contractors  think  proper  to  establish  colonies 
of  foreign  families,  they  will  have  to  subject  themselves  to  the  existing 
laws  of  the  republic  which  g.  vern  the* matter,  or  to  those  which  may 
be  enacted  in  future  by  the  general  congress. 

RAMON  ARISTA, 
MANUEL  PAYNO. 

Mexico,  AprU  23,  1852. 
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Mr.  Letcher  to  Mr.  Webster. 

[Extract.  1 

No.  8]  Legation  of  thb  U.  S.  of  Ambrica, 

Mexico,  — — ,         . 

Sir:      *  *  *  *.*  *  *  * 

CoDgreas  adjourned  sine  die  on  the  night  of  the  2l8t  instant,  having 
passed  a  hill  authorizing  the  government  to  make  a  contract,  suhject 
to  their  approval,  with  some  company,  giving  Mexican  citizens  the 
preference,  to  open  a  way  of  communication  between  the  two  oceans 
across  the  Isthmus  of  Tehuantepec. 

A  copy  of  the  bill,  as  it  passed,  marked  No.  3,  is  herewith  enclosed. 

I  enclose  also  copies  of  a  memorial  and  proposals  to  undertake  the 
work,  made  in  behalf  of  Col.  Sloo,  an  American  citizen,  by  his  agents, 
all  of  whom  are  Mexican  citizens. — (Marked  No.  4.) 

It  is  said  that  the  government  will  probably  close  the  contract  upon 
the  terms  specified  in  the  proposals.  But  upon  this  subject  I  do  not 
pretend  to  be  accurately  informed,  as  I  have  constantly  refused,  since 
the  rejection  of  the  treaty,  to  hold  any  conversation  with  Mr.  Ramirez, 
or  any  one  else,  in  regard  to  any  now  scheme. 

I  have  maintained  the  same  ground  I  occupied  when  the  treaty  was 
rejected,  without  giving  up  one  inch.  ' 

I  am  told  there  is  a  secret  article,  which  is  to  form  a  part  of  the 
contract,  in  case  it  goes  into  effect,  binding  Col.  Sloo  to  stand  between 
Mexico  and  the  New  Orleans  company,  and  to  pay  all  just  claims 
which  that  company  may  have  against  Mexico,  growing  out  of  the 
rejection  of  the  treaty.     I  may  not  be  accurately  advised,  but  such  is 

said  to  be  the  purport  of  the  article. 

********* 

I  have  the  honor  to  be,  sirj  your  obedient  servant, 

R.  P.  LETCHER. 
Hon.  Daniel  Webstee, 

Secretary  of  State. 


[TraDslation.] 

The  most  excellent  the  president  of  the  republic  has  been  pleased  to 
addressto  me  the  following  decree: 

"Mariano  Arista,  president  of  the  United  Mexican  States,  to  the 
inhabitants  of  the  republic,  know  ye  that  the  general  congress  has  de- 
creed as  follows: 

"Article  1.  The  government  shall  enter  into  a  contract,  or  shall 
promote  the  formation  of  a  company  of  native  citizens,  who  shall,  in 
bot'i  cases,  be  preferred  to  foreigners,  or  of  both  natives  and  foreigners, 
for  the  purpose  of  opening,  by  canal,  railroad,  or  wagon  road,  a  way 
of  comnaunication  between  the  Atlantic  and  Pacific  oceans  by  the 
Isthmus  of  Tehuantepec.  The  government  shall  not  execute  the  con- 
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tract  which  it  may  make  until  the  same  shall  have  been  first  approved 
by  the  general  congress. 

'*  Article  2.  The  government,  in  order,  to  make  use  of  the  power 
granted  to  it  in  the  preceding  article,  shall  be  subject  to  the  following 
conditions : 

*<  1st.  That  the  contract  which  is  entered  into  shall  not  contain  any 
clause  which,  through  the  rights  it  grants,  may  countenaooe  reclama- 
tions of  foreign  governments  against  the  republic,  or  impair,  in  aay 
respect^  the  full  and  speedy  exercise  of  its  sovereignty  in  the  said 
Isthmus  of  Tehuantepec. 

/'  2d.  That,  in  order  to  lend  to  the  undertaking  the  most  efficient 
arid  constant  protection,  the  government  may  be  one  of  the  copartners. 

*^3d.  That  the  interoceanic  communication  by  thu  Isthmus  shall 
be  free  and  open  to  all  the  nations  of  the  globe. 

''  4th.  That,  in  order  to  render  firm  and  perpetual  the  advantages 
of  the  communication,  the  government  may  negotiate  with  those 
powers  which  are  allied  to  the  republic  by  treaty,  for  the  express 
recognition  of  neutrality  of  the  passage  by  the  Isthmus  in  case  of  war. 

"MARIANO  YASEZ, 
*  *  President  of  the  Chamber  of  DepuiitM. 
"  GABRIEL  8AGAZETA, 

''  Preaident  of  the  Senate. 
"  FRANCISCO  ENCISCO, 

"  Deputy  Secretary. 
"GER6NIM0  ELIZONDO, 

"  Senator  Secretary. 

"Wherefore,  I  order  it  to  be  printed,  published,  circulated,  and 
given  due  fulfilment. 

"Palace  of  the  national  government  at  Mexico,  May  14, 1852. 

"MARIANO  ARISTA. 
"  To  Don  Josfe  F.  Rajcrbz." 

And  I  communicate  it  to  you  for  your  knowledge  and  ooneequent 
purposes. 

God  and  liberty.     Mexico,  May  15,  1852. 

RAMIREZ. 


[TranslatioD.] 

The  law  which  empowers  the  government  to  enter  into  a  contract 
or  to  promote  the  formation  of  a  company,  native,  foreign,  or  mixed, 
for  the  purpose  of  opening,  by  canal,  railroad,  or  wagon  road,  a  way 
of  communication  between  the  Atlantic  and  Pacific  oceans  by  the 
Isthmus  of  Tehuantepec,  having  been  published,  we,  the  subscribers, 
have  drawn  up  the  proposals  which  we  enclose  to  your  excellency,  and 
trust  that  you  will  examine  them  and  take  them  into  consideration. 

We  have  preferred  to  form  a  mixed  company  rather  than  one  en- 
tirely Mexican,  because  we  think  that  this  will  render  the  work  more 
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practicable;  there  will  be  more  capital  inyested  in  it;  a  greater  num- 
ber of  interests  will  work  in  its  favor ;  and  the  enterprise  will  go 
forward  with  more  rapidity  and  perfection  to  its  completion.  To  limit 
ourselves  solely  to  what  the  country  itself  can  give,  in  view  of  its 
present  resources  and  circumstances,  would,  in  our  opinion,  be  to  de- 
prive ourselves  of  many  efficacious  means  of  realizing  our  idea,  and 
perhaps  to  condemn  ourselves  to  never  seeing  it  realized. 

The  conditions  which  our  proposition  contains  are  entirely  harmo- 
nious with  the  law^  and  no  one  who  considers  them  impartially  will 
fail  to  acknowledge  the  advantages  which  they  offer  to  the  nation. 
The  nation  accords  to  the  undertaking  the  plenitude  of  its  sovereignty ; 
it  possesses  for  a  certain  time  a  part  of  its  profits  ;  the  absolute  prop- 
erty finally  remains  with  it;  and  the  foreign  stockholders  renounce 
every  right  or  pretension  which  is  not  equally  granted  to  Mexicans. 

It  would  have  been  easy  to  form  a  company  entirely  Mexican  in 
name,  and  to  have  its  shares  afterwards  pass  to  foreigners,  thus  en- 
abling a  mixed  enterprise,  or  one  entirely  foreign,  to  appear  to  be 
altogether  Mexican,  and  to  obtain  rights  in  preference  to  any  other 
company;  but  such  a  course  not  being  proper  we  abstained  from  fol- 
lowing it,  being  persuaded  that  the  truth  must  manifest  itself  at  all 
events.  We  will  not  omit  to  make  here  one  observation,  which  is, 
that  when  a  company  is  onc^  organized,  the  transfer  of  its  stock  from 
one  set  of  hands  to  another  indiscriminately  cannot  be  prevented,  and 
that  what  was  purely  Mexican  at  its  origin  may  become  mixed  or 
foreign  afterwards.  In  order  to  reach  such  an  end,  it  would  be  neces- 
sary to  provide  that,  when  the  shares  were  all  taken  by  citizens  of  the 
republic,  in  no  case  could  they  be  transferred  to  any  one  unless  he  had 
the  same  qualities — a  prevention  which  it  would  be  impossible  to  carry 
into  effect,  both  because  it  would  be  an  attack  on  property,  and  be- 
cause it  would  occasion  great  obstructions  in  the  common  order  of  civil 
affairs. 

Your  excellency  will  be  pleased  to  receive  this  proposition,  and  to 
report  the  same  to  the  most  excellent  the  president.  We  do  not  doubt 
that,  upon  a  careful  examination  of  it,  it  will  obtain  his  respectaoie 
approval  as  well  as  that  of  the  august  chambers.  If  so,  he  will  share 
with  us  the  satisfaction  of  having  promoted  a  work  of  benefit  to  the 
world,  and  of  advantage  and  honor  to  Mexico ;  we  being  subject,  in 
all  respects,  to  its  laws,  and  in  perfect  agreement  with  its  supreme 
authorities. 

We  proffer  to  your  excellency  the  assurances  of  our  high  considera- 
tion. 

God  and  liberty.     Mexico,  March  15,  1862. 

MANUEL  PAYNO, 
RAMON  OLARTE, 

Agents  far  A.  G.  8loo. 
JOAQUIN  PESADO, 
FRANCISCO  ARANGOIZ. 
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[TnuislBtlon.] 


Contract  entered  into  hetvieen  the  supreme  government  of  the  repuUie^  (f 
the  one  part,  and  Joaquim  Pesado  and  Francisco  Arangoiz,  reprt- 
sentatives  of  a  Mexican  company,  and  Itanum  Oiarie  cmd  Mam^d 
PaynOy  agents  of  A.  O.  Sloo^  of  the  other  part,  for  the  opening  and 
construction  of  a  way  of  communication  bettceen  the  waters  <^  the  GuU 
of  Mexico  and  those  of  the  Pacific  ocean,  by  the  Isthmus  of  Tehnctniepdc. 

Article  1.  The  contractors  bind  themselves  to  carry  into  effect  the 
way  of  communication^  making  it  by  water  as  far  as  possible,  and 
constructing  from  such  point  the  roads  which  will  be  mentioned  in 
article  13. 

Article  2.  The  government  grants  to  the  contractors  and  to  their 
associates  the  exclusive  privilege  of  navigating  the  river  Goatzacoaloos 
for  the  whole  time  estaolished  by  the  present  contract ;  but  all  the 
inhabitants  and  owners  of  lands  and  other  property  sitaated  on  the 
bank  of  the  river  can  import  such  articles  as  they  need,  and  export 
their  agricultural  or  manufactured  products,  in  vessels  of  Mexican 
construction. 

Article  3.  It  also  grants  to  the  contractors  and  their  partners,  by 
way  of  donation,  a  strip  of  land,  one  league  wide,  on  each  side  of  the 
road  which  is  opened,  if  the  lands  should  be  of  the  public  domain ; 
but  if  they  should  belong  to  private  persons,  only  the  ground  neces- 
sary shall  be  taken,  its  owners  being  indemnified  according  to  law. 

Article  4.  The  contractors  may  take,  gratis,  from  the  lands  of  the 
public  domain  any  material  which  may  be  necessary  for  the  odq- 
struction  of  the  road  or  of  its  appurtenances,  and  for  its  preservation. 

Ariiclb  6.  Such  materials  can  also  be  taken  from  the  grounds  of 
private  persons,  but  on  indemnifying  the  owners,  in  conformity  to 
article  112  of  the  constitution. 

Article  6.  During  the  time  that  this  contract  lasts,  the  contractors 
shall  enjoy  the  exclusive  privilege  of  transportation  by  the  way  of 
communication,  and,  consequently,  can  collect  tolls,  transit  duties, 
and  storage,  and  any  other  charges  for  carrying  merchandise,  or  the 
prices  of  passage,  agreeably  to  the  tariff  which  shall  be  approved  by 
the  government ;  and  the  government  cannot  exact  an  impost  or  con* 
tribution  of  any  kind,  either  on  the  transit  of  merchandise,  on  pas- 
sengers, or  on  the  capital  invested  in  the  undertaking. 

Article  7.  The  government  exempts  from  tonnage  duty  the  com- 
pany's steam  vessels,  which,  sailing  under  the  Mexican  flag,  may  be 
appointed  to  convey  correspondence  and  merchandise  in  transit. 

Article  8.  The  company  can  import,  free  of  duties,  the  materials 
and  implements  necessary  for  the  construction  and  preservation  of  the 
road  and  its  appurtenances,  previously  obtaining  the  permission  of  the 
government,  through  its  inspector,  with  a  memorandum  of  the  articles 
which  it  is  proposed  to  import.  In  can  also  introduce,  upon  the  same 
conditions,  goods  which  cannot  be  obtained  on  the  Isthmus,  and  which 
may  be  needed  by  the  laborers  and  persons  employed  in  the  labors  of 
the  road,  for  their  subsistence  and  clothing. 
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ARTictB9.  The  liberty  granted  to  the  company  for  the  trans- 
portation of  merchandise  shall  be  subject  to  the  regulations  which  the 
goyernment  may  prescribe,  it  being  understood  that  with  such  liberty 
18  not  granted  that  of  selling  the  merchandise  at  any  point  on  the 
Isthmus. 

Article  10.  The  government  shall  open  the  navigable  and  coast- 
Ynse  ports  which  may  be  necessary  for  the  better  service  of  the  way  of 
communication,  which  ports  are  to  be  selected  by  the  contractors. 

Article  11.  The  privileges  which  the  government  grants  shall  be 
valid  and  exclusive  for  the  contractors  and  their  partners  during  the 
'whole  time  that  the  contract  lasts. 

Article  J  2.  The  government  will  protect,  with  its  whole  power, 
the  prosecution,  preservation,  and  security  of  the  works. 

Article  13.  The  contractors  bind  themselves  to  commence  a  plank 
road  from  the  point  at  which  the  river  Goatzacoalcos  may  not  be  navi- 
gable, and  leading  towards  the  Pacific,  within  the  year  at  which  the 
present  contract  is  dated,  and  to  finish  such  plank  road  within  three 
years  from  its  commencement;  to  commence  the  construction  of  a 
railroad  within  a  year  from  this  last  date,  and  to  finish  said  railroad 
in  six  years  after  ;  it  being  requisite  in  both  cases  that  the  contractors 
shall  give  seasonable  notice  to  the  government  of  the  works  having 
been  commenced  and  of  their  having  been  finished. 

Article  14.  If  the  company  should  not  comply  with  the  obligations 
imposed  by  the  preceding  article  within  the  periods  prescribed,  it  shall 
lose  its  privilege,  and  the  works  which  shall  have  been  commenced, 
the  accumulations  of  materials,  implements,  machines,  and  any  other 
ntensils  which  may  have  been  gathered  on  its  territory,  shall  inure  to 
the  benefit  of  the  nation  without  indemnity  therefor^  aod  the  company 
shall,  moreover,  incur  a  fine  of  two  hundred  thousand  dollars,  which  it 
guaranties  in  conformity  to  what  is  prescribed  in  article  24  ;  but  the 
periods  mentioned  shall  be  suitably  extended  in  case  of  war,  pestilence, 
shipwreck,  or  of  the  occurence  of  any  other  fortuitous  event. 

Article  15.  The  company  also  binds  itself  to  construct  the  wharves 
and  docks  which  may  be  necessary  for  the  service  of  the  way  of  com- 
munication at  the  ports  which  are  newly  established  at  the  extremi- 
ties of  the  road. 

Article  16.  The  company  binds  itself  to  establish  a  line  of  steamers, 
under  the  Mexican  flag^  conformably  to  the  laws  of  the  country,  to 
run  from  Vera  Cruz  to  the  point  at  which  the  river  Goatzacoalcos  may 
not  be  navigable,  and  from  which  the  road  or  railway  is  to  start. 

Article  17.  The  company  binds  itself  to  convey,  free  of  expense, 
the  correspondence  which  may  come  for  any  point  of  Mexico,  and  that 
which  is  sent  thence  to  other  points  where  its  steamers  may  touch,  re- 
ceiving and  delivering  it  with  the  customary  formalities ;  in  like 
manner,  it  will  convey  all  goods  and  articles  which  may  be  the 
property  of  the  government  at  half  of  the  tariff  rates.  Likewise,  it 
will  convey  without  any  charge,  going  and  returning,  the  officers, 
troops,  employes,  or  agents  of  the  general  government  or  of  the  States. 
The  metals  and  agricultural  and  manufacturing  products  of  the  re- 
public will  be  conveyed  at  25  per  cent,  less  than  the  tai  iff  price,  and  its 
citizens  at  20  per  cent,  less. 
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Article  18.  The  company  will  exert  itself  to  have  the  Pacific 
I'teamers  continue  making  Acapnlco  their  depository  of  atooe  coal, 
and  it  binds  itself  to  examine,  as  soon  as  possible,  the  ooal  mines  in 
the  State  of  Guerrero,  with  a  view  of  working  them  by  means  of  con- 
tracts with  their  respective  owners. 

Arttclb  19  For  forty  years,  reckoning  from  the  day  on  which  the 
tariff  mentioned  in  article  6  goes  into  execution,  the  Mexican  govern- 
ment shall  annually  receive  forty-five  per  cent,  of  the  net  receipts  of 
the  road,  and  for  forty  years  more,  reckoning  from  the  conclusion  of 
the  first  forty,  the  government  shall  annually  receive  sixty  per  cent. 
of  the  net  revenues  of  the  road,  and  for  both  periods  the  privileges 
granted  shall  be  valid  and  exclusive,  and  cannot  be  changed,  except 
by  mutual  consent ;  and  at  the  end  of  that  time  the  Mexican  govern- 
ment shall  enter  into  full  and  absolute  possession  of  the  road,  with  all 
its  trains,  implements,  and  appurtenances,  on  the  footing  which  they 
may  have  had  at  the  time  of  their  greatest  augmentation,  it  being 
understood  that  these,  as  well  as  the  road,  are  to  be  delivered  unincum- 
bered and  in  perfectly  serviceable  condition,  the  old  cars,  machines, 
and  utensils  to  be  not  more  than  half  worn,  but  it  is  not  understood 
that  the  vessels  and  steamers  are  to  be  included. 

Article  20.  The  government  and  the  company,  each  in  its  own  be- 
half, can  appoint  comptrollers  in  proportion  to  the  interesta  they  re- 
spectively represent,  in  order  to  supervise,  inspect,  and  explain  the 
accounts  of  the  road  during  the  term  of  their  respective  rights. 

Article  21.  The  company  obligates  itself  to  observe  the  following 
restrictions : 

Ist.  The  company  cannot  build  fortresses  on  the  isthmus,  nor 
organize  military  forces  of  any  kind.  It  shall  not  give  passage  to  any 
armed  force,  either  Mexican  or  foreign,  without  express  authority 
from  the  government. 

2d.  The  company  cannot  establish  colonies  on  the  lands  which  are 
granted,  unless  with  the  consent  of  the  government,  being  subject  to 
the  regulations  which  it  may  prescribe  for  such  case,  and  to  the  gen- 
eral provisions  of  the  laws. 

3d.  The  company  shall  immediately  dismiss  from  its  service  any 
person  who  shall  be  engaged  in  or  who  shall  protect  smuggling,  and 
it  shall  assist  the  government  in  suppressing  it. 

4th.  The  company  will  endeavor  to  have  every  passenger  obeerre 
the  custom-house  laws  of  the  republic. 

Article  22.  The  differences  which  may  arise  between  the  govern* 
ment  and  the  company,  or  any  of  its  copartners,  shall  be  decided,  in 
the  last  resort,  and  upon  final  judgment,  by  the  supreme  court  of 
justice,  in  conformity  to  the  laws ;  but  the  copartners  who  are  for- 
eigners cannot  allege  any  kind  of  right  or  privilege  which  is  not  en- 
joyed by  Mexicans.  In  order  further  to  obviate  any  difficulties  which 
may  arise  on  this  account,  it  is  agreed  that  neither  the  company  nor 
its  members  shall  be  able  to  alienate  the  whole  or  a  part  of  their 
shares  to  any  foreign  government,  and  that  if  they  should  do  so,  they 
will  lose  by  the  very  fact  what  is  alienated,  it  accruing  to  the  shares 
of  the  government  in  the  character  of  a  fine.  Neither  can  they  enter 
into  any  kind  of  contract  or  agreement  with  a  foreign  government  or 
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its  fiubjects  when  the  effect  of  the  contract  entered  into  with  them 
would  be  to  create  a  right  which  would  be  objectionable  or  different 
from  that  expressed  in  this  article. 

Abticlb  23.  The  transit  by  the  way  of  communication  shall  be  free 
for  all  the  inhabitants  of  the  globe  ;  but  the  merchandise  proceeding 
from  countries  which  shall  not  have  recognized  by  treaty  the  neutrality 
of  the  isthmus  shall  pay  25  per  cent,  more  than  the  merchandise  pro- 
ceeding from  the  countries  which  have  entered  into  such  stipulation. 

Abticlb  24.  In  order  to  guaranty  the  execution  of  the  stipulations 
contained  in  this  contract,  the  contractors  will  deposit  $500,000  in  a 
bank  of  the  United  States,  or  will  give  security  for  that  amount,  on 
the  responsibility  of  this  contract,  to  the  satisfaction  of  the  minister 
plenipotentiary  of  Mexico  in  that  republic  ;  it  being  observed  that,  in 
case  of  the  guaranty  going  into  effect,  it  will  be  limited  to  the  amount 
deposited  or  given  as  security,  without  any  further  responsibility  on 
the  part  of  the  copartners. 

Mexico,  May  15,  1852. 


Mr,  Rich  to  Mr.  Webster. 

[Extract.] 

No.  20.]  Legation  op  the  United  States, 

Mexico^  August  31,  1852. 

Sir:  ^%  *  *  *  *  «  « 

The  time  for  receiving  bids  for  the  Tehuantepec  road  has  been  again 
further  postponed  to  the  30th  August,  and  it  is  said  these  postpone- 
ments are  made  for  fear  of  the  United  States,  and  that  this  govern- 
ment is  anxiously  waiting  to  hear  from  the  United  States  to  know 
what  are  the  intentions  of  our  government  in  relation  to  the  Garay 
grant. 

There  were  four  sealed  letters  sent  in  yesterday  for  proposals  for 
opening  the  Tehuantepec  road  ;  the  result  will  not  be  known  for  a 
day  or  two. 

♦  «  *  4e  ♦  « 

I  am,  sir,  with  great  respect,  your  obedient  servant, 

WILLIAM  RICH, 
Charge  d'affaires  ad  int, 
Hon.  Daniel  Webster, 

Secretary  of  Staie^  Washington. 
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Mr.  Conrod  to  Mr.  ConhUng. 

[Extract] 

No.  4.]  Department  op  Siats, 

Washington,  October  14,  1852. 

Sir:  *  *  .     *  *  *  *  * 

A  few  general    instructions  are  all    that  are  necessary  for  jonr 
guidance : 

A  communication  affording  a  cheap  and  rapid  m^eans  of  trans- 
porting passengers  and  merchandise  across  the  Isthmas  of  Tehuant^- 
pec  has  long  been  considered  an  object  of  great  importance  to  the 
commercial  world.     To  the  United  States  in  particular  it  ia  difficnh 
to  estimate  the  value  of  such  a  communication.     Mr.  Trist,  who  was 
first  appointed  commissioner  to  negotiate  a  treaty  of  peace  with  Mex- 
ico, was  authorized  to  offer  a  large  sum  if  she  would  agree  merely  to 
put  our  citizens  and  government  upon  the  same  footing  a«  her  own  in 
regard  to  crossing  the  Isthmus  by  any  communication  then  existing 
or  thereafter  to  be  constructed.     The  proposition  was  rejected  bj 
Mexico,  on  the  ground  that  she  had,  several  years  before,  transferred 
all  her  right  in  regard  to  this  right  of  way  to  one  of  her  own  citizens, 
(a  Mr.  Garay,)  who  had  subsequently  assigned  them  to  British  sub- 
jects.    The  iBritish  subjects  alluded  to  transferred  all  their  rights  to 
the  grant  to  certain  persons,  and  the  same  have  now  passed  to  an 
association  of  American  citizens,  by  whom  it  is  now  held.     This  asso- 
ciation have  taken  measures  to  construct  a  railway  across  the  isthmus. 
With  the  knowledge  and  consent  of  Mexico  a  survey  was  ^ade  for 
that  purpose,  which  resulted  in  the  discovery  of  an  excellent  harbor 
on  the  Pacific,  the  existence  of  which  appears  to  have  been  heretofore 
unknown,  and  the  want  of  which  had  always  been  thought  to  present 
an  insuperable  obstacle  to  the  success  of  the  undertaking.     The  enter- 
prize  was  found  to  be  in  other  respects  of  easier  accomplishment  than 
had  been  supj^osed.     Unwilling,  however,  to  embark  their  capital  in 
this  undertakmg  without  the  guaranty  of  their  own  government,  they 
applied  to  it  for  that  purpose.     Your  predecessor  was  accordingly  in- 
structed to  propose  to  Mexico  a  treaty  on  this  subject.     The  proposal 
was  acceded  to,  and  on  the  22d  day  of  June,  1850,  a  treaty  was  nego- 
tiated, by  which,  among  other  stipulations,  Mexico  virtually  recog- 
nized the  validity  of  the  grant ;  but  the  provisions  containing  tius 
recognition  not  being  as  explicit  as  it  was  desirable  thev  should  be,  it 
was  sent  back  to  Mexico  for  amendment,  without  having  been  sub- 
mitted to  the  Senate.     A  new  convention  was  made,^  which  was  ap- 
proved by  the  Senate  and  ratified  by  the  President  of  the  United 
States,  and  was  returned  to  Mexico  to  receive  the  assent  of  that  gov- 
ernment.    Before  it  was  submitted  to  the  Mexican  congress,  however, 
that  body  adopted  a  decree  by  which  they  declared  a  formal  decree, 
(of  the  Dictator  Salas,)  on  which  the  validity  of  the  original  grant 
depended,  to  be  null  and  void.     The  convention  was  subsequently 
rejected  by  the  same  body.     In  the  mean  time  those  who  were  engaged 
in  making  the  survey  were  compelled^  by  an  order  from  the  Mexican 
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government,  to  leave  the  Isthmus  before  the  survey  was  quite  com- 
pleted. It  is  understood  a  law  has  recently  been  passed  by  the  Mex- 
ican congress  authorizing  the  President  to  contract  for  the  construc- 
tion of  a  road  across  the  Isthmus  with  any  one  who  may  undertake  it. 
The  above  is  a  brief  history  of  this  negotiation.  For  more  minute 
information  on  the  subject  you  are  referred  to  the  correspondence  be- 
tween the  two  governments,  to  be  found  in  the  archives  of  the  lega- 
tion, and  in  a  pamphlet  recently  printed  bv  order  of  the  Senate,  with 
a  copy  of  which  you  have  been  furnished. 

Mexico  having  rejected  the  convention  and  repudiated  the  grant, 
and  having  made  no  proposition  whatever,  either  to  our  minister 
there  or  through  her  representative  here,  this  government  cannot  con- 
sistently, with  a  due  regard  to  its  own  dignity,  make  any  overtures  to 
renew  the  negotiation.  Nevertheless,  this  governmentanxiously  desires 
that  some  arrangement  should  be  made  whereby  the  communication 
across  the  Isthmus  may  be  established,  and  would  listen  to  any  reason- 
able proposition  for  that  purpose.  If,  therefore,  any  such  proposition 
should  be  made,  you  will  receive  and  transmit  it  without  delay.  It 
is  impossible  to  anticipate  what  form  such  a  proposition  may  assume. 
I  would  suggest,  howe^r,  that  this  government  would  advise  the 
holders  of  the  grant  not  to  insist  upon  a  literal  compliance  with  its 
terms,  and  if  there  be  any  clauses  in  it  particularly  obnoxious  to  the 
Mexican  government  or  people,  those  clauses  might  possibly  be  dis- 
pensed with  or  essentially  modified. 

You  will  therefore  endeavor  to  ascertain  what  are  the  real  objections 
to  the  grant,  and  whether  and  how  they  could  be  obviated  or  removed. 
It  is  understood  that  the  grant  of  so  large  a  portion  of  her  territory 
is  very  objectionable  to  that  government.  If  so,  it  might  possibly  be 
exchanged  ibr  some  suitable  equivalent,  such  as  a  prolongation  of  the 
privileges  beyond  the  period  mentioned  in  the  grant.  It  is  possible 
the  pride  of  the  nation  might  be  wounded  by  a  direct  recognition  of 
the  grant.  If  so,  this  difficulty  might  be  obviated  by  a  direct  cession 
of  the  right  of  way  to  the  United  States. 

You  will  bear  in  mind  that  the  great  and  paramount  object  of  this 
government  is  to  obtain  a  right  of  way  across  the  Isthmus.  If  this 
object  can  be  attained  through  the  grant  to  Qaray,  it  would,  in  justice 
to  the  holders  of  that  grant,  prefer  accomplishing  it  in  that  way.  It 
will  in  no  event  do  any  act  to  prejudice  their  rights  against  Mexico, 
growing  out  of  said  grant ;  but,  if  all  the  efforts  of  the  government 
to  obtain  a  recognition  of  the  grant  should  be  unsuccessful,  it  cannot 
permit  the  existence  of  a  right  which  Mexico  refuses  to  recognize,  to 
present  an  insuperable  obstacle  to  the  prosecution  of  an  enterprize  in 
which  the  whole  people  of  the  United  States  are  so  deeply  interested. 
In  case,  therefore,  no  proposition  should  be  made  to  you  based  upon 
the  recognition  of  this  grants  and  you  should  perceive  no  indications 
of  a  favorable  change  in  the  views  or  action  of  tne  government  relative 
thereto,  you  will  cautiously  sotmd  the  government,  with  a  view  to 
ascertain,  if  practicable,  whether  it  would  be  willing^  on  any  and  on 
what  conditions,  to  cede  the  right  of  way  to  the  United  States,  taking 
care,  however,  to  say  nothing  which  may  lead  it  to  infer  that  Congress 
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may  Bot,  as  intimated  by  the  report  of  the  committee  of  the  Seoatej 
determine  to  enforce  the  performance  of  the  grant. 

It  may  be  well  to  state  that  Mexico  has  always  professed  to  be 
anxious  to  open  the  communication,  and  it  is  said  the  President,  by 
virtue  of  the  decree  of  Congress  above  referred  to,  has  recently  adver« 
tised  for  proposals  for  a  contract  for  that  purpose.  *  * 

Supposing;  however,  that  government  to  oe  sincere  in  these  profes- 
sions, it  is  believed  that  jbhe  object  can  never  be  acoomplished  by 
Mexican  capital,  and  that  no  foreign  capitalists  will  embark  in  so 
great  an  undertaking  without  some  other  guaranty  for  the  protection 
of  their  rights  than  the  power  and  good  faith  of  the  Mexican  govern- 
ment. 

♦  ♦♦♦♦♦*# 

C.  M.  CONRAD, 

Acting  Secretary. 

Alfred  Conkling, 

cfec,  dc.y  dc. 


Mr,  ConJding  to  Mr.  Everett. 

[Extract.] 

No.  1.]  Legation  of  the  United  States, 

MexicOf  November  23,  1852. 

gH^  .  *  *  He  4t  Hfc  ♦  4e 

Congress  has  been  in  session  since  the  16th  of  last  month ;  and  ever 
since  about  the  time  of  my  arrival  the  project  of  an  interoceanic  oom* 
munication  across  the  Isthmus  of  Tehuantepec  has  occupied  no  incon- 
siderable share  of  the  attention  both  of  the  executive  and  legislalive 
branches  of  the  government,  as  well  as  of  the  public  at  lar^e. 

After  the  adoption  and  abandonment  in  succession  of  various  inoon- 
sistent  modes  of  deciding  upon  the  proposals  invited  by  the  gov^ii* 
ment  for  executing  this  important  work,  they  have  at  length  been 
formally  opened  and  referred  to  the  chamber  of  depatiee;  bat  it 
having  been  discovered  that  some  of  them  had  been,  in  fact,  made 
known  long  ago^  and  additional  ones  received  from  those  who  pos- 
sessed this  knowledge,  it  has  just  been  decided  to  receive  new  propo- 
sals from  those  who  had  a  right  to  complain  of  this  breach  of  good 
faith,  and  they  are  availing  themselves  of  this  license.  Of  the  means 
resorted  to,  and,  as  it  is  said,  openly  invited  by  the  deputies  to  obtain 
votes,  I  abstain  from  speaking. 

I  have  the  honor  to  be,  very  respectfully,  sir,  your  obedient  servant, 

A.  CONKLING. 

The  honorable  the  Secretary  of  State,  Washington. 
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Mr.  ConTding  to  Mr.  Everett. 

[Extract.] 

No.  14J  Legation  op  ihe  United  States, 

Mexico^  February  2,  1853. 

Sir:  *  *  *     .      *  *  *  *        . 

I  regret  that  the  incessant  agitation,  for  three  months  past,  (in 
itself  a  great  moral  and  political  evil,)  of  the  Tehuantepec  question, 
has 'even  yet  led  to  no  practical  result,  though  it  is  now  confidentially 
said  that  a  contract  for  the  construction  of  a  railroad  across  the 
Isthmus  is  likely  to  he  concluded  in  a  few  days  with  an  American  citi- 
zen named  Sloo,  and  ''  his  associates,"  and  that  I  shall  be  invited  to 
negotiate  with  the  Mexican  government  a  convention  designed  to 
secure  the  successful  prosecution  of  the  work,  and  its  beneficial  use 
when  completed.  Whether  this  expectation  is  to  be  fulfilled  is  a 
question  concerning  which  I  shall  not  hazard  an  opinion.  Should  it 
be  verified,  I  should  regard  it  as  so  great  a  misfortune  to  have  the 
proposed  negotiation  postponed  indefinitely,  on  account  of  the  sup- 
posed want  of  authority  in  our  minister  here  to  entertain  it,  that,  al- 
though my  instructions  on  the  subject  were  not  framed  with  a  view  to 
the  contingency  of  a  new  contract  for  the  execution  of  the  proposed 
work,  and  are  not  therefore  in  terms  applicable  to  such  a  case,  I  think 
I  shall  venture,  keeping  steadily  in  view  the  spirit  of  my  instructions, 
and  the  policy  of  the  government  as  manifested  in  its  past  acts  relative 
to  the  subject,  to  engage  in  the  proffered  negotiation  without  await- 
ing further  instructions,  which,  however,  it  is  in  my  opinion  of  vital 
importance  that  I  should  receive  as  soon  as  they  can  be  prepared  after 
the  terms  of  the  new  contract  shall  be  made  known  to  our  government. 

I  have  the  honor  to  be,  very  respectfully,  sir,  your  obedient  servant, 

ALFRED  CONKLING. 
Hon.  Edward  Everett, 

Secretary  of  State,  Wdahington. 


Mr.  ConMing  to  Mr.  Everett. 

[Extract.] 

No.  15]  Legation  op  the  United  Statk,  Mexico, 

February  2,  1853,  at  night. 
Sib:  After  closing  my  accompanying  despatch,  No.  14,  I  received, 
through  the  secretary  of  the  legation,  an  oral  message  from  Mr. 
Arroyo,  the  acting  minister  of  foreign  relations,  to  the  effect  that  a 
contract  between  the  Mexican  government  and  Mr.  Sloo,  for  the  con- 
struction of  a  railway  across  the  Isthmus  of  Tehuantepec,  would  cer- 
tainly be  signed  in  thecourseof  avery  fewdays,  and  that  the  Mexican 
minister  at  Washington  would  be  immediately  so  informed. 
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Such  an  instrument  is  know  .to  have  been  prepared  and  drawn  np 
in  form  by  legal  gentlemen  by  order  of  the  president,  several  days 
ago,  and  to  have  ever  since  been  before  the  president,  by  whom  it  has 
been  most  carefully  revised  and  corrected.  Its  provisions  have  been 
the  subject  of  so  much  anxious  thought  and  earnest  discnssion  that  it 
seems  reasonable  to  conclude  that  they  are  well  adapted  to  the  interest* 
ing  and  important  end  in  view.  I  think  it  prolwible  that  a  copy  or 
abstract  of  it  will  be  forwarded  at  once  to  Mr,  Larrainzar. 

It  having  thus  become  my  duty  at  the  eleventh  hour  [the  conricr 
leaves  at  an  early  hour  to-morrow  morning]  to  advert  again  to  this 
subject,  I  avail  myself  of  the  opportunity  to  subjoin  a  word  of  explaoft- 
tion  relative  to  iny  observation,  contained  in  the  accompanying 
despatch,  of  my  intention  not  to  decline  to  enter  into  a  negotiation  oo 
the  subject,  should  I  be  invited  to  do  so. 

My  apprehension  touching  the  principle  on  whiqh  the  government 
of  the  United  States  saw  fit  to  interpose  in  this  affair  after  the  assign- 
ment  of  the  Garay  contract  to  American  citizens,  (the  New  Orleau 
company,)  is  this :  Not  that  the  government  considered  itself  nnder 
any  obligation  to  these  assignees,  at  their  instance,  and  for  their  grati- 
fication or  profit,  thus  to  make  themselves  parties  to  this  contract,  ia 
its  nature  primarily,  and,  as  Mexico  has  always  insisted,  exclusively, 
cognizable  in  the  Mexican  judicial  tribunals ;  but  that;  the  United 
States,  without  violating  any  principle  of  international  law,  might, 
at  their  option,  insist  on  the  recognition  by  Mexico  of  the  rights 
claimed  by  these  assignees,  and  in  doing  so,  might  further  insist  oa 
stipulations  from'  the  Mexican  government,  deemed  necessary  to  the 
accomplishmentof  the  great  enterprise  in  view,  and  to  its  practical  utility 
when  completed ;  and  that  considering  the  vast  importance  of  the  work 
to  the  whole  American  people,  it  was  fit  and  proper  for  their  govern- 
ment to  avail  itself  of  the  opportunity  thus  presented,  to  interpose  in 
the  manner  it  did.  If  I  am  right  in  my  interpretation  of  the  past 
official  language  and  acts  of  the  government  on  this  subject,  it  would 
seem  to  follow  that  I  should  be  ftiUy  warranted,  by  the  spirit  of  my 
instructions,  in  concluding  such  a  treaty  with  the  Mexican  govern- 
ment, relative  to  the  new  contract,  as  the  government  of  the  United 
States  deemed  it  proper  to  offer  with  regard  to  the  Qaray  grant.  * 
*  ♦  *  *  * 

I  have  the  honor  to  be,  with  great  respect,  sir,  your  obedient  servant, 

ALFRED  CONKLING. 
Hon.  Edward  Everett, 

Secretary  of  Staie,  Washington, 


Mr.  ConJding  to  Mr,  Everett. 


[Extracts.] 

No.  16.]  Legation  op  the  United  States, 

Mexico^  FdmMry  3,  185S. 
Sir:  By  the  British  courier,  wbich  left  Mexico  at  an  early  boor 
this  morning  for  Vera  Cruz,  1  transmitted  two  despatches,  No0.  H 
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and  15,  prepared  yesterday  and  last  night,  to  be  carried  to  Washing- 
ton by  Mr.  Yturbide,  whom  I  appointed  bearer  of  despatches  for  that 
purpose,  and  who  had  already  left  town  for  Vera  Cruz. 

These  despatches  were  very  hastily  written,  and  under  adverse  cir- 
cumstances, as  therein  stated  and  explained.  In  number  14,  ad- 
verting to  the  probability  of  my  being  invited  before  long  to 
negotiate  a  convention  with  the  government  of  Mei^ico  relative  to  the 
construction  of  a  transit  way  across  the  Isthmus  of  Tehuantepec,  I 
took  occasion  to  observe  that,  under  the  peculiar  circumstances  of  the 
case,  I  should  feel  myself  warranted  in  accepting  such  an  invitation. 
After  closing  that  despatch  at  a  late  hour  of  the  day,  I  received  an 
oral  message  from  the  acting  minister  of  relations,  inferring  a  very 
high  degree  of  probability  that  a  contract  would  be  entered  into  by 
his  government  within  two  or  three  days  for  the  opening  of  this 
transit  way.  Deeming  it  to  be  my  duty  to  communicate  this  fact  to 
you,  I  prepared  despatch  No.  15  for  that  purpose,  and  availed  my- 
self of  the  occasion  to  add  some  explanatory  remarks  touching  the 
observation  I  have  mentioned  contained  in  my  despatch  No.  14. 

On  the  receipt  of  my  instructions,  &c.,  the  day  before  my  embarka- 
tion at  New  Fork,  I  read  them  and  laid  them  aside.  Finding,  on 
my  arrival  hefe,  the  condition  of  things  I  have  described,  I  saw  no 
reason  for  reverting  to  those  parts  of  my  instructions  which  relate  to 
the  Tehuantepec  transit  way  and  the  11th  article  of  the  treaty  of 
peace,  and  accordingly  left  them  to  sleep  in  their  repository.     *    * 

It  thus  happened  that  I  was  obliged  to  write  on  the  subject  without 
referring  to  my  instructions,  and  with  little  reflection  relative  to  the 
subject,  though  I  was  not  altogether  unmindful  that  it  was  not  quite 
safe  to  do  so.  On  recurring  to  it  to-day,  and  examining  my  instruc- 
tions and  powers,  I  deeply  regret  to  find  that  the  impression  under 
which  I  wrote  that  I  was  fully  authorized  to  conclude  a  convention 
with  this  government  on  the  subject,  as  well  of  Tehuantepec  as  of 
Indian  depredations,  is  unfounded,  my  full  powers  being  limited  to 
the  making  of  a  treaty  upon  this  latter  subject,  while  in  regard  to 
the  former  I  am  only  directed  to  receive  and  transmit  to  your  de- 
partment any  proposition  relative  thereto  which  might  be  offered  by 

the  Mexican  government. 

*  ******* 

I  have  the  honor  to  be,  very  respectfully,  sir,  your  obedient 
servant 

ALFRED  CONKLINO. 
Hod.  Edwabd  Eybrbtt, 

Secretary  of  State^  City  of  Washington. 

Ex.  Doc,  72 2 
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Mr,  Conkling  to  Mr.  Everett. 

[Extract.] 

No.  18.]  Legation  op  the  Unttbd  SrATSi^ 

Mexico,  February  6,  1853. 

Sir  :  In  my  despatches  Nos.  14  and  15,  which  I  had  the  honor  rery 
recently  to  transmit  to  the  Department  of  State,  I  gave  yon  reason  to 
expect  that  a  contract  for  the  constrnction  of  a  transit  way  across  the 
Isthmus  of  Tehuantepec  would  very  soon  be  entered  into  by  the  Mexi- 
can government.  It  is  now  my  duty  to  inform  you  that^  althou|b 
very  serious  doubts  subsequently  arose  and  continued  until  within  toe 
last  24  hours  whether  this  expectation  would  be  verified,  the  contract 
is  at  length  concluded. 

I  transmit  herewith,  marked  A,  a  copy  of  a  communication  reoeired 
at  a  late  hour  last  night,  announcing  this  result,  and  also  a  copj, 
marked  B,  of  the  correspondent  decree,  a  printed  copy  of  which  I  re- 
ceived from  the  minister  of  foreign  relations  this  morning,  accompa- 
nied by  a  note,  a  copy  whereof,  also  marked  B,  I  have  the  honor  like- 
wise to  enclose  The  contract  itself  I  have  not  seen.  I  am  promised 
a  ^ood  translation  of  it  as  soon  as  it  can  be  made,  and  will,  without 
delay,  forward  a  copy  of  it  to  your  department. 

I  transmit  also,  herewith,  a  copy  of  my  note  of  this  morning,  in 
answer  to  the  two  notes  above  mentioned.  I  am  not  sure  it  may  not 
appear  to  you  that,  in  speaking  as  I  have  done  of  the  conduct  of  tbe 
president,  I  have  departed  from  the  strict  line  of  official  duty,  and  it 
is  due  to  myself,  therefore,  to  state  that  in  an  interview  with  the 
president,  at  his  instance,  two  days  since,  and  at  a  very  trying  crisis^ 
we  had  a  free  conversation  on  the  subject  of  the  Tehuantepec  question, 
in  the  course  of  which  I  became  convinced  that  he  was  governed  by 
the  motives  and  acting  in  the  spirit  described  in  my  note,  and  I  am 
quite  sure,  situated  as  he  is,  that  what  I  have  written  will  be  very 
grateful  to  his  feelings,  and  I  am  not  without  hope  that  it  may 
strengthen  him  in  his  responsible,  harrassing,  and,  I  am  sorry  to  add, 
still  somewhat  precarious  position.     Ton  will  observe  that  I  have  ex- 

Eressed  my  willingness  to  **  receive  overtures."     In  assuming  that  I 
ave  authority  to  do  this,  although  a  contingency  has  arisen  not  con- 
templated by  my  instructions,  I  trust  I  am  not  mistaken  in  supposing 
that  I  have  the  requisite  authority.         »****» 
I  have  the  honor  to  be,  with  very  high  respect,  sir,  yonr  obedient 
servant, 

ALFRED  CONKLING. 
Hon.  Edward  Everett, 

Secretary  of  State^  Washington.  ^ . 
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Mr.  Arroyo  to  Mr.  CoMing. 

[Tranalation.] 

National  Falacb^  Mexico, 

February  5,  1853. 

The  undersigned,  chief  clerk,  at  present  in  charge  of  the  office  of 
the  secretaryship  of  relations,  has  the  honor  of  addressing  this  com- 
mnnication  to  his  excellency  Alfred  Conkling,  envoy  extraordinary 
and  minister  plenipotentiary  of  the  United  States  of  America,  to  in- 
form him  that^  in  pursuance  of  the  law  passed  hy  the  general  congress 
on  the  14th  day  of  May,  1862,  and  the  edict  pnhlished  in  consequence 
thereof  on  the  29th  of  July,  of  the  same  year^  his  excellency  the 
president  ad  interim^  in  the  exercise  of  the  powers  with  which  he  is 
myested,  has  deemed  it  good  to  agree  to  and  direct  the  preparation  of 
the  necessary  legal  document  approving  the  propositions  relating  to 
the  opening  of  an  interoceanic  communication  through  the  Isthmus  of 
Tehuan tepee  submitted  to  him,  in  the  name  of  a  mixed  company,  by 
Messrs.  Bamon  Olarte,  Don  Manuel  Payno,  and  Don  JosS  Joaquin 
Pesado,  in  behalf  of  A.  O.  Sloo  &  Company. 

Together  with  the  gratification  which  he  experiences  in  communi- 
cating to  his  excellency  Mr.  Gf>nkling  a  resolution  which  must  be  ac- 
ceptable to  the  whole  civilized  world,  the  undersigned  entertains  a 
hope  that  his  excellency,  seconding  the  wishes  of  his  excellency  the 
president  of  the  republic,  will  immediately  transmit  it  to  his  govern- 
ment, duly  impressing  it  with  the  appreciation  of  the  fact,  and  that 
his  excellency  will,  as  the  best  proof  of  his  approbation,  be  the  first 
to  ^ive  his  assent  to  the  speedy  conclusion  of  a  treaty  of  neutrality, 
which  shall  hold  out  to  all  the  nations  of  the  globe  advantages  of  im- 
mense value,  and  at  the  same  time  draw  more  closely  the  relations  of 
peace  and  friendship  which  now  unite  the  two  neighboring  republics. 

The  undersigned,  therefore,  has  the  honor  to  renew  to  his  excellency 
the  minister  plenipotentiary  of  the  United  States  the  assurances  of 
his  distinguished  consideration. 

J.  MIGUEL  ARROYO. 

His  Excellency  Alfrbd  Conkltng, 

Envoy  Extraordinary  and  Minister  Plenipotentiary 

of  the  United  States  of  America. 


Mr.  Arroya  to  Mr.  Conkling. 

[Translation.  ] 

National  Palaob, 
Mexico,  February  5,  1853. 
The  undersigned,  chief  clerk  in  charge  of  the  department  of  rela* 
tions,  has  the  honor  of  enclosing  to  his  excellency  Mr.  Alfred  Conk- 
ling copies  of  the  decree  issued  by  his  excellency  the  president  ad 
interim  of  the  republic^  approving  the  propositions  for  the  opening 
of  the  interoceanic  communication  through  the  Isthmus  of  Tehuan- 
tepec,  alluded  to  in  his  note  of  this  date,  addressed  to  his  excellency, 
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and  at  the  same  time  of  tendering  to  him  renewed  assurances  of  his 
very  distinguished  consideration. 

J.  MIGUEL  ABROYO. 
His  Excellency  Alfrbd  CoNKLrNGy 

Envoy  Etctraardinary  and  MinUier  Plenipoientiary 

of  the  United  States  of  America. 


[Translation.] 

DbPARTMBNT  of  FoRSieV  BBLAXIOirB. 

His  excellency  the  president  ad  interim  of  the  Mexican  republic 
has  been  pleased  to  address  me  the  following  decree  r 

The  president  ad  interim  of  the  Mexican  United  States  to  the  in- 
habitants of  the  republiOy  be  it  known :  That,  considering  that  the 
opening  of  the  Isthmus  of  Tehuantepec  has  come  to  be  not  only  a 
commercial  requirement  for  the  whole  world ,  but  also  a  political  m- 
cessity  for  the  preservation  ot  the  integrity  and  sovereignty  of  our 
territory ; 

Considering  that  from  the  non-settlement  of  the  question  within 
the  narrowing  period  of  time,  which  is  still  left  to  adjust  it  with  every 
element  of  independence  and  dignity,  it  might,  perhaps,  be  involved 
and  blended  with  political  questions,  and  the  republic  herself  in  se- 
rious complications,  which  will  result  in  detriment  to  all  her  inhabi- 
tants ; 

And  considering,  lastly,  that  the  approval  of  the  propositions  of 
the  mixed  company,  with  which  those  of  Oajaca  and  Garcia^  and  the 
States  of  Oajaca,  Tabasco,  and  Chiapas,  have  been  united,  will  not 
only  result  in  great  material  well  being  to  the  nation,  but  that  they 
will  also,  and  in  a  peaceable,  quiet,  and  honorable  manner,  settle  the 
questions  to  which  the  subject  has  given  rise ;  i  have,  in  the  exerdte 
of  the  powers  with  which  I  find  myself  invested,  and  in  pursuance  of 
the  law  of  the  14th  of  May,  1852,  and  of  the  edict  published  in  conse- 

Jiuence  thereof  on  the  29th  of  July,  deemed  it  proper  to  decree  the 
oUowing : 

SiNGLR  Article:  Approved,  together  with  the  modifications  and 
explanations,  which  appear  in  the  act  of  this  date,  which  shall  be  pub- 
lished, the  propositions  for  the  opening  of  the  interoceanic  way  of 
communication  through  the  Isthmus  of  Tehuantepec,  submitted  bj 
the  mixed  national  and  foreign  company,  under  uie  name  of  A.  6. 
Sloo. 

Wherefore,  I  order  that  the  foregoing  shall  be  printed^  published, 
and  circulated,  and  that  it  be  carried  into  due  effect. 

Palace  of  the  national  government,  in  Mexico,  on  the  fifUi  day  of 
February,  1863. 

JUAN  BADTISTA  CEBALL08, 
A,  D.  J.  MIGUEL  ARBOYA. 

And  this  I  communicate  to  you  for  your  information,  and  fiv  iti 
consequent  efiiects. 
God  and  liberty,  Mexico,  February  5,  1863. 

J.  MIGUEL  ABBOTO. 
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Translation  of  the  Sloo  contract  for  the  opening  of  and  commani- 
cation  through  the  Isthmus  of  Tehuantepec,  entered  into  on  the  one 
part  in  the  name  of  the  supreme  government  of  the  Mexican  republic, 
by  the  most  excellent  Mr.  Jos  Miguel  Arroyo,  chief  clerk,  with  the 
charge  of  decrees  of  the  department  of  foreign  and  domestic  relations, 
and,  for  the  time  being,  entrusted  with  the  business  of  said  depart- 
ment ;  and,  on  the  other  part,  by  Mr.  William  D.  Lee,  empowered 
by  Messrs.  A.  Gt.  Sloo  and  his  associates,  and  by  Messrs.  Ramon 
Olarte,  Manuel  Fayno,  and  Jose  Joaquin  Pesado,  for  the  Mexican 
partners  and  contractors  interested  in  the  enterprize  of  the  inter- 
oceanic  communication  of  Tehuantepec,  and  representatives  of  the 
whole  company,  which,  under  the  style  of  Mixed  Company,  assumes 
the  aforesaid  opening  and  communication  upon  itself,  in  agreement 
with  the  companies  known  as  those  of  Oajacii  and  of  D.  Felipe  Garcia 
and  associates,  and  with  the  authorized  agents  of  the  States  of  Chiapas, 
Tabasco,  and  Oajaca,  under  the  following  articles  to  which  they  have 
agreed  ;  the  supreme  government  exercising  the  power  conferred  upon 
it  by  the  law  of  the  14th  of  May,  1862,  and  of  the  further  powers 
granted  to  it  by  the  decree  of  the  11th  of  January  last : 

1.  The  means  of  communication  shall  be  carried  on  by  water,  in 
the  navigable  part  of  it  that  may  exist ;  and  where  the  latter  ends 
with  the  Coatzacoalcos  river,  there  shall  the  roads  referred  to  in  ar- 
ticle 2  commence. 

2.  The  contractors  bind  themselves  to  commence  a  plank  road  at 
such  point  as  the  Coatzacoalcos  ceases  to  be  navigable,  in  the  direc- 
tion of  the  Pacific,  in  a  year  after  the  closing  of  this  contract,  and  to 
complete  it  in  three  years  after  its  commencement ;  to  begin  the  con- 
struction of  a  railroad  in  a  year,  reckoning  from  the  last  date,  and 
completing  the  same,  with  all  the  requisite  machinery  and  trains, 
within  the  four  years  following,  and  to  advise  the  supreme  govern- 
ment, in  both  cases,  of  the  commencement  and  of  the  completion  of 
the  work. 

3.  The  line  of  direction  of  the  road  shall  be  such  as  competent 
engineers  may  lay  down  as  the  most  practicable  from  shortness  of 
distance  and  for  facility  of  construction,  starting  from  the  point  at 
which,  after  due  examination,  the  Coatzacoalcos  ceases  to  be  navi* 
gable. 

4.  The  grantees  shall,  at  their  own  cost,  and  in  the  new  ports 
which  the  government  may  open  at  the  two  termini  of  the  route,  build 
such  wharves  and  embankments  as  may  be  necessary  for  the  commu- 
nication way. 

5.  The  government  grants  to  the  company  the  land  required  for 
the  carriage  and  railroad^  the  wharves,  embankments,  storehouses, 
depots,  stations,  sheds  for  stages  and  other  vehicles,  and  hotels  for 
passengers ;  but  should  the  lands  of  the  public  domain  prove  insuffi- 
cient for  all  the  aforesaid  requirements,  those  of  private  individuals 
shall  be  taken  for  such  purposes,  the  owners  being  indemnified  there- 
for in  conformity  with  the  laws. 

6.  The  company  will  be  at  liberty  to  take,  without  compensation, 
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from  the  lands  of  the  public  domain,  all  materials  whatsoeTcr  which 
may  be  required  for  the  construction  of  the  road,  or  of  its  appurte- 
nances, and  for  its  preservation,  [repairs.] 

7.  Buch  materials  may  be  taken  from  the  lands  of  private  indi- 
viduals also,  but  the  owners  shall  be  indemnified  therefor  in  conformity 
with  the  law. 

8.  During  the  time  for  which  this  contract  shall  hold  the  com- 
pany shall  enjoy  the  exclusive  privilege  of  transportation  through  this 
way  of  communication,  and  they  shall,  consequently,  have  power  to 
collect  toUs^  transit  and  storage  dues,  and  what  other  rate  soever  for 
freight  on  merchandise  or  passage  fare,  in  conformity  with  the  hfll  of 
rates  which  the  government  shall  approve,  which  government  shall 
not  have  the  power  to  levy  either  impost  or  contribution  of  anj  kind, 
either  on  the  transit  of  merchandise,  or  on  the  passengers,  or  on  the 
capital  invested  by  the  company ;  but  it  does  reserve  to  itbelf  the  rieht 
given  to  it  by  article  32  of  the  edict,  which  says  to  the  letter :  '^  The 
government  binds  itself  not  to  impose  any  contribution  or  tax  on  the 
road,  on  the  merchandise  and  passengers  that  may  go  upon  such 
road,  or  on  the  capital  invested  therein  ;  but  it  will  have  the  power  to 
impose  an  additional  duty  on  packages  and  passengers,  at  a  rate  not 
to  exceed  one  real,  the  whole  process  thereof  reverting  to  iteelf." 

9.  The  company  shall  have  the  power  to  import  duty  free  the 
materials  and  utensils  necessary  for  the  construction  and  preservatioB 
of  the  road,  and  of  its  appurtenances,  on  permission  previously  ob- 
tained from  the  government,  through  the  channel  of  said  government's 
inspector,  furnished  with  a  note  of  the  objecte  which  it  is  proposed  to 
import.  It  will  also  have  the  power  to  import,  under  the  aforemen- 
tioned conditions,  objects  not  procurable  on  the  Isthmus,  and  which, 
in  the  way  of  supplies  and  clothing,  may  be  required  by  the  workmen 
Bkud  peons  engaged  in  the  works  of  the  road. 

10.  The  franchise  granted  to  the  company  for  the  transportation 
of  merchandise  will  be  subject  to  such  regulations  as  the  government 
may  make  ;  it  being  understood  that,  by  such  franchise,  the  right  is 
not  granted  to  said  company  to  distribute  them  for  consumption  at 
any  point  of  the  Isthmus. 

11.  The  su])reme  government  will  open  the  seaporte,and  those 
for  the  coasting  trade,  which  may  be  necessary  for  the  better  service 
of  the  communication  road,  there  being,  for  the  present,  none  other 
than  the  port  of  Vera  Cruz,  on  the  Gulf  of  Mexico,  and  that  of  Ven- 
tosa,  on  the  Pacific.  This  latter  port  shall  be  solely  used  for  the  re- 
ciprocal transit  of  passengers  and  merchandise. 

12.  The  privileges  which  the  government  grants  shall  be  binding 
and  exclusive  in  behalf  of  the  company  for  the  whole  period  of  the 
duration  of  this  contract. 

13.  The  government  will  apply  all  ite  power  to  the  prosecution, 
preservation,  and  security  of  the  works. 

14.  The  fulfilment  of  this   contract  to  the  satisfaction  of  the  sn* 

Sreme  government  is  guaranteed  by  a  sum  of  $300,000,  (three  hnn- 
red  thousand  dollars,)  real  money,  wiiich  the  representatives  of  the 
company  shall  pay  in  cash,  within  the  terms  which  the  supreme  gov- 
ernment may  provide,  and,  in  addition,  fifty  thousand  dollars  monthly, 
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until  the  making  up  of  the  sum' total  of  $600,000,  (six  hundred  thou- 
sand dollars.)  The  latter  $300,000  (three  hundred  thousand  dollars) 
sliall  bear  interest  at  six  per  cent,  per  annum,  since  the  former  three 
hundred  thousand  dollars  shall  he  delivered  without  any  interest  as  a 
guaranty  for  the  present  contract.  But  both  amounts,  with  the  in- 
terest attached  to  the  latter  three  hundred  thousand  dollars,  from  the 
date  of  their  delivery,  respectively,  until  the  extinguishment  of  the 
capital  and  the  interest  which  may  accrue,  shall  be  paid  to  the  com- 
pany through  the  one-half  of  the  first  proceeds  to  which  the  govern- 
ment may  be  entitled  ;  the  general  treasury  furnishing  to  said  com- 
pany as  its  security  the  certificates,  bonds,  or  necessary  documents  for 
the  above  mentioned  sum  of  $600,000,  (six  hundred  thousand  dollars.) 
The  periods  stipulated  in  articles  14  and  J  5  of  the  edict  shall  be  pru- 
dently extendea  by  the  government  in  case  of  shipwreck  or  other  un- 
controllable cause,  the  tenor  of  said  articles  being  as  follows : 

"Art.  14.  The  execution  of  the  contract  to  the  satisfaction  of  the 
government  is  guarantied  under  a  stipulated  penalty,  which  shall  not 
be  less  than  two  hundred  thousand  dollars.  This  amount  shall  be 
secured  by  the  deposit  of  the  money  or  specie,  or  by  mortgages,  or  by 
securities  given  in  conformity  with  law.  The  grantee  shall  incur  the 
penalty  of  forfeiting  the  expenses  incurred,  the  materials  and  imple- 
ments found  within  the  territory  of  the  republic,  and  his  rights  under 
the  contract,  if  he  shall  not  begin  and  complete  the  carriage  road,  and 
if  he  shall  not  begin  the  railroad,  within  the  stipulated  periods. 

"  Art.  15.  Upon  the  beginning  of  the  work  on  the  railroad,  the 
deposit  made  by  the  grantee  shall  be  returned  to  him,  or  the  obliga- 
tion in  which  the  stipulated  penalty  may  consist  shall  be  cancelled  ; 
but  if,  after  it  will  have  been  begun^  he  do  not  complete  it  within  the 
periods  assigned,  he  will  incur  the  penalties  above  expressed,  except 
that  of  the  fine,  and  he  will  only  have  the  right  of  being  considered 
as  a  partner  in  the  value  of  the  rails,  trains,  cars,  and  other  materials 
imported  from  abroad :  Fromded,  That  their  original  cost,  with  the 
expenses  added,  shall  exceed  two  hundred  thousand  dollars,  for  if 
they  should  prove  to  be  less  he  shall  also  incur  the  penalty." 

15.  The  company  binds  itself  to  convey  to  any  point  bordering 
upon  the  road,  and  free  from  cost,  such  mails  as  are  to  pass  over  said 
road,  receiving  and  delivering  them  in  the  usual  forms.  It  shall,  in 
like  manner,  transport  all  articles  and  effects  belonging  to  the  govern- 
ment at  one-fourth  of  the  rate  of  prices ;  it  shall  also  convey,  going 
and  returning,  without  any  compensation  whatsoever,  the  officers, 
troops,  employes,  or  agents  of  the  general  government  or  of  the  States. 
Metals  and  agricultural  and  industrial  products  of  the  republic  shall 
be  transported  for  twenty-five  per  cent,  less  than  charged  by  the  tariff 
of  prices. 

16.  For  fifty  years,  reckoning  from  the  day  when  the  tariff  of  rates 
mentioned  in  article  8  will  have  been  carried  into  effect,  the  govern- 
ment of  Mexico  shall  receive  twenty  j^er  cent,  of  the  net  proceeds  of  the 
road.  During  the  whole  of  that  period  all  the  privileges  contained  in 
this  contract  shall  be  valid  and  exclusive,  nor  shall  they  be  altered 
except  by  mutual  consent ;  and  at  the  expiration  of  the  period  men- 
tioned the  government  will  go  into  full  and  absolute  possession  of  the 
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road,  with  all  its  trains,  (which,  at  the  least,  must  he  such  as  are 
necessary  to  convey  five  hundred  passengers  daily,  and  ten  thousand 
arrohas  of  freight,)  its  utensils  and  appurtenances;  it  heing  understood 
that  hoth  these  and  the  road  are  to  he  delivered  in  running  and  perfeirt 
condition  for  service  ;  the  rails,  cars,  engines,  and  utensils  heing  T^ 
quired  to  he,  at  least,  of  average  fitness  for  use,  and  not  incIudiDg 
herein  the  vessels  and  steamers.  In  order  not  to  elude  the  deliferj 
of  the  road,  and  all  its  utensils  mentioned  in  the  preceding  clause,  tbe 
company  hinds  itself  to  deposit  through  the  last  ten  years  ten  percent, 
of  the  net  proceeds  helongiug  to  them,  which  deposit  shall  he  returned 
to  them  immediately  upon  the  government's  receivingj  to  its  8atisfl^ 
tion,  all  the  ohjects  mentioned  in  said  preceding  clause. 

17.  The  existence  of  light-houses  at  the  two  extremities  of  the  road, 
and  also  on  the  reef  of  the  Alacraves,  as  an  additional  one  in  the  port 
of  Acapulco,  heing  a  matter  of  the  highest  necessity  for  the  reas^ 
navigating  in  the  direction  of  the  intercommunication  way;  and  it 
heing  equally  necessary  for  the  development  of  the  resources  of  tie 
repuhlic  and  for  the  construction  of  vessels  that  the  har  of  the  Goatiar 
coalcos,  as  well  as  the  hed  of  said  river,  should,  if  practicahle,  be 
deepened,  the  company  shall  set  aside,  annually,  to  make  thoae  im- 
provements, upon  plans  approved  hy  the  government,  two  and  a  half 
per  cent,  of  the  net  yield  of  the  road,  until  such  works  will  have  been 
completed.  The  light-houses,  heing  once  constructed^  shall  belong 
exclusively  to  the  government. 

18.  The  government  and  the  company,  each  in  its  own  hehalf,  will 
have  the  power  to  appoint  representatives,  in  proportion  to  the  interests 
which  they  may  respectively  exhihit,  to  watch  over,  examineandstatethe 
accounts  of  the  road  during  the  existence  of  this  contract.  The  gorern- 
ment,  representing  not  more  than  the  fifth  part  of  the  whole  product, 
will  he  considered,  for  its  representation,  in  the  light  of  clause  24  o( 
the  edict,  which  says:  *'The  government  shall  he  considered  as  a 
stockholder  to  an  amount  of,  at  least,  the  third  part  of  the  whole  of 
the  shares  into  which  the  undertaking  may  he  divided." 

19.  The  company  hinds  itself  to  the  ohservance  of  the  following  re- 
strictions :  1st.  It  shall  not  be  lawful  for  the  company  to  coDstruct 
forts  on  the  Isthmus,  nor  to  organize  militaiy  forces  of  any  kind.  It 
shall  not  afford  passage  to  any  armed  force,  whether  national  or 
foreign,  without  express  authority  from  the  government.  2d.  The 
company  shall  not  introduce  on  the  lands  which  it  may  occupy,  in 
relation  to  all  that  is  said  in  article  5,  a  greater  numher  of  {persons 
than  that  which  shall  he  necessarily  required  for  their  operations  in 
all  of  their  hranches.  3d.  The  company  shall  forwith  dismiss  from 
its  service  any,  whomsoever,  of  its  employes  that  shall  carry  on,  or 
protect,  smuggling,  or  shall  commit  any  other  misdemeanor;  and  it 
shall  afford  the  government  every  assistance  in  their  prosecution. 
4th.  The  company  will  cause  every  passenger  to  observe  the  rerenofi 
laws  of  the  republic. 

20.  Foreigners  engaging  in  the  undertaking  shall  be  subjected  to 
the  provisions  of  articles  21  and  22  of  the  edict,  which  say  to  the 
letter:  "Art.  2l8t.  Those  foreigners  who  may  take  share  in  the 
mixed  company,  whether  as  stockholders,  or  under  any  other  title 
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tbat  should  give  them  the  right  of  interferins  therein,  of  sharing  in 
its  proceeds  or  claiming  any  of  its  grants,  shall  not  hold  greater  rights 
than  shall  the  Mexicans,  nor  other  means  of  enforcing  them  than  those 
that  are  granted  to  the  latter  by  the  laws  of  the  republic.  All  ques- 
tions of  this  nature,  and  such  as  may  arise  out  of  the  acquisition, 
preservation,  or  loss  of  shares  in  or  rights  over  the  said  road,  shall 
be  decided  by  the  competent  national  courts,  in  conformity  with  the 
laws  of  the  republic.  The  employes  and  officers  of  the  company  shall 
he  subject  to  the  same  conditions.  Art.  22.  The  person  or  persons 
who  may  contract  for  the  opening  of  the  road  shall  not  have  the  right 
of  transferring  or  conveying  the  grant  without  previous  consent  ob- 
tained from  the  government,  or  of  taking  in  either  a  government  or  a 
State  as  a  copartner.  A  violation  of  any  of  those  conditions  will  work 
as  a  nullity  of  the  grant,  and  the  Mexican  government  shall  have  the 
right  of  disposing  of  it  at  will,  saving  the  shares  lawfully  acquired  by 
the  individual  stockholders." 

21.  The  transit  across  the  inter-communication  way  shall  be  free  to 
all  the  inhabitants  of  the  globe;  but  an  additional  rate  of  twenty-five 
per  cent,  shall  be  laid  on  the  merchandises  of  those  nations  which  will 
not  have  entered  into  conventions  of  neutrality  with  Mexico. 

22.  So  soon  as  the  company  may  have  been  organized,  an  office  for 
the  issue  of  bonds  shall  be  established  in  Mexico  ;  another  shall,  like- 
wise, be  opened  in  London,  or  in  any  other  mart  of  Europe,  and  during 
a  period,  which  shall  not  be  less  than  six  months,  one-third  at  least 
of  all  the  shares  shall  be  held  at  the  disposal  of  such  Mexican  citizens 
as  may  choose  to  become  subscribers  to  the  stock. 

26.  The  company  shall  have  the  privilege  of  transporting  the  foreign 
mails  over  the  intercommunication  way,  in  sealed  bags  ;  and  such  bags 
shall  be  sealed  by  the  agents  of  the  post  office,  or* by  the  collectors  of 
the  several  custom-houses. 

24.  The  company  shall  not  have  the  power  of  selling  or  of  convey- 
ing shares  to  the  States  of  the  confederacy,  in  exchange  for  wastelands 
or  for  services  of  Indians. 

26.  The  company  accept,  as  an  indispensable  condition,  all  the 
articles  of  the  edict  published  by  the  supreme  government,  under  date 
of  the  29th  of  July,  of  the  year  last  past,  that  do  not  clash  with  or 
stand  in  contradiction  to  the  spirit,  the  text,  and  the  letter  of  the 
present  contract. 

NAVIGATipN. 

Article  1.  The  supreme  government  grants  to  the  contractors  and 
to  their  associates  the  exclusive  privilege  of  navigating  the  Goatzacoal- 
cos  river  during  the  whole  period  assigned  for  the  existence  of  this 
contract ;  but  all  the  inhabitants  and  owners  of  plantations,  or  of  any 
other  property  situated  on  the  banks  of  the  river,  shall  have  the  power 
of  importing  all  such  articles  as  they  may  require,  and  expoi  ting  their 
agricultural  or  industrial  products  in  vessels  of  Mexican  build. 

Article  2.  The  government  releases  from  duties  on  tonnage  all  the 
steamers  of  the  company  intended  for  the  transportation  of  mails  and 
merchandise  in  transitu. 

Article  3.  The  company  binds  itself  to  the  establishment  of  a  line 
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of  steamers^  equal  to  the  service  of  the  interoommnnication  way,  under 
the  Mexican  flag,  in  accordance  with  the  laws  of  the  land,  to  plj  from 
Vera  Cruz  to  such  point  of  the  (loatzacoalcos  river  where  the  railroad 
shall  start. 

Articlb  4.  The  com[)an7  engages  to  transport,  free  of  cost,  such 
mail  matter  as  may  he  intended  for  any  point  whatsoever  of  Mexico, 
and  such  as  may  be  sent  thence  to  the  other  points  where  its  steamers 
may  touch,  receiving  and  delivering  it  in  the  usual  form  ;  to  obnvey 
likewise  all  articles  and  effects^  the  property  of  the  government,  for 
one-fourth  of  the  established  rates ;  to  transport,  also,  without  any 
compensation,  going  and  returning,  the  officers,  troops,  employes,  and 
agents  of  the  general  government  or  of  the  States  The  metals,  the 
agricultural  or  industrial  products  of  the  republic  shall  be  transported 
for  twenty-five  per  cent,  less  than  the  established  rates  of  prices. 

Articlb  5.  The  company  shall  see  that  the  steamers  on  the  Pacific 
side  shall  continue  to  keep  their  coal  depot  at  Acapulco,  and  it  binds 
itself  to  an  examination,  as  speedv  as  possible,  of  the  coal  beds  of  the 
State  of  Guerrero,  in  order  that  they  may  be  worked  under  agreement 
with  their  owners  respectively. 

Articlb  6.  For  due  Mfilment  of  all  that  is  contained  and  embraced 
in  this  contract,  the  supreme  government  will  come  to  an  understand- 
ing, through  its  agents  or  attorneys,  with  the  representatives  of  the 
mixed  company,  mentioned  in  the  caption  of  this  instrument,  or  such 
as  may  hereafter  be  their  successors. 

J.  MIGUEL  ARROYO, 
M.  PAYNO, 
W.  D.  LEE, 
JOAQUIN  PESADO, 
RAMON  OLARTE. 
Mexico,  February  5,  1853. 


Mr.  ConJding  to  Mr.  Arroyo. 

Legation  op  thb  Uhitbd  States, 

Mexico^  Febrttary  6,  1853. 

The  undersigned,  envoy  extraordinary  and  minister  plenipoteQtiary 
of  the  United  States  of  America,  loses  no  time  in  replying  to  the  note 
which  he  had  the  honor  to  receive,  at  a  late  hour  last  evening,  from 
his  excellency  Mr.  Arroyo,  acting  minister  of  foreign  relations,  an- 
nouncing the  long  delayed  decision,  now  made  by  his  excellency  the 
president  of  the  republic  of  Mexico,  in  obedience  to  the  law  enacted  by 
the  general  congress  on  the  14th  of  May  last,  and  of  the  oonvoccUaria 
promulgated  in  pursuance  thereof  on  the  29th  of  July  last,  having  for 
their  object  the  speedy  construction  of  a  transit  way  across  the  Isthmus 
of  Tehuantepec,  for  the  purpose  of  facilitating  the  communication  be- 
tween the  Atlantic  and  racific  oceans. 

Deeply  impressed  as  the  undersigned  is  with  the  vast  importance  of 
this  noble  enterprise,  he  fully  concurs  with  his  excellency  Mr.  Arroyo 
in  the  opinion  that  this  decision  cannot  fail  to  be  gratifying  to  the 
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^wliole  civilized  world ;  and  fully  aware  as  the  undersigned  is  of  the 
numerous  and  almost  insuperable  difficulties  which  surrounded  the 
subject,  and  of  the  patriotic  and  self-sacrificing  spirit  and  the  firmness 
and  integrity  of  purpose  with  which  his  exeellency  the  president  has 
encountered  and  at  length  overcome  these  difficulties,  the  undersigned 
cannot  doubt  that  his  excellency  the  president  has  secured  for  himself 
the  merited  gratitude  of  his  country  and  the  applause  of  all  commer- 
cial nations. 

The  undersigned  will  hasten  to  communicate  to  his  government  the 
decision  and  decree  of  bis  excellency  the  president ;  and  in  the  mean- 
time will  be  happy,  in  accordance  with  the  invitation  contained  in  his 
excellency  Mr.  Arroyo's  note,  and  with  his  own  instrwjtions  to  re- 
ceive from  this  government  any  overtures  likely  to  result,  as  the 
undersigned  earnestly  hopes  they  may,  in  a  treaty  suited  to  the  exi- 

Sencies  of  the  case  and  adapted  to  secure  the  happy  fruits  so  eloquently 
escribed  by  his  excellency  Mr.  Arroyo. 
The  undersigned  also  has  the  honor  to  acknowledge  the  receipt, 
this  morning,  of  the  note  of  his  excellency  Mr.  Arroyo,  enclosing 
printed  copies  of  the  decree  in  question. 

The  undersigned  has  great  satisfaction  in  renewing  to  his  excel- 
lencv  Mr.  Arroyo,  the  assurances  of  his  high  respect  and  distin- 
guished consideration. 

ALFRED  OONKLING. 
His  Excellency  J.  Miguel  Arroyo, 

Acting  Minister  of  Belationa. 


Mr.  ConJding  to  Mr.  Everett. 

[Extract.] 

No.  23.]  Legation  of  the  United  Statbs, 

Meocico,  February  22,  1853. 

Sir:  *     ,  *  *  .*      .  .     *  * 

Last  evening  I  received  from  the  acting  minister  of  relations  a  note, 
of  which  I  have  the  honor  to  enclose  a  copy,  marked  A,  and  to  which 
I  this  morning  returned  an  answer,  of  whicb  £  transmit  a  copy,  also 
marked  A. 

^  I  /earnestly  hope,  and  with  considerable  confidence  trust,  that  in  the 
line  of  conduct  I  have  deemed  it  to  be  my  duty  to  adopt  relative  to  the 
projected  transit-way  across  the  Isthmus  Tehuantepec,  I  have  not  had 
the  misfortune  to  contravene  the  sentiments  of  my  government,  nor  to 
appear  to  yoa  to  have  assumed  an  undue  degree  of  responsibility. 

The  considerations  by  which  I  have  been  governed  will  have  been 
already  sufficiently  indicated  in  my  former  despatches,  and  I  will  only 
add  that  if  I  have  erred  it  has  not  been  for  want  of  deliberate  and  ma- 
ture reflection,  or  of  an  anxious  desire  to  discern  and  follow  the  path 
of  duty. 

The  prospect  of  being  able  to  conclude  a  favorable  treaty  continues 
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to  be  propitious;  and,  with  respect  to  the  propriety  of  adopting  tk 
policy  I  have  taken  the  liberty  in  my  former  despatches  to  reoommeDd, 
of  fully  empowering  me  at  once,  under  such  ad^tional  instrnciionsu 
may  be  thought  necessary,  to  act  in  the  premises,  I  may  be  permitted 
to  mention  the  fact,  in  addition  to  the  considerations  I  have  alreadj 
had  the  honor  to  suggest,  that  I  am  informed  directly  and  indirectly 
of  an  earnest  wish  on  the  part  of  the  Mexicaiv  government,  that  the 

negotiation  may  be  consummated  before  my  departure  from  the  ooantrj. 

*****  * 

I  have  the  honor  to  be,  very  respectfully,  sir,  your  obedient  serraot, 

ALFRED  CONKLING. 
Hon.  Edwabd  Evebbtt, 

Secretary  of  Stale. 


Mr.  Arroyo  to  Mr.  ConMing. 

National  Palace, 

Mexico^  February  21,  1853. 

The  undersigned,  chief  clerk  of  the  department  of  relations,  sea- 
sonably receivea  the  note  which  his  excellency  Mr.  Alfred  ConkliDg, 
envoy  extraordinary  and  minister  plenipotentiary  of  the  United  States 
of  America,  did  him  the  honor  of  addressing  him  on  the  6th  instant, 
in  which,  in  answer  to  the  note  of  this  department  of  the  day  pre- 
ceding, in  relation  to  the  decree  issued,  and  the  contract  signed  for  the 
opening  of  an  intercommunication  way  through  the  Isthmus  of  Tehnaa* 
tepee,  his  excellency  stated  that,  in  pursuance  with  the  instractions 
whiciWhe  holds,  and  upon  the  invitation  of  the  undersigned,  he  would 
take  pleasure  in  proceeding  to  a  negotiation  for  the  arrangement  of  a 
treaty,  guarantying  the  neutrality  of  the  ri^ht  of  transit  across  said 
road,  and  securing  the  fruitful  results  whidi  it  is  bound  to  yidd  to 
the  world. 

The  undersigned  has  brought  said  note  to  the  knowledge  of  his  ex- 
cellency the  trustee-general  of  the  supreme  executive  power,  and  his 
excellency,  anxious  to  attain  so  laudable  an  end,  and  to  promote,  to 
the  extent  of  his  ability,  whatever  may  contribute  to  confirm  the  friendly 
relations  which  exist  between  Mexico  and  the  United  States,  and 
place  them  on  a  solid  and  lasting  footing,  such  as  considerations  of 
expediency  and  reciprocal  benefits,  has  appointed  their  excellencies 
General  D.  Jose  Maria  Fornel  and  D.  Joaquin  Maria  de  Castillo y 
Lanzas,  plenipotentiaries  of  the  republic,  to  proceed  in  the  negotiation 
with  Mr.  Conxling  of  the  treaty  to  which  reference  has  been  made. 

The  undersigned  fiatters  himself  that  his  excellency  will  consider 
this  measure  as  a  new  proof  of  the  friendly  sentiments  which  actuate 
Mexico  in  regard  of  the  United  States,  and  that,  with  the  acknowledg- 
ment of  the  like  sentiments  on  his  part,  his  excellency  will  take 
pleasure  in  carrying  to  a  successful  close  a  negotiation  as  philanthropic 
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in  its  objects  as  it  must  be  important  in  its  results  to  both  countries 
in  view  of  the  advantages  which  it  is  to  secure  for  them. 

The  undersigned  has  the  honor  of  tendering  to  his  excellency  re- 
newed assurances  of  his  distinguished  consideration. 

J.  MIQUEL  ARROYO. 
His  Excellency  Alfred  Oonelikg, 

Envoy  Extraardinaty  and  Minister  Plenipotentiary 

of  the  Untied  States  of  America. 


Mr.  Oonlding  to  Mr.  Arroyo. 


Lbqation  of  the  United  States, 

Mexico,  February  22,  1853. 

The  undersigned,  envoy  extraordinary  and  minister  plenipotentiary 
of  the  United  States  of  America,  hastens  to  acknowledge  the  receipt 
last  evening  of  the  note  of  his  excellency  Mr.  Arroyo,  communicating 
to  the  undersigned  the  information  that  his  excellency  General  Lom^ 
bardine,  depository  of  the  supreme  executive  power  of  the  Mexican 
republic,  had  been  pleased  to  appoint  two  highly  distinguished  citi- 
zens, viz:  D.  Jose  Maria  Fornel,  general  of  division,  and  D.  Joaquin 
Maria  de  Castillo  y  Lanzas,  plenipotentiaries  of  the  republic  to  ne- 
gotiate with  the  undersigned  a  treaty  relative  to  the  projected  transit 
way  across  the  Isthmus  of  Tehuantepec. 

The  undersigned  has  the  honor  to  repeat  to  his  excellency  Mr.  Ar- 
royo the  assurance  contained  in  his  former  note  referred  to  by  Mr. 
Arroyo  of  his  readiness  to  enter  at  once  upon  the  proposed  negotiation ; 
and,  to  that  end  the  undersigned  will  be  glad  to  receive  from  the  gen- 
tleman above  named,  as  soon  as  may  be  agreeable  to  them,  proposi- 
tions for  a  treaty  such  as  Mr.  Arroyo  has  described,  and  which  shall 
'be  best  adapted,  by  means  of  well  devised  guaranties  on  the  part  of 
the  two  republics,  not  only  to  secure  the  speedy  and  proper  completion 
and  beneficial  use  of  the  noble  work  in  contemplation,  out  which,  by 
drawing  Mexico  and  the  United  States  into  more  intimate  association, 
shall  have  the  happy  effect  also  of  augmenting  and  perpetuating  their 
mutual  good  will  and  promoting  their  prosperity  and  happiness. 

The  undersigned  avails  himself  with  pleasure  of  this  opportunity  to 
offer  to  Mr.  Arroyo  the  renewed  assurance  of  his  high  consideration. 

ALFRED  CGNKLING. 

His  Excellency  J.  Miquel  Arroto, 

Acting  Minister  of  BekUions. 


Mr.  Hargous  to  Mr.  Marcy. 

Nsw  ToBK,  May  7, 1863. 
Sir  :  Yon  will  probably  have  been  informed,  by  papers  in  your  de- 
partment, of  my  connexion  with  the  grant  of  the  Mexican  government 
to   Garay,  for  the  construction  of  an  interoceanic  communication 
across  the  Isthmus  of  Tehuantepec.     This  connexion  began  in  Feb- 
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mary,  1849,  as  yon  will  see  by  a  petition  of  mine  to  the  Senate,  in 
which  I  prayed  Congress  not  to  commit  themselves  irrevocably  to  anj 
other  route,  in  authorizing  contracts  for  carrying  the  mail  to  CSah- 
fornia.  My  petition  undoubtedly  attracted  the  notice  of  Mr.  de  la 
Bosa,  the  vigilant  and  astute  Mexican  minister,  at  Washington,  who 
must  have  informed  his  government  of  it,  and  warned  them  of  the 
supposed  danger  of  allowing  Ifnited  States  citizens  to  become  the  pro- 
prietors of  the  grant.  That  these  warnings  alarmed  the  Mexican  gor- 
ernment,  and  led  to  a  resolution  on  their  part  to  nullify  the  grant, 
was  soon  confirmed  by  my  correspondents  at  Mexico.  I  lost  no  time 
in  making  this  known  to  Mr.  Clayton,  then  Secretary  of  State,  wix) 
addressed  an  instruction  on  the  subject  to  Mr.  Clifford,  then  oar  min- 
ister at  Mexico,  directing  him  to  inform  that  government  that  onrs 
would  hold  them  accountable  for  any  unjust  discriminations  against 
United  States  citizens,  who  might  be  holders  of  the  (Hray  grant. 
When  Mr.  Letcher  succeeded  Mr.  Clifford,  he  was  instructed  to  make 
a  treaty  with  the  Mexican  government  upon  the  subject  of  Tehnan- 
tepee.  He  was  also  officially  instructed  to  apply  for  passports  for 
the  engineers  who  had  been  employed  by  the  American  proprietors 
to  survey  the  route,  and  the  passports  were  granted.  Mr.  Letcher 
concluded  a  treaty  upon  the  subiect.  By  one  of  its  articles,  how- 
ever, it  was  stipulated  that  it  should  not  be  submitted  either  to 
our  Senate  or  to  the  Mexican  congress,  without  the  consent  of  the 
proprietor  of  the  grant.  As  some  of  the  articles  seemed  to  me 
ambiguous,  I  could  not  conscientiously  ;;ive  this  consent,  and  so 
informed  Mr.  Webster,  then  Secretary  of  State.  The  treaty  was 
consequently  s^nt  back  to  Mexico  for  amendment,  but  few  of  those 
deemed  by  me  necessary  were  made.  In  its  amended  form,  however, 
I  consented  to  its  presentation  to  our  Senate,  whose  sanction  it  received, 
and  was  ratified  by  President  Fillmore.  Soon  after  the  amended 
treaty  was  concluded  Mr.  Letcher  returned  home  on  leave  of  absence. 
He  had  scarcely  left  the  City  of  Mexico  when  a  bill  was  brought  into 
the  Mexican  congress  proposing  a  repeal  of  the  Garay  grant,  on  the 
ground  that  Salas,  who  succeeded  Paredes  as  temporary  president  of 
Mexico,  transcended  his  authority  in  prolon^ng  the  time  tor  the  com- 
mencement of  the  works  on  the  Isthmus  under  the  grant.  I  have  no 
legal  proof  of  the  fact,  but  from  my  knowledge  of  Mexican  affairs, 
and  from  the  tenor  of  the  letters  of  my  correspondents,  copies  of 
which  are  on  file  in  your  department,  I  am  morally  certain  that  this 
measure  was  originated  and  consummated  principally  through  the  in- 
fluence of  the  British  minister  at  Mexico.  The  Mexican  congress 
having  thus  repealed  the  Garay  grant,  the  treaty  of  that  government 
with  ours  for  the  protection  of  Ajmericans  interested  in  that  grant  of 
course  fell  to  the  ground. 

Besides  the  foreign  influences  brought  to  bear  against  that  grant,  I 
am  sorry  to  say  that  there  were  several  combinations  of  our  own  citi- 
zens also,  as  will  appear  by  Mr.  Letcher's  communication  to  Mr.  Web- 
ster, under  date  the  14th  December,  1851.  This  is  made  a  high 
misdemeanor  by  act  of  Congress,  and  one  of  the  offenders  was  in- 
dicted at  Wttshington,  and  probably  would  have  been  convicted  if 
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President  Arista  had  not  reftised  to  give  up  the  original  of  a  letter 
which  he  had  addressed  to  him  on  the  subject. 

Independently  of  the  grant,  I  have  already  expended  over  a  quarter 
of  a  million  of  dollars  out  of  a  limited  private  fortune.  I  have  made 
this  expenditure  in  conse<][uence  of  assurances  from  my  government 
that  it  would  protect  my  rights  and  interests. 

Mr.  A.  6.  Sloo,  however,  has  obtained  a  new  contract  from  the 
Mexican  government,  and,  as  I  am  informed,  Mr.  Conkling,  the 
United  States  minister  at  Mexico,  has  made  a  treaty  with  that  gov- 
ernment, recognizing  that  contract  and  guarantying  the  neutrality 
of  the  Isthmus.  Notwithstanding  all  this,  I  hope  that  I  may  still 
rely  with  confidence  enough  upon  the  protection  of  my  government 
to  feel  assured  that  the  treaty  referred  to  will  not  be  accepted  by  the 
President,  especially  if  it  be  true  that  our  minister  had  neither 
authority  nor  instructions  to  conclude  it. 

An  answer  upon  this  point,  as  prompt  as  your  convenience  will 
allow,  will  greatly  oblige  your  obedient  humble  servant, 

P.  A.  HARGOUS. 

Hon.  W.  L.  Marcy, 

Secretary  of  State,  Washington. 


Mr.  Conkling  to  Mr.  Marcy. 

[Eztroct] 


Legation  of  thb  United  States, 

Mexico,  May  14,  1853. 

By  the  steamer  Texas,  which  arrived  at  Vera  Cruz  on  the  3d  instant, 
news  was  received  of  the  failure  of  Mr.  Sloo  to  pay  the  bills  drawn  by 
his  agent  here  in  favor  of  the  bankers  who  advanced  the  money  due 
to  the  Mexican  government  under  its  grant  and  contract  for  the  con- 
struction of  a  transit  way  across  the  Isthmus  of  Tehuantepec.  It  is 
out  of  my  power  adequately  to  describe  the  surprise  and  chagrin 
occasioned  here  by  these  evil  tidings.  Nothing  could  have  been 
more  unexpected  or  unaccountable.  The  news  was  brought  from 
Yera  Cruz  by  an  express  in  advance  of  the  mail.  The  letters  re- 
ceived by  the  latter  gave  information  of  Mr.  Sloops  inabilitv  to  raise 
the  funds  requisite  to  meet  his  engagements,  but  they  shed  little 
light  upon  the  cause  of  his  ill  success.  «  «  «  Hopes 
are  still  entertained  that  this  unfortunate  delinquency  will  be  re- 
paired ;  but,  as  the  grant  has  been  hypothecated  to  the  bankers  as 
the  only  condition  on  which  they  would  consent  to  advance  their 
money,  as  they  are  men  of  ample  means,  «  ♦  «  rpj^^ 
great  enterprise  in  question,  already  begun,  will  doubtless  be  com- 
municated, in  conjunction,  however,  with  American  citizens,  and  by 
the  aid  of  a  liberal  supply  of  American  on  their  foreign  capital. 

I  have  the  honor  to  be,  with  great  respect,  sir,  your  obedient 
servant, 

ALFRED  CONKLING. 

Hon.  William  L.  Marct, 

Secretary  of  State,  Washington. 
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Mr.  Marcy  to  Mr.  Oadaden. 

[Extract] 

No.  3.]  Depabticbnt  of  Statb, 

WaahingUm,  July  15,  1853. 
Sib:  •♦*♦•♦♦♦ 
During  the  last  administration ,  this  ffOTernment  interested  itself  in 
behalf  of  the  assignees  of  a  grant  made  by  Mexico  of  the  right  of  way 
from  the  Atlantic  to  the  Pacific  across  the  Isthmus  of  Tehoantepec. 
The  privileges  of  the  original  grantee  had  passed,  by  assignment,  to 
citizens  of  the  United  States.  A  deep  interest  was  felt  by  our  people 
generally  in  the  object  of  this  grant,  and  our  goyernment  interposed 
to  give  it  efiect.  It  has  urged  Mexico  to  respect  the  rights  of  the 
present  proprietors  of  the  grant,  but  she  has  denied  the  validity  of 
that  grant,  and,  by  a  formal  decree  of  her  legislature,  declared  it  nail 
and  void.  There  is  in  the  archives  of  the  legation  an  extensive  cor- 
respondence on  the  subject,  which  will  enable  you,  should  it  come  ap 
for  your  consideration,  to  understand  the  condition  of  that  questioa. 
It  is  not  proposed  to  instruct  you  at  this  time  to  resume  this  nego- 
tiation. Should  the  President  hereafter  conclude  to  do  so,  his  views 
will  be  fully  made  known  to  you. 

W.  L.  MABCY. 
Jambs  Qadsdbn,  Esq.,  dkc. 


Mr.  Oadaden  to  Mr.  Marcy. 

[Eztiact.] 

Legation  of  the  United  Statbs, 

Mexicoy  April  5,  1856. 

I  now  enclose  a  communication  from  the  attorney  of  Peter  A.  Hsr- 
gous,  esq.,  claiming  to  be  a  native  of  Pennsylvania  and  a  dtizen  of 
the  United  States,  invoking  the  interposition  of  this  legation  to  an 
attempted  renewed  controversy,  for  rights  and  immunities  withheld, 
on  the  ever  belligerent  Tehuautepec  transit. 

JAMES  GADSDEN. 
Hon.  Wm.  L.  Mabct, 

Secretary  of  State. 
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Mr.  BeUange  to  Mr.  Gadsden. 

f 

Mexico,  March  31,  1856. 

Sm:  Id  the  name  of  Mr.  Peter  A,  Hargous,  a  native  of  Pennsyl- 
vania and  a  citizen  of  the  United  States,  whose  power  of  attorney  has 
been  intrnsted  to  me,  I  take  the  liberty  of  informing  you  of  the  fol- 
lowing facts,  in  consequence  of  which  I  am  obliged  to  ask  your  pro- 
tection to  obtain  justice  from  the  Mexican  government. 

On  the  5th  of  February,  1853,  the  Mexican  government  granted  to 
Messrs.  Payno,  Pesado,  and  Olarte,  representatives  of  a  company  com- 
posed of  Mexican  and  American  citizens,  a  privilege  for  opening  a  way 
of  communication  by  the  Isthmus  of  Tehuantepec.  By  the  14th  article 
of  the  above  mentioned  privilege,  the  grantees  were  bound  to  deliver 
into  the  Mexican  treasury  an  amount  of  $600,000 ;  but  having  no 
funds,  they  applied  to  Mr.  P.  de  P.  Falconnet,  a  British  subject,  to  lend 
the  amount  required,  offering  in  payment  thereof  bills  drawn  by  a 
Mr.  W.  D.  Lee  on  A.  G.  Sloo,  of  the  United  States.  Mr.  F.  de'P. 
Falconnet  accepted  the  proposal,  under  condition  that  Messrs.  Payno, 
Olarte,  and  Pesado  should  obtain  from  the  Mexican  government  a  full 
authorization  to  pledge  the  privilege  obtained  as  a  warranty  of  the 
payment  of  the  bills  drawn  on  the  United  States  to  the  amount  of 
$600,000.  The  Mexican  government  consented  to  give  the  authorizsr- 
tion,  and  the  deed,  by  which  the  privilege  was  given  as  a  pledge  in 
case  the  bills  should  not  be  paid,  was  duly  drawn  up  on  the  10th  of 
February,  1853.  The  2d  article  of  the  deed  above  mentioned,  and 
approved  by  the  Mexican  government,  authorized  Mr.  F.  de  P.  Fal- 
connet, in  case  the  bills  drawn  on  the  United  States  should  not  be 
paid,  to  dispose  of  the  privilege  in  his  favor,  or  in  favor  of  any  one 
else  he  thought  proper,  without  the  intervention  of  any'judiciary  au- 
thority. In  consequence  of  the  arrangements  entered  into  by  the  par- 
ties interested  in  the  business,  the  $600,000  were  delivered  by  Mr.  F. 
de  P.  Falconnet  into  the  Mexican  treasury,  and  he  holds  the  receipts 
of  the  treasurer.  The  bills  drawn  by  W.  D.  Lee  on  A.  G.  Sloo  were 
sent  by  Mr.  F.  de  P.  Falconnet  to  the  United  States,  and  were  not 
accepted  when  presented  nor  paid  when  due. 

I  have  thought  proper  to  enter  into  all  these  details,  although  I 
suppose  that  they  must  be  known  to  you,  merely  for  the  sake  of  re- 
calling to  your  memory  all  the  facts  relative  to  this  business,  and  shall 
proceed  to  inform  you  of  what  happened  in  consequence. 

By  a  note  dated  the  2d  June,  1863,  Mr.  Falconnet  informed  the 
Mexican  government  that  the  bills  drawn  by  W.  D.  Lee  on  A.  G.  Sloo 
were  neither  accepted  nor  paid,  and  asked  to  be  recognized  as  the 
owner  of  the  privilege  in  compliance  with  the  2d  article  of  the  deed  of 
pledge  drawn  up  on  the  10th  of  February,  1853.  The  Mexican  gov- 
ernment gave  no  answer  to  this  note,  or  to  the  others  which  were  sub- 
sequently sent  by  Mr.  F.  de  P.  Falconnet, 

When  Mr.  F.  de  P.  Falconnet  agreed  to  lend  the  $600,000  he  had 
no  other  object  in  view  than  an  exchange  business  between  Mexico  and 
the  United  States,  and  never  thought  of  fulfilling  the  engagements 
entered  into  by  the  grantees  of  the  privilege  to  open  a  way  of  commu- 
nication by  the  Isthmus  of  Tehuantepec;  he  therefore  looked  out  in  the 
Ex.  Doc.  72 3  ^ 
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United  States  for  a  capitaliBt  of  high  standiDg  and  sufficient  inflaence 
to  form  a  company  able  to  repay  the  $600,000  advanced  by  him,  and 
to  execute  the  engagements  entered  into  with  the  Mexican  goTem- 
ment  by  Messrs.  rayno,  Olarte,  and  Pesado,  in  the  name  of  a  com- 
pany which  never  existed,  at  least  as  far  as  capital  is  concerned. 

In  consequence  Mr.  F.  de  P.  Falconnet  entered,  on  the  16th  of 
April,  1855,  into  an  agreement  with  Mr.  P.  A.  Hargous,  of  New  York, 
and  made  him  a  formal  cession  of  the  privilege.  The  Mexican  goT- 
ernmeiit  was  informed  of  this  circumstance  on  the  8th  of  August,  1855, 
and  requested  to  recognize  the  legal  cession  made  by  Mr.  F.  de  P. 
Falconnet  to  Mr.  P.  A.  Hargous. 

On  the  26th  of  November,  1855,  Mr.  F.  de  P.  Falconnet  received 
at  last  from  the  Mexican  government  an  answer  to  the  various  notes 
which  he  had  presented.  In  said  answer,  it  is  stated  that  his  excel- 
lency Oeneral  Alvarez,  president  of  the  Mexican  republic,  has  decided, 
in  a  council  of  ministers  held  on  the  26th  of  November  last,  that  Mr. 
F.  de  P.  Falconnet  is  recognized  as  sole  owner  of  the  privilege  in 
execution  of  the  ^  2d  article  of  the  deed  of  pledge  consented  and  au- 
thorized by  the  Mexican  government,  and  signed  on  the  10th  of  Feb- 
ruary, 1853,  by  Mr.  F.  de  P.  Falconnet,  and  Messrs.  Payno,  Olarte, 
and  Pesado  recognized  by  the  government  as  sole  and  lawful  a^ent^of 
the  company  they  represented,  and  that  thie  cession  made  by  Mr.  Fal- 
connet to  Mr.  P.  A.  Hargous  is  not  recognized,  without  stating  on 
what  motives  this  last  decision  is  founded. 

iSince  then  all  the  efforts  made  by  Mr.  Falconnet,  or  his  agents,  and 
by  me  to  obtain  from  the  Mexican  government  the  approval  of  the  legal 
cession  of  his  rights  madfe  by  Mr.  F.  de  P.  Falconnet  to  Mr.  P.  A. 
Hargous  have  been  without  any  success.  Being  convinced  that  it  is 
useless  to  wait  any  longer  for  a  favorable  decision  from  the  Mexican 
government,  I  take  the  liberty  to  request  you  to  grant  to  Mr.  P.  A. 
Hargous  the  protection  diie  him  as  a  citizen  of  the  United  States. 
This  appears  tome  the  only  course  to  be  followed  in  this  business;  the 
more  so  as  I  have  been  informed,  from  good  authority,  that  Messrs. 
Payno,  Olarte,  and  Pecado  bate,  in  the  name  of  this  imaginary  com- 
pany, applied  to  government  to  obtain  the  entrance  to  the  Goatxa- 
coalcos  ot  an  agent  sent  from  the  United  States  to  begin  a  plank  road 
over  the  Isthmus  of  Tehuantepec,  although  all  the  rights  of  said  com- 
pany have  been  forfeited,  to  all  intents  and  purposes,  by  the  non-exe- 
cution of  the  engagements  contracted  by  them  with  the  Mexican 
government  and  Mr.  F.  de  P.  Falconnet,  and  although  said  forfeiture 
as  been  declared  and  corroborated  by  the  decision  of  the  Mexican 
government  of  the  26th  of  November  last. 

I  do  not  doubt  that,  informed  of  the  circumstances  of  the  case  sub- 
mitted to  you,  you  will  take  such  measures  as  will  protect,  in  an  ef- 
fective way,  the  rights  acquired  by  Mr.  P.  A.  Hargous,  and  insure  his 
acknowledgment  by  the  Mexican  government  as  owner  of  the  priyi- 
lege. 

I  shall  feel  highly  favored  by  an  answer  to  the  present  note,  and, 
meanwhile,  I  remain,  sir,  your  obedient  servant, 

ALEX.  BELLANQl 

General  Jambs  Gadsden, 

Minister  Flenijpatentiary  of  the  United  Stake. 
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Mr.  Hargoua  to  Mr,  Marcy. 

Washington,  April  21,  1856. 

Dear  Sir  :  Tou  will  probably  recollect  tbat  in  an  interview  which 
I  had  the  honor  to  have  with  you  not  long  since,  I  stated  that  the 
grant  for  a  right  of  way  across  the  Isthmus  of  Tehuantepec,  com- 
monly called  the  Sloo  grant,  had  been  forfeited  to  Mr.  F.  de  P.  Fal- 
connet,  a  British  subject.  This  forfeiture  took  place  pursuant  to  the 
consent  and  with  the  authority  of  the  Mexican  government.  It  was 
occasioned  by  a  pledge  which  was  made  of  the  grant  to  secure  Mr. 
Falconnet  the  reimbursement  of  $600,000,  (say  six  hundred  thousand 
dollars)  which  he  had  advanced  to  that  government  in  behalf  ot  the 
Sloo  company,  and  which  has  never  been  paid,  even  in  part,  by  that 
company.  In  order  to  secure  this  great  privilege  to  citizens  of  the 
United  States,  I  obtained  an  assignment  of  it  from  Mr.  Falconnet, 
subject  to  the  approval  of  the  Mexican  government,  but  this  approval 
has  heretofore  oeen  withheld,  despite  repeated  applications.  I  have 
every  reason  to  believe  that  Mr.  Gadsden,  United  States  minister  to 
Mexico,  has  been  well  aware  of  the  circumstances  which  I  have  men- 
tion, and  of  all  the  antecedents  respecting  this  business.  Notwith- 
standing this,  however,  I  have  reason  to  apprehend  that  the  hesitation 
of  the  Mexican  government  in  granting*  my  request  has  been  occa- 
sioned either  by  his  lukew^rmness  or  by  his  opposition  to  me.  That 
I  have  cause  to  believe  he  tnust  have  bjen  actuated  by  the  feeling 
last  mentioned,  would  seem  to  be  shown  by  the  fact  that  he  has  ad- 
dressed representations  to  the  Mexican  government  in  behalf  of  the 
Sloo  company.  I  cannot  believe  that,  in  this  proceeding,  Mr.  Gads- 
den has  acted  either  under  the  instructions  or  sanction  of  my  govern- 
ment. You  will  at  one^  see,  however,  how  important  it  is  for  me  to 
be  relieved  from  any  doubt  upon  this  point ;  I  will  consequently  thank 
you  to  address  an  answer  to  me  at  your  earliest  convenience. 

I  have  received  through  the  agents  of  Mr.  Falconnet,  in  Mexico,  a 
copy  of  the  note  of  Mr.  Gadsden  to  Mr.  De  la  Rosa,  the  minister  for 
foreign  affairs  of  Mexico,  which  I  inclose. for  your  information,  incase 
the  copy  which  Mr.  Gadsden  himself  will  undoubtedly  have  forwarded 
to  your  department  should  not,  by  some  accident,  have  reached  there. 

It  will,  of  course,  be  obvious  to  you  that  as  all  the  rights  of  the  citi- 
zens of  the  United  States  in  the  Sloo  grant  were  extinguished  by  its 
transfer  to  Mr.  Falconnet,  who  is  a  British  subject,  it  must  remain  in 
possession  of  the  latter  until  his  transfer  to  me  shall  be  approved  by 
the  Mexican  government.  It  is  unquestionably,  I  should  suppose,  the 
policy  and  the  interest  of  our  government  that  citizens  of  the  United 
titates  and  not  British  subjects  should  have  exclusive  control  of  the 
privilege  referred  to.  If,  therefore,  the  Mexican  governmeni;  shall  be 
countenanced  in  much  longer  delaying  my  request,  the  danger  to  the 
policy  and  interests  to  which  I  have  adverted  will  be  subjected  is 
submitted  to  your  wise  consideration. 

I  would  have  called  on  you  at  the  department  with  this  communi- 
catioo,  but  I  am  suddenly  summoned  to  New  York  to  attend  to  im- 
portant private  business  there.    This,  however,  enables  me  to  avoid 
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engrossing  any  of  your  valuable  time  in  conversation  on  the  subject, 
at  present. 

I  have  the  honor  to  be,  with   great  regard,  your  most  obedient 
servant,     . 

P.  A.  HARGOUS. 
Hon.  W.  L.  Marcy, 

Secretary  of  States  Wadiingtonj  D.  C. 


Mr.  Marcy  to  Mr,  Forsyth. 

[Extract]  - 


No.  2.]  Department  of  State, 

Washington^  August  16,  1856. 

You  are  already  aware  that  disputes  have  arisen  amdng  our  citizens 
in  regard  to  the  ownership  of  a  grant  made  by  the  Mexican  govern- 
ment for  a  right  of  way  across  Mexico,  called  the  Tehuantepec  route. 
This  is  not,  strictly  speaking,  an  international  matter.  You  will, 
however,  take  occasion  to  make  known  to  Mexico  the  deep  interest  felt 
by  the  government  and  people  of  the  United  States  in  the  success  and 
early  completion  of  the  enterprise  now  on .  foot  for  opening  a  passage 
from  the  Gulf  of  Mexico  to  the  Pacific  ocean  by  Tehuantepec,  and 
that  it  is  very  much  desired  that  the  Mexican  government  should 
exert  all  the  legitimate  power  it  has  to  remove  the  obstacles  which  lie 
in  the  way  of  giving  effect  to  that  grant.  There  is  no  doubt  that  the 
eBtablishment  of  that  thoroughfare  would  be  advantageous  to  both 
countries  In  a  commercial  point  of  view,  and  strengthen  the  ties  of 
friendship  between  them. 

I  am,  sir,  your  obedient  servant, 

W.  L.  MARCT. 

John  Forsyth,  Esq., 

&c,y  dc.y  dc. 


Mr.  Forsyth  to  Mr.  Marcy^ 

No.  8.]  Legation  of  the  United  Statb, 

-Jfetrtoo,  November  15,  1856. 

Sir  :  I  have  the  honor  to  transmit  herewith,  and  at  his  request,  a 
communication  from  A.  Bellang6,  esq.,  the  representative  of  Mr.  P. 
A.  Hargous,  on  the  subject  of  the  Tehuantepec  grant. 

As  I  came  to  Mexico  with  the  determination  that  this  legation, 
while  under  my  charge,  should  not  be  made  use  of  as  an  attorney's 
office  for  either  of  the  rival  American  claimants  for  the  privileges  of 
this  transit,  and  to  take  sides  with  neither  in  a  dispute  which,  it 
appeared  to  me,  was  one  that  belonged  to  the  courts  of  this  country 
to  adjudicate,  unless  I  had  the  positive  instructions  of  my  government 
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to  the  contrary,  I  have  no  remarks  to  make  on  this  commnnication, 
except  that  he  does  not  give  the  precise  version  of  my  reply  to  him 
when  he  called  upon  me  as  the  American  minister  to  espouse  the 
cause  of  his  client,  and  to  throw  my  official  influence  against  that  of 
the  Sloo  or  Mixed  Company. 

My  answer  was  very  frankly  given  that  I  did  not  deem  it  a  question 
for  my  official  intervention ;  that  it  was  a  judicial  question  ;  that  the 
rival  party  had  as  much  right  as  Mr.  Hargous  to  demand,  my  services 
in  their  behalf;  and  that  certainly  they  would  have  just  and  grave 
cause  of  complaint  if  I,  equally  the  representative  of  both,  should 
take  sides  against  them.  I  added  that  in  fortunate  concurrence  with 
my  own  views  of  propriety  were  the  instructions  of  my  government 
on  the  point,  which  I  read  to  him. 

It  is  for  the  department  to  determine  whether  I  am  to  act  under  a 
different  view  of  duty.  So  far  I  have  seen  no  cause  to  believe  that  it 
is  an  erroneous  one,  and  I  hope  the  department  will  not  alter  its  in- 
structions until  I  have  been  here  long  enough  to  ascertain  the  feelings 
of  the  Mexican  government  on  the  subject. 

I  am,  very  respectfully,  your  obedient  servant, 

JOHN  FORSYTH. 

Hon.  W.  L.  Marct, 


Mr.  Bellange  to  Mr.  Forsyth. 

Mexico,  November  12,  1856. 

Sir  :  On  the  29th  of  last  month  I  had  the  honor  to  address  you  a 
note,  asking  the  protection  of  the  government  of  the  United  States  in 
favor  of  Mr.  P.  A.  Hargoup,  an  American  citizen,  and  remitted  to 
you  all  the  documents  relative  to  the  business  for  which  I  claimed 
said  protection. 

In  an  interview  which  I  had  with  you  subsequently,  my  note  was 
verbally  answered  by  your  stating  that,  according  to  the  instructions 
of  your  government  relative  to  the  Tehuantepeo  question,  it  was  not 
in  your  power  to  grant  the  protection  asked  for,  and  that,  unless  new 
instructions  should  be  received,  you  could  not  protect  the  interests  of 
Mr.  P.  A  Hargous  in  an  efficacious  way. 

The  documents  which  1  have  had  the  honor  to  submit  to  your 

Eerusal  will  have  informed  you  of  the  real  state  of  the  case,  and  will 
ave  enabled  you  to  form  an  opinion  respecting  the  side  where  mere 
honesty  and  equity  ought  to  call  the  protection  of  the  government  of 
the  United  States.  It  would,  therefore,  be  useless  to  relate  again  all 
the  antecedents  and  observations  which  have  made  the  subject  of  the 
note  which  I  addressed  to  General  James  G-adsden^  then  minister 
plenipotentiary  of  the  United  States,  on  the  31st  of  March  last,  and 
which  has  met  with  so  little  attention  on  his  part,  at  a  time  when  a  few 
officious  words  from  him  might  have  finally  settled  the  question  to  the 
entire  satisfaction  of  the  American  and  Mexican  governments,  and  of 
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all  parties  serumsly  interested  in  the  matter;  however,  I  consider  it  to 
be  my  duty,  in  the  defence  of  the  interest  which  has  been  trusted  to 
me,  to  lay  before  you  such  arguments  as  may  favor  Mr.  P.  A.  Hargoui, 
and  may  incline  the  governxnent  of  the  United  States  to  alter  the? 
views  upon  the  Tehuantepec  question. 

The  facts  which  are  established,  beyond  any  doubt,  by  the  munerons 
documents  which  I  have  submitted  to  you,  are  the  following  : 

1.  That  an  imaginary  company,  composed  of  American  and  Hexictn 
citizens,  without  a  cent  of  capital,  obtained  from  the  Mexican  govern- 
ment a  privilege  to  open  a  way  of  communication  through  the  £thmia 
of  Tehuantepec. 

2.  That  to  obtain  said  privilege  they  agreed  to  pay  into  the  Mexi- 
can treasury  $600,000. 

3.  That  having  no  money  they  borrowed  it  from  Mr.  F.  de  P.  FJ- 
connet,  a  British  subject,  to  whom  the  privilege  was  pledged,  witk 
the  authorization  of  the  Mexican  government,  under  the  conditioos 
that  he  might  dispose  of  it  in  any  way  he  chose,  without  the  inter- 
vention of  any  judicial  authority,  in  case  the  bills,  which  were  given 
him  on  the  United  States,  in  payment  of  the  $600,000  delivered  by 
him  into  the  Mexican  treasury,  should  not  be  paid. 

4.  That  the  bills  were  not  paid,  and  that  in  consequence,  at  the 
request  of  Mr.  F.  de  P.  Falconnet,  said  gentleman  was  declared  bj 
the  Mexican  government  to  b^the  rightful  owner  of  the  privilege. 

5.  That  Mr.  F.  de  P.  Falconnet,  with  a  view  to  recover  his  money, 
made  a  cession  of  his  privilege  to  Mr.  P.  A.  Hargous,  that  said  cession 
has  not  yet  been  approved  by  the  Mexican  government,  who  has  sent 
the  matter  before  a  commission,  which  has  not  yet  given  any  decision. 

6.  That  the  company  which  originally  obtained  the  privilege  has 
lost  all  right  to  said,privilege,  because  they  have  not  repaid  the  $600,000, 
because  they  have  not  complied  with  the  5th  article  of  the  secret 
conditions,  which  imposed  upon  them  the  obligation  to  indemnify  the 
owner  of  the  Garay  grant,  and  because  said  privilege  has  legally 
passed  into  the  hands  of  Mr.  F.  de  P.  Falconnet. 

7.  That,  therefore,  the  pretended  company  organized  at  New  Orleans, 
under  the  name  of  the  Tehuantepec  company,  has  no  right  whatsoever 
to  the  privilege  granted  by  the  Mexican  government,  and  that  the 
people  now  employed  by  said  company  on  the  Isthmus  may  be,  in 
perlect  justice,  turned  out  by  the  Mexican  authorities  whenever  they 
may  think  proper  to  do  so. 

These  facts,  which  are  clearly  established  by  the  documents  which 
have  been  put  into  your  hands,  show  the  real  state  of  the  case,  and  will 
convince  you  that,  if  the  intrigues  which  have  for  the  last  three  year* 
deceived  the  American  and  Mexican  government  in  their  hopes  to  see 
'^  thecommunications  opened,"  are  allowed  to  continue  by  the  tacit  pro- 
tection of  both  governments,  it  is  to  be  expected  that,  sooner  or  later, 
such  a  state  of  things  may  occasion  serious  difficulties  between  both 
nations.  These  difeculties  may  be  easily  avoided  now,  if  the  govern- 
ment of  the  United  States  consents  to  give  its  protection  to  Mr.  P.  A. 
Hargous,  and  cause  its  influence  with  the  Mexican  government  to 
obttiin  the  acknowledgment  of  the  cession  made  by  F,  de  P.  Falcon- 
net to  P.  A.  Hargous. 
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Tf  both  governments  sincerely  wish  to  come  to  a  final  settlement  of 
tliis  question,  the  principal  point  is  to  establish  the  legal  possession 
of  the  privilege,  in  order  that  men  of  capital  and  enterprise  may  find 
all  the  necessary  security  for  the  large  sums  which  are  required  for 
the  execution  of  so  large  an  undertaking.  Until  so  important  a  point 
is  decided,  no  serious  capital  will  be  found  for  the  enterprise  in  view, 
and  business  jobbers  are  not  the  men  to  fulfil  the  conditions  stipulated 
in  the  grant. 

The  object  mentioned  would  undoubtedly  be  obtained  if  the  govern- 
ment of  the  United  States  would  insist  on  the  acknowledgment,  by 
the  Mexican  government,  of  the  cession^made  by  F.  de  P.  Falcoiinet 
to  P.  A.  Hargous.  The  question  might  thus  be  finally  settled  and 
procure  the  following  results: 

1.  The  question  would  be  adjusted  according  to  the  invariable 
principles  of  justice  and  equity,  and  thus  in  an  honorable  way  for  both 
governments. 

2.  Mr.  B'.  de  P.  Falconnet  would  be  put  out  of  the  question  by 
furnishing  him  with  the  means  to  recover  his  $600,000,  with  the  inte- 
rest and  damages. 

3.  The  execution  of  the  enterprise  of  opening  the  way  of  commu- 
nication would  be  realized  by  giving  entire  security  to  the  American 
capital  employed  in  the  business. 

4.  The  claim  of  Mr,  J.  de  Garav  would  be  adjusted  by  due  com- 
pliance with  the  secret  articles  of  the  grant. 

5.  A  complete  satisfaction  would  be  given  to  the  government  of 
the  United  States,  who  desire  to  see  a  shorter  way  of  communication 
-with  California  opened  through  more  healthy  climates. 

These  are  the  positive  advantages  which  may  be  obtained  by  a 
change  in  the  policy  of  the  government  of  the  United  States  respect- 
ing a  question  which  has  remained  pending  ever  since  1848;  and  I 
hope  that  you  will  lay  the  present  note,  in  favor  of  the  interest  which 
I  represent,  before  your  government|  and  support  the  solution  therein 
recommended  as  the  most  favorable  to  a  final  adjustment^  in  view  of 
the  interests  of  both  governments. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

ALEX.  BELLANG6. 
John  Forsyth,  Esq., 

Minister  Plenipotentiary  and 

Envoy  Extraordinary  of  the  United  States; 


Mr.  Cass  to  Mr.  Forsyth. 


No.  27.]  Dbpartmbnt  op  State, 

Washington^  July  17,  1857. 

Sir:  The  value  and  importance  to  Mexico  of  a  railroad  across  the 
Isthmus  of  Tehuantepec  can  scarcely  be  over  estimated.  In  this  the 
United  States  are  also  deeply  interested.  The  proximity  of  the 
Isthmus  to  our  shores,  the  salubrity  of  the  climate,  the  adaptedness 
of  the  ground  for  the  construction  of  a  railroad,  and  the  great  dim- 
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inution  of  distance  in- comparison  with  other  more  southern  roate? 
between  our  Atlantic  and  Pacific  possessions,  all  conspire  to  point  it 
out  as  fdT  preferable  to  any  other  route  outside  of  our  own  territory. 

Under  our  treaty  with  the  republic  of  Mexico,  of  December  30, 
1853,  the  United  States  have  acquired  a  right  of  transit  across  the 
Isthmus  which  they  will  never,  under  any  circumstances,  abandon. 
This  may  be  sufficient  for  all  practic  I  purposes,  yet  it  is  desirable 
that  the  provisions  of  that  treaty  should  be  confirmed,  extended,  and 
rendered  more  specific.  It  is^  therefore,  now  proposed  to  enter  into  a 
new  treaty  for  this  purpose. 

But  of  what  value  will  this  right  be  to  either  the  one  or  the  other 
republic,  unless  efiectual  measures  should  be  adopted  for  the  con- 
struction of  a  railroad  between  the  two  oceans.  Already  much  pre- 
cious time  has  been  lost  by  the  conflicting  grants  made  for  this  par- 
pose  by  Mexico.  But  for  these,  this  great  work  would  have  been  in 
successful  operation  ere  the.present  day.  The  period  has  now  arrived 
when  there  should  be  no  longer  any  delay  in  commencing,  prosecuting, 
and  completing  an  undertaking  in  which  not  merely  Mexico  but  all 
commercial  nations  arc  so  deeply  interested.  These  conflicting  grants 
are  two  in  number,  and  have  usually  been  denominated  the  Garur 
grant  and  the  Sloo, grant.  On  each  of  these  I  shall  make  a  few  ob- 
servations. 

On  the  1st  of  March,  1842, 'the  Mexican  government  granted  to 
Don  Jose  de  Garay  the  privilege  of  opening  a  line  of  communication, 
'^  by  water,  except  where  it  is  impracticable,  when  railroads  and  steam 
carriages  shall  be  used,  between  the  Pacific  and  Atlantic  oceans, 
through  the  Isthmus  of  Tehuantepec."  And  this  passage,  when 
openea,  is,  in  an  enlightened  spirit,  declared  to  be  ''  neutral  and  com- 
mon to  all  nations  at  peace  with  the  Mexican  republic."  In  order  to 
enable  Mr.  Garay  to  accomplish  the  undertaking,  there  was  granttd 
to  him  in  fee  simple  ''all  the  unocaupied  lands  (belonging  to  the  gov- 
ernment) for  a  distance  of  ten  leagues  on  either  side  of  the  line  of 
communication;"  and  it  was  further  stipulated  that  **all  foreigners 
are  permitted  to  acquire  real  property,  and  to  exercise  any  trade  or 
calling,  not  even  excepting  that  of  mining,  within  the  distance  of  fifty 
leagues  on. either  side  of  the  line  of  transit." 

In  consideration  of  these  concessions  Garay  was  "  to  give  to  the 
government,  from  the  time  that  the  line  of  communication  shall  l^ 
opened  for  the  transport  of  efiects,  a  fourth  part  of  the  net  profits  of 
the  receipts  for  this  purpose,  deducting  the  expenses  of  administra- 
tion, preservation  and  repair  thereof." 

No  taxes  or  imposts  were  to  be  laid  upon  articles  passing  in  transit 
between  ocean  and  ocean. 

This  was  a  liberal  concession  to  Garay,  and  had  it  not  been  an- 
nulled by  the  Mexican  congress,  there  can  be  no  doubt  that  ere  this  a 
communication  would  have  existed  by  steamboat  and  railroad  across 
the  Isthmus. 

The  limitation  of  time  contained  in  this  concession  for  the  com- 
mencement of  the  work  was  extended  from  1st  July,  1844,  until  the 
1st  July,  1845,  when  it  expired,  and  under  the  express  terms  of  the 
concession,  ^'  in  case  this  should  not  be  performed  (the  commencement 
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of  tte  work)  within  the  time  specified,  the  exclusive  privilege  hereby 
conceded  to  him  (Garay)  shall  cease." 

More  than  sixteen  months  after  this  limitation  had  expired,  that  is 
to  say,  on  the  5th  November,  1846,  General  Don  Jose  Mariano  de 
Salas,  at  the  time  exercising  supreme  executive  power,  having  pre- 
viously attacked  and  subverted  the  government  of  Paredes  by  military 
force,  issued  a  decree  extending  to  Garay  the  term  for  the  commence- 
ment of  the  work,  **  for  two  years  more,  to  be  reckonevi  from  the  date 
of  the  publication  of  this  decree."  Of  course,  the  period  of  this  exten- 
sion expired  on  the  5th  November,  1848,  though  the  holders  of  the 
Garay  concession  allege  that  they  had  commenced  the  work  before  this 
date,  and  consequently  saved  the  forfeiture  of  the  grant.  How^ever 
this  may  be,  the  Mexican  congress  passed  a  decree  on  the  23d  May, 
1851,  declaring  that  '*  the  decree.of  the  5th  November,  1846,  is  de- 
clared null  and  insubsistent,  as  the  powers  with  which  the  provisional 
government  of  that  period  were  invested  were  insufficient  to  dic- 
tate it." 

It  is  not  my  purpose  to  discuss  the  question  whether  the  Mexican 
congress  had  the  right  to  annul  this  decree  of  Salas,  or  whether  the 
assignees  of  the  Garay  grant  had  used  due  diligence  in  commencing 
the  work.  The  former  question  you  will  find  fully  discussed  among 
the  archives  of  your  legation. 

It  is  certain  that  this  decree  of  the  Mexican  congress  was  passed 
after  a  treaty  upon  the  basis  of  the  Garay  grant,  signed  by  the  pleni- 
potentiaries of  the  two  governments,  had  been  submitted  to  the  Sen- 
ate of  the  United  States,  and  had  been  unanimously  approved  and 
ratified  by  that  body,  with  some  amendments,  and  returned  to  Mex- 
ico. This  treaty  was,  notwithstanding,  rejected  by  Mexico,  and  the 
Garay  grant  was  annulled.  ^This  brings  us  to  take«ome  notice  of  the 
Sloo  grant. 

The  congress  of  Mexico,  on  the  14th  May,  1852,  passed  a  law  in- 
viting proposals  for  opening  the  interoceanicc  ommunication  across 
the  Isthmus  of  Tehuantepec. 

In  pursuance  thereof,  on  tho'  5th  February,  1853,  Cevallos,  presi- 
dent ad  interim^  in  conformity  with  the  law  of  the  14th  May,  1852, 
and  the  decree  calling  for  proposals,  published  in  consequence  tnereof 
on  the  29th  July,  1852,  accepted  the  proposals  which  had  been  *'  sub- 
mitted by  the  Mixed  National  and  Foreign  Company,  under  the  name 
of  A.  G.  Sloo,"  "for  the  opening  of  interoceanic  communication 
through  the  Isthmus  of  Tehuantepec."  On  the  same  day  (6th  Feb- 
ruary, 1853)  a  contract  was  entered  into  and  signed  between  the  par- 
ties, a  copy  of  which  is  herewith  transmitted. 

By  the  14th  clause  of  this  contract  it  was  stipulated  that  A.  G. 
Sloo  &  Co.,  as  a  guaranty  on  their  part  for  its  fulfillment,  should  de- 
posit in  the  Mexican  treasury  the  sum  of  $600,000,  of  which 
$300,000  were  to  be  deposited  immediately,  and  the  remainder  in 
monthly  instalments  of  $50,000  each.  Sloo  &  Co.  being  unable  to 
comply  with  this  stipulation,  on  the  Tth  and  10th  February,  1853, 
an  agreement  was  entered  into,  with  the  license  and  full  approbation 
of  the  Mexican  government,  under  which  Francisco  de  Palezieux  Fal- 
connet,  a  British  subject,  resident  in  Mexico,  was  to  advance  the  above 
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Bum  of  $600,000  to  the  Mexican  treasury,  and  accept  bills  of  ex- 
change, payable  to  his  order  for  the  same,  drawn  by  William  D.  Lee 
on  the  honse  of  A.  G.  Sloo,  of  New  Orleans.  In  case  of  failure  of 
payment,  for  whatever  causes,  the  grant  or  concession  from  the  Mex- 
ican government  was  pledged  and  mortgaged  for  this  sum  to  Mr. 
Falconnet,  with  power  for  him  to  proceed  in  a  summary  and  extra- 
judicial manner  and  sell  the  concession  *'  to  the  highest  bidder  wbo 
may  offer,  without  any  judicial  formality,  or  to  adjudicate  it  to  him- 
self, if  he  chooses,  without  the^  appearefs  or  their  representatiTes 
having  any  right  of  opposition  or  making  any  reclamation,  since 
now,  in  anticipation  of  the  case^  they  confer  upon  him  the  most  full, 
irrevocable,  and  effiqacious  power  that  can  be  required  in  law,  with  all 
the  amplitude  that  may  be  legally  sufficient,"  &c.,  &c. 

The  bills  were  protested,  and  have  never  been  paid.  Mr.  Falconnet, 
on  the  2d  June,  1853,  addressed  the  Mexican  government  requesting 
them  to  acknowledge  him  as  the  rightful  owner  of  the  concession,  hot 
received  no  answer.  It  is  stated  in  a  note  of  Mr.  Lettsom^  charge 
d'affaires  of  her  Britannic  Majesty,  to  Don  Luis  de  la  Rosa^  Mexican 
minister  for  foreign  affairs,  under  date  of  22d  April,  1856,  "  6th. 
That  Mr.  Falconnet,  with  a  view  of  recovering  his  money,  subsequently 
made  a  legal  cession  of  his  privilege  to  Mr.  Hargous,  of  New  York ; 
that  Mr.  Falconnet,  through  his  agents,  on  the  8th  August,  1855, 
informed  the  Mexican  government  of  the  cession  being  thus  made : 
but  that  to  this  communication  the  Mexican  government  returned 
no  answer ;  and  that  on  the  6th  November,  1855,  Mr.  Falconnet's 
agents  again  addressed  the  Mexican  government,  requesting  answers 
to  their  letters  of  2d  June,  1853,  and  of  the  25th  February,  Sth 
August,  and  5th  November,  1855." 

''  7th.  That  no  answers  were  given  to  any  of  these  commantcations 
until  the  ,26th  November,  1855,  when  Mr.  Falconnet  was  informed  by 
the  minister  of  public  works  that  that  gentleman  had  been  acknow- 
ledged by  the  Mexican  government  as  the  owner  of  the  privilege  ;  but 
that  the  cession  of  it  by  him  to  Mr.  Hargous  was  not  recognized." 
This  information  was  given  in  a  letter  of  this  date  from  the  minister 
to  Messrs.  Letcher,  Torre  &i  Co.,  the  agents  of  Mr.  Falconnet,  in 
answer  to  the  letters  above  mentioned,  recognizing  Mr.  Falconnet 
to  be  '^  the  possessor  of  the  grant  in  question,  according  to  the  above 
mentioned  contract  of  tho  10th  February,  but  not  as  regards  the  trans- 
fer which  he  has  made  of  his  right  to  Mr.  Peter  Amedee  Hargous, 
as  stated  by  you  in  your  last  mentioned  communication."  In  the 
note  of  22d  April,  1856,  above  referred  to,  Mr.  Lettsom  insists,  on 
behalf  of  Mr.  Falconnet,  as  a  British  subject,  that  the  concession  made 
by  him  to  Mr.  Hargous  should  be  recognized  as  the  means  of  recovering 
his  1600,000,  and  "  that  the  time  granted  by  the  second  article  of  the 
privilege  should  be  reckoned  naturally,  only  from  the  day  (26  Novem- 
ber, 1855)  on  which  Mr.  Falconnet's  numerous  applications  to  the 
Mexican  government  were  answered,"  (26  November,  1865.)  This 
sum  has  never  been  refunded  to  Falconnet,  although  without  his 
money  the  contract  could  not  have  been  obtained.  It  does  not  even 
appear  that  any  attempt  has  been  made  to  refund  it  to  this  innocent 
party,  who  had  no  interest  in  the  transaction.    So  far  from  this,  it  may 
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l>e  fairly  inferred  from  the  &th  article  of  the  charter  of  incorporation 
under  the  law  of  Louisiana  of  the  Tehuantepec  Company,  ^'founded 
oxi  the  Sloo  grant,"  that  no  intention  exists  of  refunding  this  money, 
lantil  the  amount  shall  be  received  by  the  company  from  the  profits  of 
±\ie  road.  Mr.  Falconnet,  therefore,  with  strong  apparent  reason, 
now  claims  to  he  the  owner  of  the  Sloo  concession,  under  the  recognition 
of  the  Mexican  government,  which,  however,  has  withheld  from  him 
'the  right  of  transferring  it  to  Mr.  Hargous. 

In  any  event  it  would  appear  that  whether  the  transaction  be  a 
znortgage  or  an  absolute  title,  neither  Mr.  Sloo  nor  the  Tehaunt^pec 
Company  can,  until  they  shall  first  refund  the  amount  paid  to  Mr. 
Falconnet  to  the  Mexican  government,  with  interest  and  damages, 
deprive  Mr.  Falconnet  of  his  interest  in  the  concension. 

On  the  21st  June,  1853,  and  notwithstanding  the  default  in  the 
payment  of  the  bills  drawn  on  A.  G.  Sloo,  he  and  his  partners  incor- 
porated themselves  by  the  name  of  *Hhe  Tehuantepec  Company," 
under  a  law  of  the  State  of  Louisiana,  passed  in  1852. 

The  second  clause  of  the  contract  with  the  Mexican  government  of 
the  5th  February,  1863,  required  the  contractors  '^to  commence  a 
plank  road  at  the  poinir  at  which  the  river  Coatzacoalcos  ceases  to  be 
navigable,  in  the  year  that  this  contract  has  been  made  and  to  finish 
it  in  three  years  after  having  commenced  it.  To  begin  the  construction 
of  a  railroad  in  one  year,  counting  from  this  last  date,  and  to  finish  said 
railroad,  with  all  the  necessary  cars  and  engines,  within  the  four  follow- 
ing years,  notifying  the  supreme  government  in  both- cases  of  having 
commenced  the  works,  and  of  their  being  finished." 

By  the  14th  article  it  is  provided,  that  "  the  contractor  shall  incur 
the  penalty  of  losing  the  expenditure  already  made,  the  materials 
and  tools  collected  together  in  the  territory  uf  the  republic,  and  the 
rights  conceded  to  him  by  the  contract,  if  he  does  not  commence  and 
Jiniah  the  wheel  roadj  and  if  he  does  not  comm^ence  the  railroad  within 
the  stiptUated  time." 

The  Mexican  government  acted  wisely  in  requiring  the  construction 
of  a  plank  road  in  anticipation  of  the  completion  of  the  railroad. 
This  could  have  been  speedily  constructed  through  the  Isthmus  from 
the  nature  of  the  ground  and  the  quantity  of  timber  which  it  sup- 
plies, and  the  commercial  world,  as  well  as  the  republic  of  Mexico, 
would  have  derived  great  benefits  from  this  road.  They  could  then 
have  waited  for  the  construction  of  a  perfect  and  permanent  railroad. 
The  Tehuantepec  Ciompany  have  violated  their  engagement,  and 
forfeited  the  contract  under  which  they  act,  by  not  having,  even  until 
this  day,  commenced  the  construction  of  the  plank  road.  They  have 
never  laid  a  plank  upon  the  route,  and  probably  never  intended  to  do 
this.  In  their  charter,  under  the  Louisiana  law,  (2d  article,)  they 
say  nothing  about  the  plank  road,  and  simply  declare  that  the  ^'  cor- 
poration is  established  for  the  purpose  of  constructing  a  carriage 
road,"  &c. 

It  is,  however,  alleged  by  the  company  that  they  have  constructed 
a  carriage  (not  a  plank)  road  across  the  Isthmus,  and  'Hhe  through 
transit  was  effected  on  the  4th  February,  (last,)  being  one  day  within 
the  limit  prescribed  by  the  original  grant."     Even  if  this  were  kuffi- 
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cient,  which  it  clearly  is  not,  according  to  the  address  of  the  president 
and  directors  of  the  Tehuantepec  Company,  dated  at  New  Orleani*  on 
the  9th  May  last,  it  is  not  expected  by  them  that  the  carria^  road 
can  be  made  available  for  traffic  and  travel  before  the  let  Octol>er 
next. 

But  it  is  alleged  that  the  Mexicati  government  have  scoeptod  wlitt 
the  company  have  done  as  a  Ifolfillment  of  the  original  contract,  sdI 
have  waived  the  construction  of  the  plank  road.  I  have  seen  no  sulS- 
cient  evidence  of  this  fact ;  but  even  if  it  were  well  founded,  thi^ 
could  not  have  been  done  without  the  consent  of  the  government  ••{ 
the  United  States.  Under  the  8th  article  of  the  treaty  with  Mexic.« 
of  the  30th  December,  1853,  the  United  States  have  acquired  a  com- 
mon interest  with  Mexico  in  ^^the  early  construction  of  a  plank  Sbd 
railroad  across  the  Isthmus  of  Tehuantepec,"  and  without  our  con- 
sent the  forfeiture  of  the  contract  could  not  legitimately  have  been 
waived. 

The  United  States  havc^  a  deep  interest  in  the  early  construction  of 
this  railroad,  and  it  matters  comparatively  but  little  to  them  by  whom 
this  object  shall  be  accomplished.  If  the  existing  company  were  able 
and  willing  to  perform  the  task  we  should  cheerfully  waive  all  past 
derelictions  of  duty  on  their  part,  and  encourage  them  to  proceed.  I 
regret  to  say,  however,  that  it  would  seem  almost  impossible  that  the 
railroad  can  be  constructed  by  them. 

Under  the  charter  the  capital  stock  is  fixed  at  $10,000,000,  and  is 
divided  into  100,000  shares,  of  $100  each  ;  50,000  shares,  or  one-half 
of  this  capital  stock,  says  the  charter,  '^  shall  be  held  and  retained  br 
A.  G.  Sloo  and  assignees,  and  be  considered  fully  paid,  as  a  compen- 
sation for  the  contract."  Thus  one-half  the  entire  capital  is  given  to 
Mr.  Sloo  as  a  bonus  for  obtaining  the  contract^  and  is  entirely  sunk 
as  a  fund  for  the  construction  of  the  ^road.  In  regard  to  the  remain- 
ing 50,000  shares,  without  descending  to  particulars,  it  is  quite  eri- 
dent^  from  a  view  of  the  charter,  that  but  a  small  portion  of  these  caa 
be  rendered  available  for  this  purpose.  In  fact,  it  is  not  known  or 
believed  that  a  single  instalment  was  ^ver  called  in  or  paid  upon  the 
stock  subscribed.  On  the  contrary,  there  is  good  reason  to  beliere 
that  Messrs.  Sloo  &  Company  intended  to  construct  the  entire  road, 
not  by  means  derived  from  the  stock,  but  by  loans  from  Europe, 
secured  on  the  railroad.  Even  if  this  had  been  possible  at  the  date  of 
the  charter,  it  has  now  become  impossible  by  the  high  rat«  of  interec>t 
in  London  and  Paris. 

Thus  you  will  perceive  that  the  complications  are  endless,  and  the 
right  of  none  of  the  contending  parties  is  clear ;  and  thus  the  con- 
struction  of  this  great  international  highway  has  been  hitherto  pre- 
vented. It  is  but  just  to  observe,  however,  that  on  the  face  of  the 
papers  the  claim  of  Mr.  Falconnet  seems  to  be  the  best  founded. 

But  the  prospect  for  the  construction  of  the  road  has  now  become 
brighter  ;  because  Mr.  Falconnet,  the  Tehuantepec  Company,  and  the 
owners  of  the  Garay  grant  have  united  their  interests,  and  now  seek 
to  obtain  from  the  Mexican 'government  such  modifications  in  the  Sl>^ 
grant  as  will  secure  the  construption  of  the  road.     If  these  modifi- 
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cations  can  be  obtained,  it  is  confidently  believed  that  sufficient  capi- 
tal ,  energy,  and  enterprise  will  be  enlisted  to  accomplish  the  object. 

The  Hon.  J.  P.  Benjamin,  senator  in  Congress,  from  Louisiana, 
and  Emile  La  Serd,  esq.,  of  New  Orleans,  president  of  the  Tehuante- 
pec  Company,  will  proceed  to  Mexico  for  this  purpose,  and  the  latter 
will  bear  you  these  instructioi^s.  They  will  carry  with  them  and 
deliver  to  you  copies  of  the  agreement  between  the  respective  parties 
above  mentioned,  the  deed  of  trust,  in  pursuance  thereof,  and  a  new 
charter  of  incorporation  under  the  law  of  Louisiana. 

The  capital  of  the  new  company ^s  to  be  $10,000,000,  divided  into 
shares  of  |100  each.  Eight  millions  of  this  stock  is  to  be  held  open 
for  subscription.  The  remaining  two  millions,  in  full  paid  certifi- 
cates of  stock,  together  with  one  million  of  8  per  cent,  bonds,  are  to 
be  delivered  to  the  parties  entitled  as  a  full  consideration  for  the  trans- 
fer to  the  new  company  of  the  Garay  grant  and  of  all  the  rights  of  the 
present  Tehuantepec  Company.  All  their  JMsets,  property,  the  work 
done,  in  short  everything  belonging  to  them,  or  either  of  them,  on 
the  Isthmus,  or  elsewhere,  are  to  be  surrendered  to  the  new  company, 
so  that  it  shall  come  into  existence  released  and  discharged  from  all 
liabilities  whatever,  except  the  claim  of  Mr.  Sloo  himself,  who,  it  is 
understood,  is  now  engaged  in  a  lawsuit  with  th^e  existing  company, 
and  who  denies  that  the  president  and  directors  of  this  company 
fairly  represent  the  Sloo  grant.    . 

No  profits  are  to  be  divided  arising  from  the  transportation  of  pas- 
sengers, merchandise,  and  other  articles  across  the  Isthmus  until  after 
the  completion  of  the  railroad ;  but  these  are  to  be  faithfully  applied 
towards  its  construction. 

The  company  are  not  to  divide,  at  any  period  of  its  existence,  more 
than  at  the  rate  of  fifteen  per  cent,  per  annum  upon  its  capital  stock  ; 
and  whenever  the  profits  exceed  this  rate  the  tolls  are  to  be  reduced  to 
that  standard.  The  new  company  are,  of  course,  to  be  liable  for  the 
contracts  already  entered  into  by  the  old  company  for  mail  coaches, 
^AggAge  wagons,  and  for  making  the  bridges,  completing  the  wagon 
road,  building  piers,  and  furnishing  steamboats  for  the  navigation  of 
the  Coatzacoalcos  river.  It  is  also  to  satisfy  Mr.  Falconnet  for  $600, 000 
advanced  by  him  to  the  Mexican  government,  but  it  will  indemnify 
itself  out  of  the  interest  of  that  government  in  the  net  profits  of  the 
company,  as  provided  for  in  the  81oo  grant. 

I  have  thus  stated  the  general  outlines  of  the  new  agreement, 
because  it  has  not,  in  its  final  form,  been  yet  reduced  to  writing. 
This  arrangement  furnishes  strong  reasons  to  believe  that  under  it  the 
road  will  be  constructed.  The  chief  drawback  is  the  controversy  be*' 
tween  Mr.  Sloo  and  the  present  company,  who,  however,  have  posses- 
sion of  the  Isthmus,  and  have  been  prosecuting  the  work  at  considerable 
expense.  It  is  to  be  hoped  that  this  controversy  will  be  amicably 
adjusted  between  the  parties.  Yon  are  hereby  instructed,  upon  the 
request  of  Messrs.  Benjamin  and  La  Ser&,  to  make  known  to  the  Mexi- 
can government  the  object  of  their  mission,  and  to  give  them  such  aid 
in  its  accomplishment  as  you  may  deem  advisable  and  effectual. 

They  may  render  themselves  useful  to  you  in  obtaining  the  cessions 
of  territory  from  Mexico  embraced  by  your  instructions,  and,  if  deemed 
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expedient,  you  may  employ  their  services  for  this  purpose.  They  are 
both  gentlemen  of  high  character  and  patriotic  feelings,  and  will,  I 
have  no  douht,  do  all  that  they  can,  in  compliance  with  your  wishn, 
to  render  your  negotiations  successful.  But  you  are  to  be  ezclQsi?eIj 
the  judge  in  the  matter. 

Without  intending  to  decide  positively  what  are  the  rights  of  Mr. 
Faloonnet,  which  have  been  recognized  by  the  Mexican  governmeot, 
as  heretofore  stated,  you  are  instructed  to  insist  that  that  govemment 
shall  extend  a  similar  recognition  to  any  American  citizen  or  companr 
who  has  purchased  or  may  purchase  the  same  from  or  uuder  Mr.  Fal- 
con net.  We  cannot  agree  that  any  distinction  shall  be  made  in  fiivor 
of  British  subjects  over  American  citizens. 

But  whatever'  may  be  the  rights  of  the  parties  to  conflicting  Mexi- 
can grants,  the  interests  of  the  government  and  people  of  the  United 
States  demand  that  their  permanent  right  of  way  across  the  Isthmufl 
shall  be  placed  upon  sure  treaty  foundations.  For  this  purpose  I 
transmit  articles  to  be  submitted  to  the  Mexican  government.  The 
first  of  these  articles,  after  confirming  the  stipulations  in  favor  of  the 
United  States,  in  the  8th  article  of  the  treaty  of  December,  1853,  and 
rendering  them  applicable  to  any  company  or  individuals  by  whom 
the  road  may  be  constructed,  contains  an  express  cession  of  the  right 
of  transit  across  the  Isthmus  to  the  United  States  and  their  citizens, 
in  the  most  general  and  comprehensive  terms,  reserving  however  to 
the  Mexican  republic  its  right  of  sovereignty.  This  article,  with  a 
single  exception,  does  no  more  than  substantially  carry  into  effect  the 
provision  of  the  treaty  of  December,  1853,  securing  *Hhe  stable  bene- 
fits of  the  said  transit  way  to  the  persons  and  merchandise  of  the 
citizens  of  Mexico  and  the  United  States,"  and  prohibiting  either  gov- 
ernment from  interposing  '^any  obstacle  to  the  transit  of  persons  and 
merchandise  of  both  nations." 

The  exception  referred  to  is  embraced  in  the  stipulation  that  this  right 
of  transit  shall  ^'be  used  and  enjoyed  in  the  same  manner  and  upon 
equal  terms  by  both  republics;"  whereas  the  8th  article  of  the  treaty 
of  December,.  1853,  provides  only  that  ^^at  no  time  shall  higher 
charges  be  made  on  the  transit  of  persons  and  property  of  citizens  of 
the  United  States  than  may  be  made  on  the  persons  and  property  of 
other  foreign  nations." 

It  is  certainly  reasonable  and  equitable  that  the  United  States,  even 
upon  the  principle  of  mutual  equivalents,  should  be  placed  upon  an 
equality  with  Mexico  in  the  use  and  enjoyment  of  the  transit.  By 
the  next  succeeding  article,  they  agree  to  extend  their  protection  to 
all  routes  of  communication  across  3ie  Isthmus,  and  to  guaranty  the 
neutrality  of  these  routes,  as  well  as  bind  themselves  to  exert  their 
influence  with  other  nations  to  obtain  from  them  a  similar  guaranty 
of  neutrality. 

These  are  obligations  of  an  important  and  responsible  character, 
without  which  it  might  be  di£Slcult  to  obtain  the  capital  necessary  for 
the  construction  of  the  road ;  and  in  consideration  of  these  we  may 
justly  claim  to  be  placed  upon  the  same  footing  with  Mexico.  Bat 
we  do  not  desire  this  for  ourselves  alone,  as  ^ou  will  j^roeive  by  the 
next  succeeding  article,  but  for  all  other  nations.    Tms  provides  for 
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a  perfect  equality  of  the  citizens  and  subjects  of  all  nations  with  the 
citizens  of  Mexico,  in  regard  to  charges  and  tolls  on  the  railroad  or 
any  other  means  of  communication  across  the  Isthmus. 

The  contemplated  railroad  will  be  a  thoroughfare  for  all  the  com- 
mercial nations  of  the  world,  and  the  period  has  passed  when  restric- 
tions of  any  kind  upon  such  a  thoroughfare  can  be  patiently  tolerated 
for  the  benefit  of  one  nation  to  the  prejudice  of  the  rest.  The  practice 
of  modern  commercial  nations,  based  upon  the  soundest  policy,  repu- 
diates the  idea  that  discriminations  shall  be  made  in  favor  of  any 
particular  nation  on  the  great  avenues  of  international  commerce. 
Besides,  this  liberality  is  the  true  policy  of  Mexico.  It  will  enable 
the  railroad  within  her  territory  to 'compete  successfully  with  the 
Panama  railroad  and  other  rival  routes  across  the  Isthmus.  And, 
after  all,  from  her  geographical  position,  she  will  derive  great  and 
peculiar  advantages  from  the  railroad  of  which  she  cannot  be  deprived. 
Nature  has  secured  these  to  her,  and  with  these  she  ought  to  be  sat- 
isfied. 

These  views  you  are  instructed  to  urge  strongly  upon  the  Mexican 
government,  and  it  is  confidently  hoped  you  will  do  this  with  success. 
Should  you  fail  in  your  efforts  in  favor  of  other  nations,  it  is  believed 
you  can  obtain  an  equality  for  the  United  States  with  Mexico  in  this 
particular.  We  shall  ipost  reluctantly  yield  this  point.  If  we  can 
succeed,  the  equality  of  all  nations  on  the  route  will  soon  follow. 

Second  article.  I  have  already  anticipated  in  the  preceding  obser- 
vations nxuch  of  what  I  had  to  say  in  relation  to  this  article.  It  pro- 
vides that  the  Mexican  government  shall  establish  two  free  portd,  one 
at  either  end  of  the  Isthmus,  where  no  tonnage  or  other  duties  shall 
be  levied  on  merchandise  belonging  to  citizens  or  subjects  of  any 
nation  passing  merely  in  transit  from  ocean  to  ocean,  and  not  intended 
for  consumption  in  Mexico.  The  reasons  will  at  once  oocur  to  *  your 
mind  against  both  the  injustice  and  impolicy  of  any  attempt  on  the 
part  of  Mexico  to  raise  a  revenue  by  tonnage  or  other  duties  upon 
articles  merely  passing  in  transitu  over  the  road.  To  prevent  all 
future  disputes,  however,  this  ought  to  be  expressly  stipulated  by 
treaty.  In  regard  to  the  two  free  ports,  although  deemed  important, 
these  may  be  dispensed  with,  if  Mexico  shall  persistently  refuse  to 
establish  them. 

Whilst  it  is  believed  that,  under  the  treaty  of  December,  1853,  the 
Postmaster  General  already  possesses  the  right  to  eater  into  a  contract 
to  carry  the  mail  of  the  United  States  in  closed  ba^s  across  the  Isth- 
mus, yet,  to  prevent  all  disputes',  it  is  deemed  advisable  to  insert  such 
a  clause  as  that  proposed  in  the  treaty. 

The  third  article  does  no  more  than  carry  into  effect  and  extend  to 
all  the  routes  of  communication  which  may  now  or*  hereafter  exist 
across  the  Isthmus  the  following  provision  in  the  eighth  article  of  the 
treaty  of  December,  1863 :  '*  The  Mexican  government  having  agreed 
to  protect  with  its  wholepower  the  prosecution,  preservation,  and 
security  of  the  work,  the  United  States  may  extend  its  protection,  as 
it  shall  judge  wise,  to  it,  when  it  may  feel  sanctioned  and  warranted 
by  the  public  or  international  laws/'  For  this  reasoji  it  is  not  pre- 
sumed that  objection  will  be  made  to  this  article.    If  the  jealousy  of 
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the  Mexican  government,  however,  should  interpose  an  insurmounta- 
ble obstacle,  the  concluding  portion  of  the  article  might  be  made  to 
read :  **  but  upon  fiailure  to  do  this,  for  any  cause  whatever,  the  goT- 
ernment  of  the  United  States  may"  extend  its  protection  to  all  or  aoy 
sur.h  routes,  according  to  the  provisions  of  the  eighth  article  of  the 
treaty  of  the  30th  December,  between  the  United  States  and  Mexico. 
The  fourth  article.  This  is  confined  merely  to  the  troops,  military 
stores,  and  munitions  of  war,  belonging  to  the  two  governments.  It 
will  have  no  injurious  effect  upon  the  general  commerce  of  the  citizens 
or  subjects  of  any  nation.  Mexico  and  the  United  States  are  the  two 
nations  on  whom  and  on  whose  citizens  the  burden  of  the  construction, 
preservation,  and  protection  of  the  road  will  chiefly  rest,  and  who  are 
the  most  interested  in  its  succes^s.  It  cannot,  therefore,  be  deemed 
unreasonable  that  their  troops,  military  stores,  and  munitions  of  war 
should  be  transported  over  it  free  of  toll ;  this  right,  in  regard  to  the 
United  States,  being  confined  to  such  troops,  military  stores,  and  ina- 
nitions of  war  as  may  pass  in  transit  between  their  Atlantic  possessions. 
Should  it  be  found  impracticable  to  induce  the  Mexican  government 
to  a88ent  to  the  portion  of  this  article  in  favor  of  the  United  Stat^,  it 
might  be  so  moaified  as  to  prescribe  that  the  troops  of  the  United 
States  only  sHall  pass  free  of  toll,  their  military  stores  and  munitiund 
of  war  paying  no  more  than  one-half  of  the  usual  rates. 

•Article  fifth.  It  is  almost  certain  that  the  railroad  across  the 
Isthmus,  if  properly  conducted,  will  eventually  become  a  source  of 
immense  profit  to  the  stockholders.  This  article  is  therefore  intended 
to  prevent  this  profit  from  becoming  too  extravagant,  and  thus  to  pro- 
tect the  citizens  and  subjects  of  all  nations  against  the  imposition. 

I  desire  you  to  understand  distinctly  that  the  exercise  of  any  infla- 
ence  on  your  part  in  favor  of  the  changes  in  the  Sloo  grant  sought  to 
be  obtained  from  the  Mexican  government  by  Messrs.  Benjamin  and 
La  Sere  will  be  on  condition  that  the  new  grant  shall  conform  to  the 
stipulations  in  the  foregoing  articles. 

Thus  the  President,  confiding  in  your  patriotism  and  abilities,  lias 
entrusted  to  you  a  most  important  negotiation.  Should  you  succeed} 
this  will  be  productive  of  great  and  enduring  benefits  to  your  conn trr, 
and  entitle  your  name  to  be  enrolled  in  the  list  of  her  most  d'utio- 
guished  diplomatists. 

I  am,  sir,  your  obedient  servant. 

LEWIS  CASS. 

John  Foesyth,  Esq.,  {ftc.,  cfec.,  dc. 


Article  1.  In  addition  to  the  stipulations  contained  in  the  8tli  ar- 
ticle of  the  treaty  between  the  United  States  and  the  Mexican  republic, 
dated  the  30th  of  December,  1853,  all  of  which  are  hereby  confirmed,  no 
matter  by  what  company  or  individuals  the  plank  and  rail  road,  or  either 
of  them  therein  mentioned,  may  be  constructed,  the  Mexican  republic 
hereby  cedes  to  the  United  States  in  perpetuity,  and  to  their  citizens  and 
property,  the  right  of  way  or  transit  across  the  Isthmus  of  Tehuante- 
l)eo,  from  ocean  to  ocean,  over  any  railroad  or  other  route  of  corainn- 
nication,  natural  or  artificial,  whether  by  land  or  by  water,  whick 
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may  now  or  hereafter  exist,  or  be  constructed,  to  be  used  and  enjoyed 
in  the  same  manner  and  upon  equal  terms  by  both  republics  and  their 
respective  citizens ;  the  Mexican  republic,  however,  reserving  its  right 
of  sovereignty  over  the  same. 

Articlb  2.  The  United  States  hereby  agree  to  extend  their  protec- 
tion to  any  such  railroad,  and  to  all  other  routes  uf  communication 
across  the  Isthmus  aforesaid,  and  to  guarantee  the  neutrality  of  the 
same.  They  also  agree  to  employ  their  influence  with  other  nations 
to  induce  them  to  guarantee  such  neutrality.  And  the  Mexican  re- 
public, on  its  part,  hereby  undertakes,  within  from  the  ex- 
change of  the  ratifications  of  this  treaty,  to  establish  two  free  ports — 
one  on  the  Gulf  of  Mexico,  on  the  eastern,  and  the  other  on  the  Pacific, 
on  the  western  side  of  the  Isthmus  of  Tehuantepec — where  no  tonnage 
or  other  duties  shall  be  imposed  or  levied  by  the  Mexican  government 
on  any  effects  or  merchandise  belonging  to  citizens  or  subjects  of  the 
United  States,  or  of  any  other  country,  intended  bona  fide  for  transit 
across  the  Isthmus,  and  not  for  consumption  within  the  territories  of 
Mexico.  And  no  higher  or  other  charges  or  tolls  shall  be  imposed  on 
the  conveyance  or  transit  of  persons  and  property  of  citizens  or  sub- 
jects of  the  United  States,  or  of  any  other  country,  on  or  over  any 
railroad  or  other  route  of  communication  across  the  Isthmus,  than  are 
imposed  on  the  persons  and  property  of  Mexican  citizens.  And  the 
Mexican  republic  recognizes  the  right  of  the  Postmaster  General  of 
the  United  States  to  enter  into  contracts  with  individuals  or  compa- 
nies to  transport  the  mails  of  the  United  States  across  the  Isthmus,  in 
closed  bags,  not  intended  for  distribution  along  the  line  of  oomnmni- 
cation,  free  from  the  imposition  of  all  taxes  or  duties  by  the  Mexican 
goyemment. 

Article  3.  The  Mexican  republic  agrees  that,  should  it  become 
necessary  at  any  time  to  employ  military  force  for  the  security  and 
protection  of  persons  and  property  passing  over  these  routes,  or  any 
of  them,  it  will  employ  the  requisite  force  for  that  purpose ;  but  upon 
failure  to  do  this  for  any  cause  whatever,  the  government  of  the  United 
States  may,  in  its  own  discretion,  employ  such  force  for  this  and  for 
no  other  purpose,  and  when  the  necessity  ceases,  such  force  shall  be . 
immediately  withdrawn. 

Articlb  4.  The  Mexican  republic  and  the  United  States  mutually 
agree  that  no  charges  or  tolls  whatever  shall  be  imposed  upon  any 
railroad,  or  other  route  of  communication,  for  the  conveyance  over  it 
of  Mexican  troops,  military  stores  and  munitions  of  war  ;  nor  of  troops, 
military  stores  and  munitions  of  war  of  the  United  States,  passing  in 
transit,  backwards  and  forwards,  between  their  Atlantic  possessions. 

Artiole  6.  No  company  now  in  existence,  or  which  may  hereafter 
be  eftablished,  for  the  construction  of  a  railroad,  or  any  other  route  of 
communication  across  the  Isthmus  of  Tehuantepec,  shall  ever  divide 
more  than  at  the  rate  of  fifieenper  cent,  per  annum  to  its  stockholders 
from  tolls  collected  upon  the  same ;  and  whenever  the  rate  of  tolls 
shall  be  found  to  exceed  this  amount,  they  shall  be  reduced  to  the 
standard  of  fifteen  per  cent,  per  annum. 

Ex.  Doc.  12 4 
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Mr.  Far^jfih  to  Mr.  Com. 

[ExtractoJ 

No.  48.]  Legation  of  the  United  States. 

CUy  of  Mexico^  September  15, 1857. 

Sib:  Department  despatches,  Nos.  27  and  28  of  the  series,  hsfe 
been  placed  in  my  hands  bj  the  Hon.  Emile  Lasdre,  to  whom  tiiej 

were  entrusted. 

♦  ♦♦♦♦♦4I  m  ^ 

In  respect  to  the  privileges  required  by  my  instructions  on  tha 
Isthmus  of  Tehnantepec,  there  would  not  have  been  much  difficoltj, 
had  I  been  authorized  to  purchase  them.      *  *       I  had,  befov 

receiving  these  instructions,  sounded  the  government  on  the  Isthmus 
question,  and  had  ascertained  that  I  could,  for  a  consideration,  obtaii 
concessions  even  more  ample  than  those  contemplated  in  my  instmo- 
tions — concessions  that  would  have  given  the  virtual  protectorate  ud 
military  occupation  of  that  transit  to  the  United  States. 

Messrs.  fienjamin  and  Lasdrewill,  of  course,  report  to  the  derartment 
the  result  of  their  private  mission  on  behalf  of  the  Oaray,  HargooB, 
and  Louisiana  Tehuantepec  Company  interests.  In  obedience  to  your 
directions,  I  introduced  tnese  gentlemen  to  the  president,  and  informed 
him  that  I  was  instructed  to  say  that  their  scheme  had  the  approfil 
of  my  government,  and  that  I  was  ordered  to  support  it.  Of  the 
course  and  private  history  of  their  negotiations  I  am  unable  to  spesk, 
ior  I  know  nothing.     ****** 

The  department  will  perceive,  from  the  copy  of  the  contract,  here- 
miih  enclosed,  which  Messrs.  Benjamin  and  Las6re  have  concluded  in 
the  form  of  a  grant  to  the  Louisiana  company,  that  it  is  neither  in  the 
shape  nor  in  conformity  with  the  terms  and  conditions  set  forth  in 
your  instructions  to  me.     *        *        *    I  did  the  only  thing  I  oonld 
to  compel  conformity  to  the  instructions  and  to  protect  the  interest!  of 
the  government  of  the  United  States ;  and  this  was,  in  the  midst  of 
the  mysterious  negotiation,  to  call  upon  the  president,  and  briag 
pointedly  to  his  attention  the  following  extract  from  your  instruetioBS, 
marking  the  condition  upon  which  I  was  ordered  to  support  the  views 
of  Messrs.  Benjamin  and  Lasdre.     The  following  is  the  extract:    ''I 
desire  you  to  understand  distinctly  that  the  exercise  of  any  inflnenoe 
on  your  part  in  favor  of  the  changes  in  the  Sloo  grant  sought  to  be 
obtained  from  the  Mexican  government  by  Messrs.  Benjamin  and 
Lasdre  will  be  on  condition  that  the  new  grant  shall  conform  to  the 
stipulations  in  the  foregoing  articles.''    I  read  to  the  president  the 
articles  referred  to,  and  told  him  that    *    *    *    *    i  felt  it  my  dotf 
to  say  that  my  influence,  as  the  representative  of  the  United  Staftei, 
in  favor  of  the  arrangement  to  be  made,  was  to  be  considered  as  gifSB 
or  withheld  according  as  the  arrangjement  was  or  was  not  in  oonfi»^ 
mity  with  these  articles.     The  president  replied  that  the  matter  <xm* 
tained  in  these  articles  was  of  very  grave  ana  delicate  import,  reqoirins 
the  serious  consideration  of  the  Mexican  government ;  that  he  coola 
not,  in  sucli  an  informal  interview,  presume  to  give  an  opinion  npoD 
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the  subject,  and  advised  that  the  matter  should  be  brought  formally 
hefore  the  ffovemment  through  the  minister  of  relations.  In  respect 
to  Messrs.  Benjamin  and  Lasdre,  he  remarked,  that  they  had  been 
introduced  to  him  by  me  as  the  minister  of  the  United  States,  and 
recommended  to  his  favorable  consideration,  as  I  had  been  instructed 
to  say,  by  the  President  of  the  United  States  ;  that  he  was  treating 
with  them  as  private  persons,  and  making  a  contract  for  the  best 
advantage  of  Mexico,  and  he  could  not  perceive  what  either  the  gov- 
ernment of  the  United  States,  or  the  minister  of  the  United  States, 
had  to  do  with  a  question  which  was  altogether  and  exclusively  a 
Mexican  one.    ♦  ♦  *  * 

I  regret  that  the  public  negotiation  confided  to  me  has  not  had  so 
happy  an  issue  as  the  private  one  of  Messrs.  Benjamin  and  Lasdre. 
While  these  gentlemen  carry  home  with  them  a  privilege,  be  it  worth 
more  or  less,  the  government  of  the  United  States  gets  nothing,  and, 
I  fear,  loses  something.  It  is  certain  that  it  has  lost  the  valuable 
time  intervening  between  the  receipt  of  my  instructions  and  the  16th 
instant,  when  Gen.  C!ommonfort's  rail  powers  cease.        *     .   *        * 

The  note  of  Mr.  Lerdo,  of  the  12th  instant,  in  reply  to  znineof  the 
6th,  taken  in  connexion  with  the  restrictions  of  the  2l8t  article  of  the 
late  grant  to  the  Louisiana  company,  appeared  to  me  to  have  a  sig- 
nificance that  I  could  not  let  pass.  I  accordingly  addressed  a  note 
to  Mr.  Lerdo,  dated  16th  instant,  a  copy  of  which  is  enclosed,  pro- 
testing, in  the  name  of  my  government,  asainst  any  act  or  interpreta- 
tion of  any  act  by  the  government  of  Mexico  which  would  in  the 
smallest  degree  diminish  the  security  and  effect  of  the  guaranties  con- 
tained in  the  8th  article  of  the  Gadsden  treaty,  warning  Mexico  that 
under  no  circumstances  would  the  United  States  yiela  a  jot  of  the 

rights  acquired  by  that  treaty. 

***  ♦  ♦  ♦  ♦  ♦ 

I  am,  very  respectfully,  your  obedient  servant, 

JOHN  FORSYTH, 
Hon.  Lbwib  Cass,  dc,,  <tc. 


[Extracts.] 

Legation  of  thb  Unitbb  Statsb, 
MexioOy  September  5, 1857. 
♦  ♦♦*♦♦♦ 

Second.  The  second  object  embraced  in  the  proposed  negotiation  re- 
lates to  the  Isthmus  of  Tehuantepec.  And  as  these  objects  cannot  be 
mci^e  succinctly  stated  than  they  are  in  the  draught  of  articles  for  the 

Soposed  treaty,  the  undersigned  transmits  to  his  excellency  a  copy  of 
ese. 

For  the  purpose  of  avoiding  misunderstanding  and  unnecessary 
subsequent  explanations,  the  undersigned  has  the  honor  to  state  that 
the  concessions  asked  for  in  reference  to  Tehuantepec  ^  *  *  are 
unaccompanied  by  the  offer  of  any  pecuniary  compensation. 

If  the  government  of  Mexico  should  be  inclined  to  entertain  a  treaty 
negotiation,  and  for  the  olgeots  briefly  designated  in  this  note,  the 
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undersigned  is  ready,  at  the  pleasure  of  his  excellency,  to  enter  upon 
a  conference  to  that  end. 

The  undersigned  takes  this  occasion  to  assure  his  excellency  of  his 
very  high  consideration. 

JOHN  FORSYTH. 
His  Excellency  Senor  Don  Sebastian  Lerdo  de  Tejada, 

Minister  of  BdatianM. 

[Extracts  of  Translation.] 

National  Palace, 

^eo^ioa,  September  12,  1857. 

The  undersigned,  minister  of  foreign  relations  of  the  republic,  has 
the  honor  to  reply  to  the  note  which  his  excellency  John  Forsyth, 
envoy  extraordinary  and  minister  plenipotentiary  of  the  United  States, 
addressed  to  him  on  the  6th  instant. 

In  it  his  excellency  has  been  pleased  to  state  that,  in  compliance 
with  the  instructions  of  his  gorernment,  he  transmits  ♦  «  « 
^  ^  *  stipulations  relative  to  interoceanic  communication 
across  the  Isthmus  of  Tehuantepec.  His  excellency  adds,  that  he  is 
ready  to  confer,  if  the  government  of  Mexico  is  disposed  to  open  ne- 
gotiations for  such  purpose. 

The  undersigned  felt  it  his  duty  to  communicate  the  contents  of  the 
note  *  *  *  to  his  excellency  the  president  of  the  republic, 
receiving  his  sanction  to  the  following  reply. 

4c  *  4c  «  ♦  4c  ♦ 

Bespecting  the  *  *•  draught,  various  concessions  are  likewise 
therein  proposed :  as  that  of  the  perpetual  right  of  way,  the  right  to 
pass  an  armed  force,  and  the  full  power  of  granting  [otorgar J  pro- 
tection on  the  Isthmus,  which  stij)ulations  Mexico  could  not  admit, 
insomuch  as  they  depreciate  her  rights  of  sovereignty  over  that  ter- 
ritory. 

Nevertheless,  retaining  its  full  and  unqualified  rights,  the  govern- 
ment of  the  republic  is  disposed  to  enoeavor,  in  the  most  fitting 
manner,  to  encourage  and  secure  the  benefits  of  interoceanic  com- 
munication, not  only  in  favor  of  the  interests  and  commerce  of  Mexico, 
but  also  in  favor  of  the  commerce  of  the  United  States  and  other 
nations. 

For  these  reasons,  the  negotiations  might  be  fruitless,  if  his  excel- 
lency  Mr.  Forsyth,  following  his  instructions,  cannot  consent  to 
abandon  the  points  indicated  ;  but  if  he  feels  at  liberty  to  modify  the 
proposals  substantially,  or  to  draw  up  new  ones  which  shall  not  be 
repugnant  to  the  spirit  of  this  note,  there  will  then  be  no  obstacle  to 
overtures 'with  the  Mexican  government,  animated  as  it  is  by  the  ami- 
cable sentiments  consonant  with  the  happy  relations  subsisting  between 
the  two  republics. 

The  undersigned  has  the  honoi;  of  reiterating  to  his  exceUency  Mr. 
Forsyth  the  assurances  of  his  very  distinguished  consideration. 

B.  LEBDO  DE  TEJADA. 

His  Excellency  John  Fobstth, 

Envoy  Extraordinary  ^  and 

Minister  FhnijKfteniiary  of  ihe  DmUdBtaies. 
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[Extracts] 

4 

Lbqation  op  the  United  States, 

Mexico,  September  15,  1857. 

The  UDdersigned,  envoy  extraordinary  and  minister  plenipotentiary 
of  the  United  States,  has  the  honor  to  acknowledge  the  receipt  of  the 
note  of  his  excellency  the  minister  of  relations  of  the  12th  instant, 
in  which  he  is  informed  that  the  government  of  Mexico  declines  en- 
tering into  negotiations  for  a  treaty  on  the  hasis  of  *  *  * 
certain  concessions  to  the  United  States  on  the  Isthmus  of  Tehuante- 
pec.  The  time  having  passed  when  the  undersigned  would  have  felt 
authorized  to  depart  from  the  letter  of  his  instructions  in  the  forma- 
tion of  a  treaty,  he  has  now  nothing  to  do  but  to  report  to  his  gov- 
ernment the  answer  of  the  Mexican  government  to  its  proposals,  and 
to  await  its  further  instructions. 

The  undersigned  cannot  permit  this  occasion  to  pass  without  ad- 
verting to  a  passage  in  his  excellency's  note,  Which,  taken  in  con- 
nexion with  the  spirit  of  a  late  contract,  made  by  the  Mexican  gov- 
ernment with  the  Louisiana  Company,  for  the  opening  of  the  Tehuan- 
tepec  Isthmus  route,  appears  to  have  an  important  significancy..  His 
excellency  states,  among  other  things,  that  "  the  right  to  pass  an 
armed  force"  over  the  Isthmus,  if  granted  by  Mexico,  would  "  depre- 
ciate her  rights  of  sovereignty  over  that  territory ;"  while,  in  the  grant 
to  the  Louisiana  company,  dated  the  7th  instant,  a  restriction  is 
placed  upon  the  company  in  article  20,  which  absolutely  forbids  it  to 
transport  armed  forces,  foreign  or  national,  over  any  road  or  transit 
it  may  control.  The  undersigned  has  to  observe  that,  if  the  granting 
of  a  permission  by  Mexico  to  the  United  States  for  the  transit  of  her 
troops  and  munitions  across  the  Isthmus  be  equivalent  to  a  deprecia- 
tion of  Mexican  rights  of  sovereignty  over  that  territory,  then  Mexi- 
co has  already,  qtu>  ad  hoc,  parted  with  that  sovereignty.  In  the  8th 
article  of  the  treaty  of  30th  December,  1853,  it  is  provided,  among 
other  things,  that  "the  two  governments  will  enter  into  arrange- 
ments for  the  prompt  transit  of  troops  and  munitions  of  the  United 
States,  which  that  government  may  have  occasion  to  send  from  one 
part  of  its  territory  to  another,  lying  on  opposite  sides  of  the  conti- 
nent." It  is  true,  the  ''arrangements"  here  spoken  of  have  never 
been  made,  but  it  is  only  because,  up  to  this  moment,  the  way  across 
the  Isthmus  has  not  been  opened,  and  there  has  been  no  occasion  for 
the  United  States  to  ask  for  the  fulfilment  of  this  stipulation.  When 
that  occasion  does  present  itself  the  United  States  government  will 
insist,  and  will  have  a  right  to  insist,  upon  the  arrangements 
necessary  and  proper  to  perfect  the  right,  conferred  by  Mexico  in  this 
article,  to  pass  her  troops  promptly  across  the  Isthmus.  The  under- 
signed would  fail  to  act  in  the  spirit  of  his  instructions  from  his  gov- 
ernment did  he  not  protest,  as  he  now  does,  against  any  act  or  decla- 
ration, or  any  interpretation  of  any  act  or  declaration,  of  the  Mexi- 
can government,  which  may  be  supposed  to  call  in  question,  or  place 
in  jeopardy,  the  clear  guaranties  of  the  8th  article  of  the  treaty  of 
1853.     Peculiarly  placed  as  the  territories  of  the  United  States  <\re, 
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on  the  borders  of  the  two  oceans,  with  Mexican  territory  interreniDg, 
and  offering  a  transit  folly  eight  days  shorter  for  the  passage  of  her 
citizens,  her  merchandise,  and  her  troops,  than  by  any  other  rente, 
it  is  not  to  be  expected  that  the  United  States,  in  an  age  when  steam 
and  electricity  have  made  the  saving  of  time  so  important  an  element 
of  progress,  can  forego  the  advantages  or  yield  np  the  privileges 
guarantied  to  her  by  solemn  treaty  stipulations.  So  far  from  it,  the 
government  of  the  United  States  feels  that  it  has  a  right  to  expect 
Irom  the  comity  of  a  friendly  and  neighboring  republic  an  extension 
of  the  facilities  and  privileges  of  transit  over  this  important  highway, 
it  being  always  understood  that  they  are  to  be  enjoyed  in  perfect  con- 
sistency with  the  sovereign  rights  of  Mexico  over  that  territory,  and 
without  detriment  to  the  interests,  the  honor,  or  the  prosperity  of  the 
Mexican  government  or  people. 

This  interesting  question  is  surely  destined  to  be  the  object  of  earl  j 
investigation  and  negotiation  between  the  two  governments  ;  and  if 
the  undersigned  should  chance  to  be  the  minister  of  the  United  States 
when  that  time  arises,  he  does  not  despair  of  being  able  to  demon- 
strate, by  fair  argument,  not  only  that  the  government  of  Mexico  can 
treat  with  that  of  the  United  States  in  the  spirit  of  the  Tehuantepec 
articles,  lately  submitted  to  it,  without  depreciating  her  rights  of 
sovereignty,  but  that  such  a  course  is  consistent  with  her  clearest 
duty  and  highest  national  interests. 

The  undersigned  takes  this  occasion  to  assure  his  excellency  of  his 
distinguished  consideration. 

JOHN  FORSYTH. 

His  Excellency  SeBor  Don  Sebastian  Leroo  de  Tbjada, 

MinisUrof  BdaUoM. 


[Translation.] 

Depariment  of  Interior^  [Fommto^]  Cdonization^  Industtyj  and  Oom- 
meroe  of  the  Meodcan  BepMic. 

¥nTB  section. 

His  excellency  the  president  of  the  republic  has  transmitted  to  me 
the  following  decree : 

Ignacio  Comonfort,  president  of  the  Mexican  republic,  to  the 
inhabitants  thereof:  Know  ye,  that,  using  the  powers  granted  to  me 
by  the  plan  of  Ajutla,  remodelled  at  Acapnlco,  I  have  thought  proper 
to  issue  the  following  decree : 

Sole  article.  The  privilege  granted  on  the  5th  of  February,  1853, 
to  Mr.  A.  G-.  Sloo  and  associates,  and  to  the  company  entitled 
^' Mixed,"  for  the  opening  of  interoceanic  communication  through 
the  Isthmus  of  Tehuantepec,  is  declared  null  and  void ;  the  grantees 
having  violated  the  obligations  imposed  by  the  decree  of  the  above 
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date.    Wherefore,  I  order  it  to  be  printed,  published,  circulated,  and 
duly  carried  iuto  effect. 

Issued  in  the  palace  of  Tacubava,  September  3,  1857. 

IGNACIO  COMONFORT. 

To  the  citizen  Manuel  SUiceo  : 

Communicated  for  your  information  and  proper  action. 

Qod  and  liberty.    Mexico.  September  3,  1857. 

SILICEO. 

FIFTH  SECnOK. 

His  excellency  the  president  of  the  republic  has  transmitted  to  me 
the  following  decree : 

The  citizen  Ignacio  Comonfort,  president  of  the  Mexican  republic, 
to  the  inhabitants  thereof:  Enow  ye,  that,  using  the  nower  granted 
to  me  by  the  plan  proclaimed  at  Ayutla,  and  remodellea  at  Acapulco, 
I  have  thought  proper  to  issue  the  following  decree : 

Art.  1.  A  privilege  is  conceded  to  the  company  formed  in  New 
Orleans  on  the  30th  of  July  of  the  present  year,  called  the  '^  Louisi- 
ana Tehuantepec  Company,''  for  the  opening  of  an  interoceanic  com- 
munication across  the  Isthmus  of  that  name,  according  to  the  condi- 
tions expressed  in  the  present  decree. 

2.  The  companv  shiJl  establish  the  communication  by  water  in  the 
navigable  part  of  the  Coatzacoalcos,  and  from  the  point  where  that 
river  ceases  to  be  navigable  shall  begin  the  roads  referred  to  in  the 
two  succeeding  articles. 

3.  The  company  shall  construct  a  railroad,  which  shall  be  com- 
menced in  eighteen  months  from  the  date  of  this  decree,  and  finish 
in  each  year  a  length  of  ten  leagues  (26  miles  73^  yards)  until  the 
entire  completion  of  the  line. 

4.  Until  the  railroad  is  completed,  the  company  shall  keep  in  good 
serviceable  order  a  convenient  road,  with  the  necessary  bridges,  for 
the  passage  of  carriages  conveying  passengers  and  merchandise  of 
small  weight. 

5.  As  soon  as  the  necessary  surveys  are  made,  and  the  plans  drawn 
by  the  engineers  for  the  line  of  the  road,  they  shall  be  submitted  to 
the  minister  of  fomento  (internal  improvements)  for  his  approval. 

6.  The  company  shall  build,  at  its  own  cost,  within  two  years  from 
the  completion  of  the  railroad,  the  moles  and  dykes  necessary  for  the 
line  of  communication  in  the  ports  of  Coatzacoalcos  and  Yentosa, 
which  are  open  for  foreign  commerce.  It  shall  immediately  construct 
such  works  as  are  necessary  for  discharging  vessels  and  protecting 
merchandise  from  damage. 

7.  The  government  grants  to  the  company  the  land  necessary  for 
the  carriage  road  and  railroad,  the  moles,  dykes,  warehouses,  depots, 
stations,  sheds  for  stages  and  other  carriages,  and  hotels  for  passen- 
gers; but  if  the  public  land  is  insufficient  for  these  purj^oses,  the  com- 
pany shall  take  lands  of  private  proprietors,  indemnifymg  the  owners 
according  to  law. 
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8.  The  company  may  take  gratis  from  public  lands  materials 
sary  for  the  construction  and  preservation  of  the  road,  and  its  appur- 
tenances. It  may  also  use  materials  from  private  lands,  indemnifying 
the  owners  according  to  law. 

9.  The  exclusive  privilege  of  transport  by  the  line  of  commnnicft- 
tion  is  granted  to  the  company,  which  shall  consequently  have  pover 
to  levy  tolls,  transit  dues,  storages,  and  any  other  dues  for  freight  of 
merchandise,  or  conveyance  of  passengers ;  but  the  tariff  fixed  by  it 
shall  not  exceed  fifty  cents  per  league  for  each  passenger,  nor  three 
cents  per  league  for  each  arroba  (twenty-five  pounds)  of  merchandise, 
nor  one  per  cent,  on  the  value  of  precious  metals  and  jewels  for  car- 
riage across  the  entire  length  of  the  road. 

10.  The  government  shall  exact  no  impost  nor  contribution  of  anj 
kind,  whether  on  the  transit  of  merchandise  or  passengers^  or  on  the 
capital  invested  in  the  road ;  but  the  company  shall  pay  to  the  govern- 
ment each  month  twelve  cents  for  each  passenger  and  each  package  of 
merchandise  carried  across  the  general  line. 

11.  During  the  time  necessary  for  the  construction  of  the  road  the 
company  may  import  into  the  Isthmus,  free  of  duty,  the  materials, 
engines,  iron  work,  carriages,  and  tools  necessary  for  the  construction 
and  preservation  of  the  road  and  its  appurtenances,  as  well  as  such 
objects  of  first  necessity  as  are  not  found  on  the  Isthmus,  and  as  may 
be  required  for  the  maintenance  and  clothing  of  the  laborers  and  per- 
sons employed  on  the  road.  After  that  time  the  company  shall  have 
the  right  to  import  free  of  duty  only  the  engines,  cars,  and  rails 
necessary  for  the  road  This  latter  exemption  shall  last  during  the 
whole  term  of  the  privilege ;  and  this,  as  well  as  the  exemption  first 
mentioned,  shall  be  used  in  accordance  with  the  rules  to  be  issued  by 
the  minister  of  the  treasury. 

12.  The  government  will  protect  with  its  whole  power  the  prosecu- 
tion, preservation,  and  security  of  the  work. 

13.  The  right  granted  to  the  company  for  the  conveyance  of  mer- 
chandise shall  be  subject  to  rules  to  be  issued  by  the  minister  of  the 
treasury,  having  for  their  object  the  prevention  of  abuses,  and  espe- 
cially the  facilitating  of  the  prompt  despatch  of  the  merchandise. 
This  right  shall  not  confer  on  the  company  the  privilege  of  opening 
any  stores  for  sale  of  merchandise  on  the  Isthmus. 

14.  The  government  shall  keep  open,  for  foreign  commerce,  the 

forts  of  Coatzacoalcos,  on  the  Gulf  of  Mexico,  and  of  Yentosa,  on  the 
acific. 

15.  The  company  shall  construct  first-class  light-houses  on  both 
termini  of  the  line  of  communication,  and  another  in  the  port  of 
Acapulco.  The  first  two  to  be  finished  within  seven  years,  and  the 
third  within  ten  years  from  this  date,  which  shall  belong  exclusively 
to  the  government.  It  shall  also  deepen  the  bar  and  bed  of  the  Coat- 
zacoalcos river,  if  practicable,  according  to  plans  to  be  approved  by 
the  minister  of  fomento. 

16.  The  present  privilege  shall  last  sixty  years  from  this  date, 
during  all  which  time  the  government  shall  receive  fifteen  per  cent,  of 
the  net  revenues  of  the  whole  line  whenever  dividends  are  declared  to 
the  shareholders.     During  all  this  time  the  exemptions  and  othor 
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rights  conceded  to  the  company  by  the  decree  shall  be  valid  and  ex- 
clusive, and  shall  not  be  changed  except  by  mutual  consent ;  and  at 
the  end  of  these  sixty  years  the  government  shall  enter  into  full  and 
absolute  possession  of  the  road,  with  all  its  trains,  (which  shall  be  at 
least  sufficient  for  the  daily  carriage  of  five  hundred  passengers  and 
ten  thousand  arrobas  of  merchandise,)  toolsj  and  appurtenances ;  it 
"being  understood  that  the  whole  is  to  be  delivered  in  a  perfectly  ser- 
viceable state  for  current  use,  the  rails,  cars,  machines,  and  utensils, 
not  to  be  more  than  half  worn.  The  ships  and  steamboats  of  the 
company  are  not  included  in  this  obligation. 

17.  The  company  assumes  the  payment  to  Mr.  Francisco  P.  Fal- 
connet  of  the  six  hundred  thousand  dollars,  with  interest  and  damages 
legally  due,  lent  to  the  Sloo  enterprise,  to  enable  it  to  comply  with 
the  14th  article  of  the  contract  of  the  5th  February,  1853,  liberating 
the  government  from  all  future  responsibility,  and  without  diminish- 
ing its  share  of  net  profits  fixed  in  the  preceding  article. 

18.  The  company  shall  convey  to  any  point  of  its  whole  line,  free 
of  charge,  the  mails  which  pass  on  the  road,  receiving  and  delivering 
them  with  the  regular  formalities.  It  shall  also  convey,  for  half  its 
tariff  of  prices,  all  products  and  objects  belonging  to  the  government. 
It  shall  also  convey  gratisy  going  and  returning,  the  officers,  troops, 
employes,  and  agents  of  the  general  government,  and  of  the  States, 
when  travelling  on  public  service.  The  metals  and  agricultural  and 
manufactured  products  of  the  republic  shall  be  conveyed  for  twenty- 
five  per  cent:  less  than  the  tariff  of  prices  under  regulations  to  be 
issued  by  the  minister  of  the  treasury. 

19.  The  government  shall  name  two  of  the  nine  directors  of  the 
company,  with  the  same  faculties  and  prerogatives  as  the  other  direc- 
tors, and  may  establish  a  commission  on  the  Isthmus  to  watch  the 
works  undertaken  in  conformity  with  this  privilege. 

20.  The  following  restrictions  are  imposed  on  the  company:  1.  It 
shall  construct  no  fortress  on  the  Isthmus,  nor  organize  an  armed 
force  of  any  kind,  nor  give  passage  to  any  armed  force,  national  or 
foreign,  without  the  express  authorization  of  the  general  government. 
2.  It  shall  immediately  discharge  from  its  service  any  of  its  employes 
engaged  in  smuggling,  or  protecting  smuggling,  or  who  shall  commit 
any  offence,  and  shall  aid  the  government  in  prosecuting  the  delin- 
quents. 3.  It  shall  enforce  any  measures  designated  by  the  general 
government  for  the  purpose  of  compelling  all  passengers  to  obey  the 
revenue  laws  of  the  republic. 

21.  The  company,  and  all  foreigners  who  may  take  part  in  it, 
whether  as  shareholders  or  by  any  otner  right  which  may  entitle  them 
to  intervene  in  its  operations,  share  in  its  profits,  or  claim  any  of  its 
concessions,  shall  have  no  greater  rights  than  Mexicans,  nor  any  other 
means  of  enforcing  them  than  those  conceded  to  the  latter  by  the  laws 
of  the  republic.  All  questions  of  this  kind,  and  those  which  may 
arise  in  relation  to  the  acquisition,  preservation,  or  loss  of  shares  or 
rights  in  the  said  road,  shall  be  decided  by  competent  national  tribu- 
nals in  conformity  with  law.  The  employes  and  servants  of  the  com- 
pany shall  be  subject  to  the  same  conditions. 

22.  The  restrictions  ot  the  preceding  article  shall  not  apply  to  dis- 
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putes  or  differences  between  foreign  shareholders  not  within  the  re- 
public, for,  in  this  case,  snch  disputes  maj  be  examined  and  decided 
as  if  this  restriction  did  not  exist.  But  these  decisions  of  foreign  tri- 
bunals shall  in  no  manner  affect  the  prescriptions  of  this  decree,  nor 
those  of  the  company  to  which  the  privilege  is  conceded,  which  is  to 
be  reputed  Mexican  for  all  the  purposes  of  the  concession,  nor  Mexico 
interests. 

23.  The  company  shall  not  transfer,  alienate,  nor  hypothecate  tUi 
privilege  without  previous  consent  of  the  government,  nor  admit  s«  a 
partner,  in  any  case,  any  foreign  government  or  state. 

24.  The  transit  by  the  line  of  communication  shall  be  free  for  all 
the  inhabitants  of  the  world ;  but  the  freight  on  merchandise  of  na- 
tions who  may  not  make  a  neutrality  treaty  with  Mexico  shall  be  id- 
increased  twenty-five  per  cent. 

25.  The  company  shall  open  lists  in  Mexico  for  a  period  of  four 
months  for  subscription  to  its  stock  by  Mexicans,  and  a  third  of  the 
whole  of  its  shares  shall  be  reserved  for  that  purpose.  After  that  pe- 
riod, the  company  shall  be  at  liberty  to  place  its  shares  at  any  point 
in  the  United  States  or  Europe. 

26.  The  company  shall  have  the  right  to  convey  by  its  line  of  com- 
munication^ in  closed  bags,  which  shall  not  be  opened,  foreign  maOs ; 
and  these  bags  shall  be  sealed  by  the  postmasters  or  coUecton  of 
customs. 

27.  There  is  conceded  to  the  company  the  exclusive  privilege  of 
navigating  the  river  Coatzacoalcos,  under  the  Mexican-  flag,  during 
the  whole  time  of  the  concession,  establishing  for  the  serrioe  of  the 
line  steamboats  or  ships,  which  shall  not  be  bound  to  be  provided  with 
such  offiers  and  crews  as  the  laws  require  for  vessels  reputed  national ; 
but  their  captains,  employes,  and  servants  shall  be  subject  to  the  pro- 
visions of  the  twenty-first  article  of  this  decree. 

28.  The  privilege  conceded  in  the  foregoing  article  shall  not  prevent 
the  inhabitants,  owners  of  plantations  or  other  property,  situated  on 
the  banks  of  the  river,  importing  objects  which  they  may  need,  or 
exporting  their  agricultural  or  manufaotured  products  in  vessels  of 
Mexican  build  and  under  the  Mexican  flag. 

29.  The  vessels  of  the  company  used  solely  for  conveying  corre- 
spondence and  merchandise  for  transit  across  the  whole  line  shall  be 
free  from  tonnage  duty. 

30.  The  company  shall  convey  in  its  vessels,  free  of  coat,  the  muls 
which  may  come  from  any  point  of  the  republic,  or  may  be  sent  from 
the  republic  to  any  point  at  which  its  vessels  touch,  receiving  and 
delivering  them  in  due  form ;  in  the  same  way  it  shall  convey  for  half 
its  tariff  rates  all  articles  the  property  of  the  government,  and  with- 
out charge,  whether  going  or  returning,  the  officers,  troops,  employ^, 
and  agents  of  the  general  government  or  of  the  States  when  travelling 
on  public  service.  Metals  and  the  products  of  the  agricoltare  and 
manufactures  of  the  republic  shall  be  carried  for  twenty-flve  per  cent 
less  than  the  tariff  price. 

31.  The  maximum  tariff  of  prices  on  the  vessels  of  the  company 
shall  be  three-fourths  of  that  fixed  for  the  railroad. 

32.  If  the  company  should  require  for  depot  or  winter  quarters  any 
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other  port  on  the  Pacific  than  YentoBa,  it  shall  give  the  preference  to 
Acapmco. 

33.  The  company  shall  appoint  an  agent  in  Mexico  with  the  neces- 
sary powers  and  instructions  for  coming  to  an  understanding  with  the 
general  government  and  other  authorities  of  the  repuhlic  on  all  mat- 
ters which  refer  to  the  obligations  imposed  on  it  by  this  decree. 

34.  This  privilege  shall  become  nnll  and  void  if  the  company  shall 
not  comj)ly  with  any  of  the  obligations,  or  shall  infringe  the  restrictions 
imposed  in  the  present  decree,  as  well  as  for  a  suspension  of  its  work 
on  the  road  for  the  spa^  of  four  months.  In  any  of  these  events  it 
shall  not  only  lose  the  concession,  of  which  the  Mexican  government 
may  dispose  at  its  pleasure,  but  all  the  expenses  incurred  and  work 
done  on  the  Isthmus,  which  shall  remain  for  the  profit  of  the  nation  ; 
and  shall  also  pay  a  fine  of  $50,000,  which  shall  be  secured  to  the 
satisfaction  of  the  minister  of  fomento. 

35.  In  case  there  should  be  any  doubt  or  difference  in  the  execution 
or  interpretation  of  this  privilege,  it  shall  be  decided  by  arbitrators 
and  amicable  compounders,  one  named  by  the  government  and  the 
other  by  the  company,  who,  before  beginning  their  examination,  shall 
name  a  third  in  case  of  disagreement.  Against  the  decrees  of  these 
arbitrators  and  the  umpire  there  shall  l^  no  appeal  nor  recourse 
whatever. 

Wherefore,  I  order  that  this  be  printed,  published,  circulated,  and 
duly  enforced. 

Given  in  the  national  palace  of  Mexico,  on  the  7th  of  September, 
1857. 

I.  COMONFORT. 

jfb  the  citizen  Manuel  SUiceo : 

And  I  communicate  it  to  you  for  your  information  and  due  results. 
God  and  liberty.    Mexico,  September  7,  1857. 

SILICEO. 


Mr.  Brawn  to  Mr.  Case. 


Post  Office  Dbpabtmbnt, 

Washington,  May  24, 1868. 

Sib  :  In  reply  to  your  communication  of  the  21st  instant,  enclosing 
a  copy  of  the  resolution  of  the  House  of  Representatives  of  the  19th 
instant,  calling  for  information  respecting  the  transit  over  the  Isthmus 
of  Tehuantepec,  I  have  the  honor  to  enclose  a  copy  of  a  letter  which  I 
have  just*  prepared  and  will  send  to  the  chairman  of  the  Post  Office 
Committee,  in  reply  to  a  call  made  by  the  committee  on  the  same  sub- 
ject, which  I  hope  will  be  satisfactory. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

AARON  V.  BROWN. 

Hon.  Lbwis  Cass, 

Secretary  of  State. 
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Mr,  Brcvm  to  Mr.  English. 

Post  Officb  Department, 

Waahingtonj  May  24,  1858. 

Sib  :  In  reply  to  your  communication  of  the  20th  instant,  I  hare 
the  honor  to  stale  that  no  contract  has  heen  entered  into  with  acy 
party  or  parties  to  carry  the  California  mails  hy  the  Tehuantep^c 
route.  Applications  for  such  a  contract  having  heen  repeatedly  made 
verhally,  and,  perhaps,  in  writing,  the  department  advertised  for  prt> 
posals,  which  may  be  seen  in  the  printed  pamphlet  of  Proposals  for 
Louisiana,  page  51.  Having  advertised  for  proposals  on  this  line,  and 
received  one  or  more  bids  on  it,  the  department,  after  taking  suitaMe 
time  for  deliberation,  has  come  to  the  conclusion  to  establish  mail 
service  thereon  from  New  Orleans,  via  Tehuantepec,  to  Acapulco,  pro- 
vided a  satisfactory  contract  can  be  made  for  that  purpose.  The 
service  is  not  proposed  to  be  put  on  further  than  to  Acapulco,  because 
the  present  line  of  steamers  from  Panama  to  San  Francisco  always 
touch  at  Acapulco,  and  can  take  on  the  New  Orleans  mails  and  pag- 
sengers.*  It  is  not,  however,  proposed  to  make  the  first  contract  for 
a  longer  period  than  one  year  from  1st  October  next,  so  that  this  con- 
tract and  the  one  from  New  York  to .  Aspinwall,  may  expire  at  the 
same  time.  In  the  course  of  this  year  the  practicability  of  the  Te- 
huantepec route  may  have  been  fully  tested,  and  its  capability  t«> 
furnish  the  shortest,  cheapest,  and  safest  niail  route  to  California  fully 
demonstrated.  The  department,  by  the  simultaneous  expiration  of 
the  contracts  on  these  two  routes,  will  be  enabled  to  determine  which 
one  to  select,  or  whether  to  keep  up  both,  accommodating  the  mails 
and  the  passengers  from  New  York  and  New  Orleans,  respectively,  bat 
paying  according  to  the  amount  of  mail  service  rendered. 

It  is  alleged  that,  by  starting  this  line  from  New  Orleans,  corre- 
spondence ^om  the  Atlantic  side  will  be  received  nearly  one  week  later 
than  at  present,  and  from  California  to  the  Atlantic  States  in  like 
proportion — that  is  to  say,  that  whilst  letters  sent  from  Boston  and 
New  York  to  California,  by  Panama,  would  reach  Acapulco  about 

days  after  they  had  been  written ;  others  sent  from  New  Orleans, 

via  Tehuantepec,  to  Acapulco  would  reach  them  in  about days ; 

thus  practically  furnishing  nearly  a  weekly  mail,  instead  of  a  semi- 
monthly communication,  as  at  present. 

The  terms  of  the  contract  are  not  yet  definitely  settled,  and,  there- 
fore, cannot  be  set  forth ;  but  the  department  does  not  anticipate  much 
difficulty  in  being  able  to  obtain  the  service  on  reasonable  and  satis- 
factory terms.  The  authority  of  this  department  to  make  such  a  con- 
tract may  be  found  in  the  second  section  of  the  act  of  March  3,  1851, 
which  the  Postmaster  General  considers  ample  and  undoubted. 

Serious  doubts  have  been  expressed  as  to  whether  the  road  has  been 
yet  or  will  be  made  in  time  sufficient  for  the  performance  of  the  con- 

*  It  is  not  here  intended  that  the  line  is  to  the  port  of  Acapulco,  bnt  it  is  mentioned 
only  as  a  designation  of  the  place  at  or  near  which  the  two  lines  are  to  be  merged  into 
one.  The  legal  form  of  the  contract  will  be  for  service  from  New  Orleans  to  San  fYandaoo, 
both  being  American  ports,  and  strictly  within  the  act  of  1851. 
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templated  service.  The  department,  however,  will  take  care,  in  making 
any  contract,  to  provide  tnat  where  there  is  no  service  there  shall  be 
DO  pay,  and  that  no  fines  or  forfeitures  shall  be  remitted  for  failures 
arising  from  a  want  of  a  suitable  road  or  for  obstacles  presented  by 
the  insu£Sciency  of  river  navigation,  or  of  the  bays,  at  either  terminus 
of  the  transit.  If,  therefore,  the  river,  bay,  or  road,  shall  not  be  suf- 
ficient, the  contractors,  not  the  government,  will  be  the  losers  by  it. 

The  Tehnantepec  route  has  long  been  a  favorite  one  with  the  gov- 
ernment and  people  of  the  United  States.  No  opportunity  has  been 
lost  in  endeavoring  to  secure  it.  Having  at  last  secured  it,  by  the 
terms  of  the  Gadsden  treaty,  and  a  reasonable  probability  now  exist- 
ing that  the  route  has  been,  or  will  in  a  short  time  be,  placed  in  a 
condition  to  receive  the  service,  the  department  sees  no  good  reason 
why  it  should  not  enter  on  the  enjoyment  of  those  advantages  so 
earnestly  desired  and  so  long  anticipated  by  the  people  and  govern- 
ment of  the  United  States. 

In  proposing  to  make  this  oontra^t,  the  Postmaster  General  does 
not  intend  to  decide  any  controversy  which  now  exists,  or  may  here- 
after arise,  between  rival  claimants  under  the  grants  or  decrees  of  the 
Mexican  government.  Who  are  the  true  owners  of  the  right  to  make 
the  road  is  left  to  the  proper  tribunals  to  determine.  It  is  enough  for 
the  department  that  parties  of  undoubted  responsibility,  claiming  to 
be  in  possession  of  the  road  and  to  be  the  lawful  owners  of  it,  have 
proposed  to  perform  the  desired  service.  If  in  this  there  shall  be  any 
mistake,  the  contract  with  the  parties  will  terminate  with  their  loss  of 
the  road,  and  the  department  be  as  ready  to  contract  with  the  success- 
ful claimants  as  with  the  present  ones.  In  any  point  of  view,  it  would 
seem  to  be  the  interest  of  the  true  owner  of  this  right,  whoever  he  may 
be^  that  this  contract  should  be  made.  It  will  materially  aid  in  the 
early  completion  of  the  road,  and  furnish  the  assurance  that  after  the 
United  States  had  entered  on  the  use  of  it,  in  the  transmission  of  their 
mails,  that  no  wanton  or  illegal  revocation  of  the  right  would  be 
tolerated. 

The  department,  in  arriving  at  the  conclusion  that  the  time  had 
come  when  the  mail  service  of  the  United  States  ought  to  be  placed 
upon  this  new  and  additional  route,  has  not  been  infiuenced,  in  the 
slightest  degree,  by  mere  geographical  partialities.  Rightly  con- 
sidered, there  is  no  rival  and  separate  interests  of  the  north  or  north- 
east to  be  prejudiced  by  the  estaolishment  of  this  route. 

If  it  be  shorter,  safer,  and  more  expeditious  than  other  routes,  it  can 
and  will  be  adopted  by  the  people  of  that  portion  of  the  United  States, 
both  for  postal  and  travelling  purposes,  as  freely  and  fully  as  by  those 
of  the  west  and  southwest.  If  it  present  no  such  striking  advantages, 
then  more  southern  transits,  such  as  Panama,  Ohiriqui,  Nicaragua, 
&c.,  will  continue  to  be  used  by  all  the  northern  or  northeastern  por- 
tion of  the  Union,  whilst  that  of  Tehuantepec  would  probably  be  used 
by  the  people  of  the  west  and  of  the  southwestern  States,  whose  geo- 
graphical positions  rendered  it  to  them  the  most  desirable  transit. 

I  am,  very  respectfully,  your  obedient  servant, 

AARON  V.  BROWN. 

Hon.  Wm.  H.  Engush, 

Ohairman  Oommittee  an  Post  Offices  and  Post  Saads. 
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36th  0>Nes]g», )  SENATE.  ( Ex.  Doo. 

IstSemon.    5  {  No.  73. 


REPORT 


SECRETARY  OF  THE  INTERIOR, 

IN  ANIWBK  Tt 

A  reaotution  of  the  Senate  relative  to  the  daim  of  the  St.  Regie  IndioM 

'    to  land  in  Kansas. 


Jtnne  14, 1858.<-IiaKd,  and  ordered  to  be  printed. 


Dbpartmbnt  of  THB  IhTERIOBi 
June  14,  1858. 

Sol  :  I  have  the  honor  to  transmit,  in  response  to  Senate  resolation 
of  the  2d  instant,  a  copy  of  the  report  of  the  Acting  Commissioner  of 
Indian  Affairs,  to  whom  it  was  referred. 

There  is,  as  will  be  seen  from  the  report,  no  information  on  file  in  the 
Indian  Office  in  relation  to  the  right  of  the  St.  Regis  Indians  to  lands 
in  Kansas ;  the  Acting  Commissioner,  however,  expresses  the  opinion, 
in  which  I  entirely  concur,  that  the  St.  Regis  have  no  claim  whatever 
to  the  lands  in  Kansas  set  apart  for  the  New  York  Indians. 
With  great  respect,  your  obedient  servant, 

J.  THOMPSON,  Secretary. 
Hon.  J.  C.  Brbqkinridqb, 

President  of  the  U.  S.  Senate. 


DbpARIMIENT  of  THB  InTBBIOK^ 

Office  Indian  Affairs,  June  12,  1868. 
SiE :  I  have  the  honor  to  acknowledge,  by  reference  from  yon,  the 
•  receipt  of  the  following  Senate  resolution  of  June  2, 1868,  viz : 

^^Besoivedj  That  the  Secretary  of  the  Interior  communicate  to  the 
Senate  such  information  as  his  department  may  afford,  concerning  any 
right  or  claim  of  the  St.  Regis  Indians,  now  residing  in  the  State  of 
New  York,  to  any  contingent,  conditional,  or  other  interest  in  the 
lands  set  apart  for  the  New  York  Indians,  in  Kansas,  or  in  the  Indian 
territory,  and  whether  the  CSanadian  portion  of  the  St.  Re(^  Indiana 
has  any  such  interest/' 
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The  onlj  information  that  this  department  can  famish  in  repponw 
to  the  foregoii^  resolution  is  that  which  is  contained  in  a  treatj  ooo- 
snmmated  at  Buffalo  Creek,  on  the  16th  of  Jannftrj,  1838,  with  the 
New  York  Indians. 

By  the  provisions  of  the  second  article  of  which  treaty,  there  wm 
set  apart  for  the  occupancy  of  the  New  York  Indians,  including  the 
St.  Begis  band,  a  tract  of  country  in  what  is  now  the  Territorj  of 
Kansas.  And  the  third  article  looked  to  their  removal  within  fife 
years  from  the  date  of  the  promulgation  of  the  treaty  by  the  President 
of  the  United  States,  which  event  occurred  on  the  4th  day  of  April, 
1840.  Within  five  years  thereafter  the  St.  Be^ps  Indiana  had,  how- 
ever, taken  no  steps  towards  removal,  nor  until  recently  have  thej 
even  intimated  a  aesire  to  remove. 

Having  thus  evidently  failed  to  avail  themselves  of  the  provision  for 
their  removal,  upon  which  their  right  to  the  country  depended,  it  h« 
been  determined  by  the  department  that  they  have  forfeited  all  right 
or  interest  which  they  might  otherwise  have  had  in  the  tract  of 
country  set  apart  by  the  treaty. 

As  to  the  Canadian  portion  of  the  St.  Begis  Indians,  this  office  haa 
no  hesitation  whatever  in  expressing  the  opinion  that  they  have  not 
4;he  shadow  of  a  right  to  any  part  of  the  tract  in  question. 

The  resolution  referred  is  herewith  returned. 

Very  respectfully,  your  obedient  servant, 

CHABLE8  E.  MIX, 
Ading  ComnUmimer, 

>Hon.  J.  Thoicpsok, 

Secretary  of  the  Inierior. 
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REPORT 

or 

THE  SECRETARY  OF  THE  NAVY, 


nr  coMMfAWCc  with 


A  reaolutian  of  the  Senate  of  the  4tih  instant,  caUing  for  copies  of  the 
inetructume  given  to  Oommodore  McOatdey,  while  recently  and  iem- 
pararUy  in  command  of  the  Home  Squadron. 


Makch  10,  1856.--Read  and  refrrrod  to  the  Committee  on  N&T&]  Affaira. 
Jmri  15,  1868.— Ordered  to  be  printed. 


NaYT  DEPABniBNT, 

March  10,  1856. 

Sir  :  In  compliance  with  that  portion  of  the  reBoIution  of  the  Senate 
of  March  4,  1856,  in  which  the  Secretary  of  the  Navy  is  requested 
''  to  communicate  to  the  Senate  copies  of  all  the  instructions  given 
hj  the  department  to  Commodore  Charles  S.  McCauley,  on  the  occa- 
sion of  proceeding  to  the  West  Indies  and  the  Havana,  in  the 
'steamer  San  Jacinto,' while  recently  and  temporarily  commanding 
the  ^  Home  squadron,'  together  with  the  instructions  issued  to  Com- 
modore Thomas  Crabbe,  commanding  the  United  States  naval  forces 
on  the  coast  of  Africa,  at  the  time  the  ship  *  Jamestown '  was  ordered 
to  the  West  Indies,  about  the  period  referred  to,''  I  have  the  honor  to* 
transmit  herewith  copies  of  the  instructions  desienated. 

In  reply  to  that  portion  of  the  resolution  which  requests  the  SeorsM 
tary  of  the  Navy  **  to  communicate  to  the  Senate  estimates  of  ihm 
amount  of  pay  of  the  grades  of  captains,  commanders,  lieutenants^ 
masters,  passed  midshipmen^  and  midshipmen,  respectively,  of  the 
navy,  prior  and  subsequent  to  the  alleged  execution  of  the  '  act  to 
promote  the  efficiency  of  the  navy,'  February  28,  1865,  and  whether 
the  aggregate  of  pay  and  the  number  of  the  grades  of  officers  herein 
specined  are  the  same  as  allowed  by  law  prior  to  the  said  act  of  28th 
February,  1865,"  I  herewith  transmit  a  table,  marked  A,  which 
furnishes  estimates  of  the  pay,  respectively,  of  the  grades  above  men- 
tioned, prior  and  subsequent  to  the  execution  of  the  act  of  February 
28, 1866,  by  which  it  will  be  seen  that  the  ^'  aggregate  pay  of  said 
grades  "  is  not  increased,  but  diminished.  In  order  to  make  a  strictly 

Digitized  by  VjOOQIC 


2  msTRncnosB  to  ooiimodore  h'caulst. 

correct  oompariflooy  I  directed  an  estimate  to  be  made  of  the  paj  of 
those  grades  on  the  day  of  the  passage  of  tho  act  of  28th  Febroary, 
1856  ;  and  another  estimate  on  the  6th  of  March,  1856,  the  day  the 
resolution  of  inquiry  reached  the  department. 

The  *  *  aggregate  number  of  ofScers '  *  is  also  not  increased.  *  *  Prior' ' 
to  the  execution  of  the  act  referred  to,  the  aggregate  number  of  officers 
of  those  grades  was  eight  hundred  and  eighty-five.  The  aggregate 
number  '^  subsequent''  thereto,  on  the  6th  of  March,  1856,  embradne 
those  on  both  the  active  and  reserved  lists,  was  eight  hundred  and 
seventeen. 

I  am,  very  respectfully,  your  obedient  servant, 

J.  C.  DOBBIN. 

Hon.  J.  D.  Bbiqht, 
President  of  the  United  States  Senate. 


A. 

Estimates  of  the  amount  of  pay  of  the  grades  of  captains^  oommuMmders, 
lieutenants y  masters^  passed  midshipmen,  and  midshipmen,  reapedivdy, 
of  the  navifi  prior  and  subsequent  to  the  execution^  (he  ^^  act  io  pro- 
mote the  efficiency  of  the  navy,'*  approved  February  28,  1855. 

Estimate  of  -psLj  prior  to  the  act — 

Captains $201,000 

Commanders 199,500 

Lieutenants 466,300 

Masters 29,125 

Passed  Midshipmen 149,850 

Midshipmen 65,000 

1,110,775 

Estimate  of  pay  subsequent  to  the  act — 

X3aptains $242,500 

Commanders 222,600 

Lieutenants 470,560 

Masters 30,375 

Passed  Midshipmen 600 

Midshipmen ^ 58,150 

1,024,775 


UiriTED  States  Navy  Dspabxmxht, 
Washington,  AprU  10, 1865. 
Sot:  The  department  has  determined  to  assisn  to  you  special 
duty,  and  place  you,  temporarily,  in  command  of  the  home  squadron. 
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Bepofling  oonfidenoe  in  your  pradenoe,  experience,  and  patriotism, 
I  have  selected  you  for  the  discharge  of  certain  duties  always  delicate 
and  responsible,  the  proper  execution  of  which  may  inyolve  questions 
of  national  honor  and  peace. 

Recent  events  in  Cuoa  and  on  the  high  seas  in  the  vicinity  of  that 
island  are  of  a  character  calculated  not  merely  to  attract  attention 
and  excite  the  solicitude  of  this  ffovernment,  but  to  call  for  constant 
vigilance  on  your  part,  in  order  that  the  rishts  of  our  countrymen  and 
the  interest  of  our  commerce  may  be  neither  wantonly  assailed  nor 
carelessly  disregarded.  It  is  hardly  necessary  that  I  should  under- 
take to  recite  with  particularity  all  the  circumstances  which  are 
worthy  of  your  consideration ;  but  I  deem  it  proper  to  call  your  atten- 
tion to  the  conduct  of  the  commander  of  the  Spanish  frigate  Ferrolona, 
in  firing  at  the  United  States  mail  steamer  ^^El  Dorado/'  and  sub- 
jecting that  vessel  to  delay,  visitation  and  search,  about  eight  miles 
from  cape  San  Antonio,  an  occurrence  which,  if  approved  by  the 
Spanish  authorities,  is  likely  to  disturb  the  friendly  relations  between 
the  two  governments,  and  a  course  of  proceeding  which,  if  persisted 
in,  cannot  but  provoke  collision. 

I  need  not  remind  you,  commodore,  that  the  right  of  visitation  or 
search  of  our  vessels  on  the  high  seas  is  one  the  existence  of  which 
the  United  States  have  steadily  refused  to  recognize,  and  the  exercise 
of  which  they  will,  with  equal  firmness,  ever  reftise  to  tolerate. 

The  President  instructs  me  to  say  to  you,  that  if  any  officer  in  com- 
mand of  a  ship-of-war  be  present  when  an  outrage  of  the  character 
heretofore  mentioned  is  perpetrated  on  a  vessel  rightftilly  bearing 
our  fiag,  he  will  promptly  interpose,  relieve  the  arrested  American 
ship,  prevent  the  exercise  of  the  assumed  right  of  visitation  or  search, 
ana  repel  the  interference  by  force.  The  President  is  not  unmindful 
of  the  present  disturbed  condition  of  Cuba.  But,  whatever  weight 
may  be  attached  to  these  considerations,  the  excited  apprehensions  of 
the  authorities  of  that  island,  arising,  it  is  believed,  out  of  the  condi^ 
tion  of  its  internal  affairs,  and  not  from  any  movement  in  this  country 
in  violation  of  our  neutrality  laws,  can  work  no  suspension  of  national 
law,  nor  reconcile  a  submission  to  the  violation  of  any  right  resulting 
from  the  law  of  nations  or  treaty  stipulations.  The  United  States 
seek  no  collision  with  Spain.  The  omcers  of  our  navy  are  desired 
and  expected  scrupulously  to  observe  the  law  of  nations^  and  uni- 
formly to  extend  all  courtesy  and  respect  to  the  flags  of  other  powers. 
But  these  rules  do  not  require  consent  for  a  moment  to  the  deliberate 
violation  of  princijples  held  sacred  by  the  United  States,  and  without 
the  observance  or  which  peace,  however  desirable,  cannot  be  main- 
tained. 

The  conduct  of  the  authorities  of  Cuba  in  overhauling  and  search- 
ing our  vessels  cannot  rest  on  the  ground  of  territorial  jurisdiction  ; 
and  this  government  denies  the  existence  of  any  state  of  facts  to  war- 
rant the  exercise  of  belligerent  rights.  Your  instructions  are  con* 
fined  to  cases  arising  on  the  high  seas,  because,  as  at  present  advised, 
the  offensive  acts  which  have  been  committed  are  of  that  character. 
Other  offensive  acts,  however  ^Undoubtedly  miffht  occur  within  the 
proper  territorial  jurisdiction  (Kiuba  to  which  this  government  could 
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not  and  would  not  submit  for  a  moment.  Should  sudi  a  case  arise, 
you  will  immediately  report  the  facts  to  this  department,  and  await 
further  iostructionsy  unless  your  prompt  interposition  should  beocuas 
necessary  for  the  preservation  of  the  lives  and  property  of  cttisaos  of 
the  United  States. 

Accompanying  this  despatch  you  will  receive  a  copy  of  the  reoeat 
letter  of  Mr.  Miurcy,  Secretary  of  State^  to  Mr.  Cueto,  the  Spaaisk 
minister  at  Washington,  to  which  your  attention  is  especially  invited 
as  setting  forth  with  distinctness  and  force  the  views  entertained  by 
the  President  on  this  subject 

The  vessels  constituting  the  home  squadron,  under  your  command, 
for  the  present,  are  the  San  Jacinto,  Captain  Stribling  ;  the  Jams- 
town,  Captain  Orabbe;  the  Falmouth,  Commander  Shaw ;  thePrinee- 
ton^  Commander  Eagle ;  and  the  Fulton,  Lieutenant  CommandiBg 
Mitchell ;  to  which  other  vessels  will  be  added  at  the  earliest  pcaeti- 
cable  moment. 

The  Jamestown,  Captain  Crabbe,  having  been  originally  assignert 
as  the  flag-ship  of  the.  African  squadron,  is  designed,  only  tampoia- 
rily,  to  form  a  part  of  the  home  squadron,  and  is  probably  now  en 
her  way  to  Key  West,  at  which  point,  after  touciiing  at  Havana,  she 
will  await  your  instructiens.  I  enclose  you  a  copy  of  my  instmotims 
to  Captain  Crabbe. 

The  department  desires  you  to  proceed  immediately  to  Philadelphia, 
where  the  steam  frigate  San  Jacinto  is  now  Ijring,  and  designed  as 
ibid  flag-ship  of  the  home  squadron,  and  after  hoisting  your  broad 

Sndant  on  board  of  that  vessel,  you  will  direct  your  course  first  to 
ivana,  at  which  place  you  will  sedc  an  interview  with  our  aeting 
consul,  procure  from  him  all  information  bearing  upon  the  daties  m 
the  home  squadron,  and  then  regulate  your  cruising  and  the  move- 
ments of  the  ships  under  your  command  with  a  view  to  the  protection 
of  the  rights  and  interests  of  your  country. 

I  deem  it  unnecessary,  commodore,  to  multiply  suggestions  to  one 
of  your  long  experience  and  excellent  judgment,  or  to  enlarge  upon 
the  importance  of  doing  everything  in  your  power  to  preserve  dis- 
oipline  and  to  promote  a  cheerful  and  contented  spirit  among  ibe 
officers  and  men  under  your  command. 

You  will  avail  yourself  of  every  opportunity  to  keep  the  depart- 
ment advised  of  your  movements  and  the  condition  of  a&irs  within 
the  limits  of  your  station. 

Wishing  you  an  agreeable  and  successful  cruise,  I  am  very  reapeot- 
fidly,  your  obedient  servant, 

J.  C.  DOBBIN, 

8ecret4iry  of  the  Nmojf. 
Commodore  ChasiiBB  S.  MoCaulkt, 

Appointed  to  oo^mand  Home  Squadrony  WaMiigkmj  D.  C. 


DsPABUCBirr  of  Beats, 
WaehinyUm,  Mardi  28,  1865. 

The  undersigned,  Secretary  of  State,  is  directed  by  the  President  of 
the  United  States  to  express  to  Mr.  Cueto,  her  Catholic  Majesty's 
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minister,  his  deep  regret  that  nearly  at  the  same  time  the  goyernment 
of  the  United  States  received  assurances  from  Spain  of  a  disposition 
on  her  part  to  adjust  in  a  satisfactory  manner  the  difficulty  occasioned 
by  the  seizure  and  detention  of  the  Black  Warrior^  information  should 
haye  reached  this  department  in  regard  to  an  occurrence  of  a  charac- 
ter likely  to  disturb  the  friendly  relations  of  the  two  countries.  In 
an  interyiew  between  the  undersigned  and  Mr.  Oueto,  a  few  days  ago, 
the  conduct  of  the  commander  of  the  Spanish  frigate  Ferrolona,  in 
firing  at  the  United  States  mail  steamer  El  Dorado,  and  subjecting 
that  vessel  to  visitation  and  search,  was  brought  to  the  notice  of  her 
Oatholio  Majesty's  minister. 

The  act  of  the  commander  of  the  Ferrolona,  as  presented  to  this 
government,  if  done  by  the  order  of  Spain,  or  sanctioned  by  her,  must 
be  regarded  as  the  assertion  of  a  right  to  exercise  a  police  over  our 
oommeroe  upon  the  ocean  which  will  be  resisted  at  every  hazard  by 
the  government  of  the  United  States. 

There  is  no  question  in  regard  to  our  international  relations  which 
has  within  a  recent  period  b^n  more  fully  discussed  than  that  respect- 
ing the  limits  to  the  right  of  visitation  and  search.  This  is  a  belli- 
gerent  right,  and  no  nation  which  is  not  engaged  in  hostilities  can 
ave  any  pretense  to  exercise  it  upon  the  open  sea.  The  established 
doctrine  upon  this  subject  is,  ^'  that  the  right  of  visitation  and  search 
of  vessels,  armed  or  unarmed,  navigating  the  high  seas  in  time  of 
peace,  does  not  belong  to  the  public  ships  of  any  nation.  This  right 
is  strictly  a  belligerent  right,  allowed  by  the  ^neral  consent  of  na- 
tions in  time  of  war,  and  limited  to  those  occasions." 

The  undersigned  avails  himself  of  the  authority  and  language  of 
a  distinguished  writer  on  international  law: 

^*  We  again  repeat,  that  it  is  impossible  to  show  a  single  passage  of 
smy  institutional  writer  on  public  law,  or  the  judgment  of  any  court 
by  which  that  law  is  administered,  either  in  Burope  or  America,  which 
will  justify  the  exercise  of  such  a  right  on  the  high  seas  in  time  of 
peace  independent  of  special  compact.  The  right  of  seizure  for  a 
breach  of  the  revenue  laws  or  laws  of  trade  and  navigation  of  a  par- 
ticular country^  is  quite  different.  The  utmost  length  to  which  the 
exercise  of  this  right  on  the  high  seas  has  ever  been  carried,  in  respect 
to  the  vessels  of  another  nation,  has  been  to  justify  seizing  them 
within  the  territorial  jurisdiction  of  the  State  against  whose  laws  they 
offdnd,  and  pursuing  them,  in  case  of  flight  beyond  that  limit,  arrest- 
ing them  on  the  ocean,  and  bringing  thecn  in  for  adjudication  before 
the  tribunals  of  that  State.  '  This,  however,'  suggests  the  Supreme 
Court  of  the  United  States,  in  the  case  before  quoted  of  the  Marianna 
Floray  ^  has  never  been  supposed  to  draw  after  it  any  right  of  visita- 
tion or  search.  The  party,  in  such  case,  seizes  at  his  peril.  If  he 
establishes  the  forfeiture,  he  is  justified.'  " 

This  is  not  peculiarly  an  American  doctrine  ;  it  has  the  sanction  of 
the  soundest  expositors  of  international  law.  Upon  the  ocean,  in 
time  of  peace,  that  is,  among  nations  not  in  war,  all  are  entirely 
equal. 

After  several  powers  had  declared  the  slave  trade  to  be  piracy  by 
egislative  enactments  or  treaty  stipulations,  an  attempt  was  made  by 
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Great  Britain  to  extend  the  right  of  visitation,  as  oontradistinguiihed 
from  search,  to  vessels  beariug  the  flag  of  the  nations  which  had 
passed  such  laws,  or  entered  into  such  treaties ;  hut  this  endeavor  wis 
vigorously  resisted,  and  may  now  he  regarded  as  having  heen  ahaa* 
doned.  It  is  certain  that  the  United  States  have  solemnly  protested 
against  such  an  extension  of  the  right  of  search,  and  stands  pledged 
before  the  world  to  meet  it  with  uncompromising  resistance. 

The  government  of  Great  Britain,  which  favored  the  application  of 
the  right  oif  visit  to  ships  found  on  the  coasts  of  Africa,  under  circom- 
stanoes  exciting  vehement  suspicions  of  being  engaged  in  the  slave 
trade,  never  thought  of  carrying  the  right  so  far  as  would  justify  the 
proceedings  in  the  case  of  the  El  Dorado. 

In  1839,  the  Haytien  government  passed  a  law  declaring  the  slave 
trade  i>iracy,  and  therein  provided  that  any  vessel,  whether  Haytien 
or  foreign,  found  in  the  act  of  slave  trading,  should  be  seised  and 
brought  in  tor  adjudication  and  condemnation.  In  a  commnnioatioii 
of  I^rd  Palmerston,  while  principal  secretary  of  foreign  relatioos 
to  her  Britannic  majesty  to  the  Haytien  government,  in  regard  to 
that  law,  he  uses  the  following  language  :  ^'  Her  majesty's  govern- 
ment wish  to  draw  the  attention  of  the  Haytien  government  to  a 
matter  of  form  in  this  law,  which  may  possibly  give  rise  to  embar- 
rassments. The  law  enacts  that  all  vessels,  whether  Haytien  or  for- 
eign, which  may  be  found  in  the  act  of  slave  trading,  shall  be  seised 
and  brought  into  a  Haytien  port.  Now  Hayti  has,  undoubtedly,  a 
ftiU  right  to  make  such  an  enactment  about  her  own  citiseos  and 
ships,  but  her  Majesty's  government  apprehend  that  Hayti  has  no 
right  so  to  l^islate  for  the  ships  and  the  subjects  or  citizens  of  other 
States ;  th4xi  in  time  of  peace  no  ships  belonging  to  one  State  have  a 
right  to  search  and  detain  ships  sailing  under  the  flag  of  and  bdongmg 
to  another  State^  without  the  permission  of  that  State^  which  permiatiom 
is  generally  signified  by  treaty;  and  if  Haytien  cruisers  were  to  stop, 
search,  and  detain  merchant  vessels  sailing  under  the  flag  of  and  be- 
longing to  another  country,  even  though  such  vesseb  were  engaged 
in  slave  trade,  the  State  to  which  such  vessels  belonged  would  have 
just  grounds  for  demanding  satisfaction  and  reparation  from  Hayti, 
unless  such  State  had  previously  given  to  Hayti,  by  treaty,  the  right 
of  search  and  detention/' 

Lord  Aberdeen,  while  occupying  the  same  position,  admitted  in  a 
note  to  the  American  minister  at  London,  <<  that  to  visit  and  seardi 
American  vessels  in  time  of  peace  when  that  right  of  search  is  not 
granted  by  treaty,  would  be  an  infraction  of  public  law  and  a  violation 
of  national  dignity  and  independence." 

The  most  distinguished  judge  that  ever  presided  over  the  British 
high  court  of  admiralty  has  expressed  himself  clearly  and  emphati- 
cally on  the  subject  of  the  right  of  visit  and  search,  and  declared 
^^that  no  authority  can  be  found  which  gives  any  right  of  visitation 
or  interrvptiofi  over  the  vessels  or  navigation  of  other  States  on  the 
high  seas,  except  what  the  right  of  war  gives  to  belligerents  against 
neutrals/' 

The  undersigned  does  not  anticipate  that  Spain  will  controvert  the 
doctrine  here  laid  down,  and  it  is  therefore  difficult  to  perceive  how 
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any  attempt  can  be  made  to  justify  the  conduct  of  her  cruiser  for  the 
attack  made  upon  the  steamer  El  Dorado.  The  circumstances  dis- 
closed do  not  appear  to  afford  any  palliation  for  this  open  violation  of 
international  la«7.  The  El  Dorado  is  one  of  a  line  of  steamers  car- 
rying the  United  States  mail  between  Aspinwall  and  New  Orleans^ 
and  was,  when  brought  to  by  force  and  subjected  to  search  by  theFer- 
rolona  upon  the  high  seas,  on  her  regular  trip  and  in  her  usual  track 
with  her  signal  lights  brightly  burning. 

The  case  appears  to  the  President  to  demand  of  the  Spanish  gov- 
ernment serious  consideration  and  prompt  action.  The  authorized  vio- 
lation of  a  principle  which  this  government  cannot  regard  as  open  for 
discussion  must  lead  to  collision.  The  practical  assertion  of  a  pre- 
tended right  which  would  justify  or  excuse  such  an  attack  as  that  made 
upon  the  £1  Dorado  will  be  repelled  by  force,  and  Spain  cannot  fail 
to  perceive  the  inevitable  results  of  such  a  course,  and  will  not,  it  is 
hoped,  rashly  provoke  them. 

In  view  of  consequences  so  grave,  the  President  would  exceedingly 
regret  the  delay  which  must  attend  the  reference  of  this  matter  to  the 
home  government  for  the  terms  of  adjustment. 

It  is  presumed  that  Spanish  armed  vessels  on  the  high  seas  in  the 
neighborhood  of  Cuba  do  not  act  independently  of  instructions  from 
the  authorities  of  that  island,  and  the  President  trusts  that  the  captain 
general  possesses,  not  only  competent  authority,  but  that  he  will  be 
actuated  by  a  disposition  to  afford  proper  and  prompt  redress  in  the 
case  here  presented. 

The  undersigned  avails  himself  of  this  occasion  to  offer  to  Mr.  Cueto 
a  renewed  assurance  of  his  high  consideration. 

W.  L.  MAROY. 

Chevalier  L.  A.  db  Cubto,  c£c.,  dhc. 


Navt  Dbpabtmknt, 
April  3,  1866. 

Sib  :  Events  have  recently  occurred  which  constrain  me  most  re- 
luctantly to  change  for  the  present  ^and  merely  temporarily  I  trust) 
the  destination  of  the  Jamestown.  Tne  yellow  fever  has  unfortunately 
deprived  the  government  of  the  services  of  the  fneate  Columbia,  whicn 
very  materially  weakens  the  strength  of  the  home  squadron.  So 
great  is  the  difficulty  of  procuring  enlistments  that  we  have  no  pros- 
pect whatever  of  very  soon  supplying  her  place. 

The  course  pursued  of  late  by  the  Spanish  authorities  at  Cuba  is  of 
a  character,  if  persisted  in,  unquestionably  very  likely  to  disturb  the 
friendly  relations  of  the  two  countries. 

I  need  not  recite  to  you  all  the  irritating  incidents  occasioned  by 
those  authorities  which  have  attracted  the  attention  of  the  govern- 
ment, but  call  yoiu:  attention  chiefly  to  the  recent  firing  into  the  mail 
steamer  '^  El  Dorado/'  and  subjecting  that  vessel  to  delay,  visitation, 
and  search.  This  act  is  regarded  as  an  exercise  of  power  which  the 
United  States  have  ever  firmly  refused  to  recognize,  and  to  which 
they  will  never  submit.    In  the  absence  of  a  declaration  of  war 
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which  alone  belongs  to  CSongresfl,  our  officers  in  command  of  ahipe^ 
war  would  have  no  right  to  pursue  and  retaliate  for  such  an  sel. 
But,  if  present  when  the  offence  is  perpetrated  upon  a  vessel  right- 
fully bearing  the  flag  of  our  country,  the  officer  would  be  regarded  ai 
derelict  in  his  duty  if  he  did  not  promptly  interpose,  relieve  the 
arrested  American  ships,  prevent  the  exercise  of  this  assumed  ri^t 
of  visitation  or  search,  and  repel  the  interference  by  force. 

I  have  considered  it  proper  merely  to  throw  out  these  suggestiou. 
The  United  States  seek  no  collision  with  Spain.  Her  officers  in  con- 
mand  of  8hipBK>f-war  are  desired  scrupulously  to  observe  the  law  of 
nations,  and  to  extend  all  courtesy  and  respect  to  the  flags  of  other 
powers.  But  these  rules  do  not  require  submission  for  a  momeiit  to 
the  deliberate  violation  of  principles  held  as  sacred  by  our  statesmen 
and  our  people,  and  without  the  observance  of  which,  peace,  howeier 
desirable^  cannot  be  maintained. 

I  enclose  you  a  copy  of  Mr.  Marcy's  letter  to  Mr.  Cueto,*  tlie 
Spanish  minister ;  that  lays  down,  very  clearly,  the  principles  which 
will  guide  the  officers  of  the  navy.  You  will,  however,  receive  speciil 
instructions  in  due  time  from  Oommodore  McOauley,  who  will  pre- 
ceed  in  the  San  Jacinto  to  Cuba  and  its  vicinity,  on  special  duty  tot  a 
short  time,  and  being  the  senior  officer ^  will,  for  that  pmod  be  in 
command  of  the  home  squadron,  of  whi<^  the  Jamestown  will  consti. 
tute  a  part,  probably  for  only  a  few  weeks. 

You  will  now  proceed  immediately  on  receipt  of  this  despatch  to 
Key  West,  touching  at  Havana,  not  delaying  there  howevo:  longer 
than  to  call  on  the  consul,  and  inform  him,  confid  entially,  of  yoor 
destination,  listening,  however,  to  suggestions  he  may  have  to  make. 
At  Key  West  you  will  await  instructions  from  (Tommodore  McCauIey. 

I  trust,  captain,  that  this  little  interference  with  your  rq^ar  duties 
in  charge  or*the  squadron  of  the  coast  of  Africa  may  be  brief,  vary 
brief,  and  that  you  may  soon  be  on  your  way  from  the  West  Indies 
to  your  station.  The  emergency  will  be  appreciated,  and  I  mistake 
you  much,  if  you  are  not  ready  cordially  to  go  where  the  intereiti 
and  honor  of  your  country  invite  you. 

I  am,  respectfully,  your  obedient  servant, 

J.  C.  DOBBIN. 

Captain  Thomas  Gbabbb, 

Appoinied  to  command  AJrioan  Sqaadrony  IhtfcXk^  Fa. 

^  See  instnictioas  to  Commodore  McOauley. 
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